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(common  LAW  ) 

Jackson,  ex  dem.   The  People  or  the  State  of 
N^w-Yobk,  t.  Clarke. 


CL  C,  born  in  the  oniony  of  New- York,  went  to  England  in  1736,  where 
be  resided  until  hii  decrease ;  end  being  soiled  of  lands  in  New- 
York,  be,  on  tbe  30th  of  November,  1776,  in  England,  dewed  the 
name  to  the  defendant,  and  E.  C.,as  tenants  in  common,  and  died  so 
noised  on  die  10th  December,  1776.  The  defendant  and  E.  C.  hav- 
ing entered,  aod  becoming  possessed,  E.  C.  on  the  3d  Doeember,  1791 
bargained  and  sold  to  the  defendant  all  bis  interest.  The  defendant  and 
E.  C  wore  both  born  in  England  long  before  the  revolution.  On  the 
twenty-second  of  March,  1791,  the  legislature  of  New-York  passed  an 
net  to  enable  the  defendant  to  purchase  lands,  and  to  hold  all  othei 
lands  which  he  might  then  lie  entitled  to  within  the  state,  by  nur- 
chase  or  descent,  in  fee  simple,  and  to  sell  and  dispose  of  tlio  same 
aathe  same  manner  as  any  natural  born  citizen  might  do.  The 
treaty  between  the  United  States  and  Great  Britain  of  1794,  contains 
the  following  provision  :  "Article  9th.  It  is  agreed  that  British  sub- 
jects who  now  bold  lands  in  the  territories  of  the  United  Slates,  and 
Amensan  ehisens  who  now  bold  lands  in  the  dominions  of  his  majesty. 
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■hall  continue  to  hold  them  according  to  the  nature  and  tenure  of  their 
respective  estates  and  titles  therein;  end  may  grant,  tell,  or  devise 
the  same. to  whom  they  please,  iirltke  manner  as  if  they  were  na- 
tives* and  tht>».  neither  they,  nor  their  heirs,  or  assigns  shall,  so  fares 
respects  the  said  lends  and  the  legal  remedies  incident  thereto,  be  con- 
sidered as  aliens/ '  The  defend  Ant  at  the  tiroo  of  the  action  brought, 
still  continued  to  be,  a  British  subject.  Held,  that  he  was  entitled  to 
hoid  tke  lands  so  devised  to  him  by  G.  C,  'and  transferred  to  him 
by  £.  C. 


Error  to  the  circuit  cpurt  for  the  district  of  New* 
York. 


This  was  an  action  of  ejectment  commenced  in  the 
supreme  court  of  the  state  of  New-York,  and  tremov- 
ed  thence  into  the  circuit  court  of  the  United  States, 
for  the  New- York  district,  where,  in  September,  1815, 
a  trial  was  had,  and  a  special  verdict  found,  in  the 
words  following,  to  wit : 

At  which  day  in  this  same  court,  at  the  city  of 
New- York,  in  the  New-York  district,  came  the  par- 
ties aforesaid,  by  their  attorneys  aforesaid,  and  the  ju- 
rors aforesaid  being  called  also  come.,  who  to  say  the 
truth  of  the  above  contents,  being  elected,  tried  and 
sworn,  say,  upon  their  oath,  that  long  before  the  above 
mentioned  time,  when  the  trespass  and  ejectment  above 
mentioned,  are  supposed  to  have  been  committed, 
namely,  on  the  tenth  day  of>  April,;  1706,  Anne, 
Queen  of  England,  by  letters  patent  under  the  great 
seal  of  the  then  colony  of  New-York,  did  grant  unto- 
Sampson  Broughton,  and  divers  other  persons  in  the 
said  letters  patent  named,  and  their  heirs,  a  certain 
tract  of  land,  situate  in  the  then  colony,  now  state  of 
New- York,  to  have  and  to  hold  the  same  to  them, 
their  heirs  and  assigns,  forever,  as  tenants  in  common, 
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and  not  as  joint  tenants.  And  that  the  lands  and 
tenements,  with  their  appurtenances  specified  in  the 
foregoing  declaration  of  the  said  James  Jackson,  were 
part  and  parcel  of  the  said  tract  of  land  granted,  as 
aforesaid,  by  the  said  letters  patent.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
the  said  Sampson  Broughton,  and  the  said  other  per- 
sons to  whom  the  said  tract  of  land  was  granted  as 
aforesaid  by  the  said  letters  pa  cent,  being  so  seized  in 
fee  simple,  and  possessed  of  the  said  tract  of  land  by 
virtue  of  the  said  letters  patent;  did  afterwards,  to  wit : 
on  the  twelfth  day  of  April,  in  the  year  last  aforesaid, 
by  good  and  sufficient  conveyance  and  assurance  in 
the  law,  for  a  valuable  consideration,  grant,  bargain, 
tell,  and  convey  unto  George  Clarke,  now  deceased, 
(who  was  formerly  lieutenant  governor  of  the  said 
colony,  and  who  was  then  a  subject  «of  England,  and 
who  remained  so  until  the  time  of  his  death,)  and  to 
his  heirs,  one  equal  undivided  ninth  part  of  the  said 
tract  cCf  land  granted  as  aforesaid,  in  and  by  the  said 
letters  patent,  to  have  and  to  hold  to  him,  his  heirs 
and  assigns,  forever.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  say,  that  partition  of  the 
said  tract  of  land  mentioned  in  the  said  letters  patent 
was  afterwards,  to  wit,  in  the  year  last  aforesaid, 
made  in  due  form  of  law,  between  the  last  aforesaid 
George  Clarke,  and  the  other  proprietors  of  the  said 
tract  of  land  mentioned  and  granted  in  and  by  the 
said  letteis  patent.  And  that  by  virtue  of  the  said 
partition,  the-  last  aforesaid  Georgi  Clarke  became, 
and  was  sole  seized  in  fee  simple,  and  possessed  of  the 
lands  and  tenements,  with  the  appurtenances  specified 
in  the  said  declaration  of  the  said    James  Jackson, 
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1818.      and  continued  to  be  so  seized  end  possessed  thereof, 
until  the  time  of  his  death.    And  t'&at  the  last  afore- 
said George  Clarke  died  so  seized  and  possessed,  in 
the  year  1759*     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  George  Clarke,  who 
was  late  'Secretary  of  the  colony  of  New-York,  was 
the  eldest  son,  and  heir  at  law  of  the  before  mention- 
ed George  Clarke,  formerly  lieutenant  governor,  as 
aforesaid.    And  that    upon  me  death    of   the    said 
George    Clarke,    formerly    lieutenant    governor    as 
aforesaid,    the  said   George    Clarke,  ■  late   secretary 
as  aforesaid,  as  son  and  heir,  as  aioresfcidv  entered  up1* 
on,  and  was  seized  in  fee  simple,  and  possessed  the 
lands  and  tenements,  with  the  appurtenances  specifi* 
edin  the. said  declaration  of  the  said  James  Jackson. 
'And  being  so  seized  and  possessed,   did  afterwards,  to 
wit,  on  the  thitieth  day  of  November,  1776,  at  Hyde, 
in  the  county  palatine  of  Chester,,  in   the  kingdom   of 
Great  Britain,  make  and  publish,  in  due  form  of  law 
to  pass  real  estate,  his  last  will  and   testament,  and  did 
thereby    devise    unto  his  grand    nephews,    the    said 
George  Clarke,  the  defendant  in  th?e  said  declaration 
named,   and  Edward   Clarke,  and  to  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as  joint  ten* 
ants,  the  lands  and  tenements  in  the  said  declaration 
specified,   with  the   appurtenances.     And  the    jurors 
aforesaid,  upon  their  oath  aforesaid,    further  say,  that 
the  said  George  Clarke,  late  secretary  as  aforesaid, 
afterwards,  to  wit,  on  the  tenfh  day  of  December,  1776, 
at  Hyde  aforesaid,  in  the  said  county  palatine  of  Ches- 
ter, in  the  said  kingdom  of  Great  Britain,  died  so  seiz- 
ed and  possessed  as  aforesaid,  and  without  having  alter- 
ed or  revoked  his  said  last  will  and  testament.     And 
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the  juror*  aforesaid,  upon  their  oath  aforesaid,  further 
say,  that  upon  the  denth  of  the  said  George  Clarke, 
late  secretary  as  aforesaid,  the  said  George  Clarke, 
the  said  defendant,  and  the  said  Edward  Clarke,  claim- 
ing unde*  the'  said  last  will  and  testament,  entered 
upon,  and  became  possessed  of,  the-  said  lands  and 
tenements,  with  the  appurtenances,  in  the  said  declara- 
tion specified.  And  the  said  George  Clarke,  the  said 
defendant,  ami  the  said  Edward  Clarke,. being  actually- 
possessed  of  the  said  lands'  and  tenements, "with  the  ap- 
purtenances, in  the  said  declaration  specified,  as  un- 
der the  said  last  will  and  testament,  the  said  Edward 
Clarke  did  afterwards,  to  wit,  on  the  twenty-third  day 
of  December,  1791,  by  a  deed  of  bargain  and  sale,  du- 
ly executed,  grant,  bargain  and  sell,  for  a  valuable 
consideration,  to  the  said  George  Clarke,  the  said  de- 
fendant, and  his  hens*  one  equal  moiety  of  the  said, 
lands  and  tenements,  with  the  appurtenances,  in  the 
said  declaration  specified,  and  all  the  estate  and  inter- 
est of  the  said  Edward  Clarke,  in  and  to  the  said  lands 
and  tenements  last  aforesaid,  with  the  appurtenances, 
to  have  and  to  hold  the  same  to  the  said  George  Clarke, 
the  said  defendant,  his  heirs,  and  assigns;  by  reason 
whereof,  the  said  George  Clarke,  Che  said  defendant, 
entered  upon,  and  became,  and  was  actually  possess- 
ed of,  the  said  lands  and  tenements,  wjth  the  appur- 
tenances, in  the  said  declaration  specified,  claiming  to 
be  seized  thereof  in  fee  simple,  and  so  continued  until 
the  entry  of  the  .people  of  the  state  of  New- York,  here- 
after mentioned.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid,  further  say,  that  the  said  George  Clarke, 
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18111.  late  secretary  as  aforesaid,  was  born  in  the  city  of 
New- York,  in  the  late  colony,  now  stale  of  New- York, 
and  that  in  the  year  1738  he  went  to  that  part  of 
Great  Britain  called  England,  and  thenceforth  con- 
tinued to  live,  and  reside  there  on  His  family  estate 
until  and  at  the  time  when  he  made  and  published 
his  said  last  will  and  testament,  and  ever  after,  and 
until  and  at  the  time  of  his  death.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
on  the  fourth  day  of  July,  in  the  year  1776,  the  late 
colony,  of  New- York,  together  with  the  other  colonies 
of  Great  Britain  in  North  America,  now  called  the 
United  States  of  America,  declared  themselves  free 
and  independent  states,  and  that  from  that  day  to  the 
first  day  of  September,  in  the  year  1783,  the  said  Uni- 
ted States,  and  the  citizens  thereof,  were  at  open  and 
public  war  with  the  king  of  Great  Britain  and  his  sub- 
jects. And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  the  said  George  Clarke,  the  said 
defendant,  was1)orn.  in  England,  on  the  twenty-eighth 
day  of  Apiil,  in  the.year  1768.  And  that  the  said  Ed- 
Waid  Clarke  was  born  in  England,  on  the  twenty-eighth 
day  of  November,  in  the  year  of  our  Lord  1770.  And 
that  the  said  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  were  both  British  sub- 
jects. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  fur- 
ther say  that  the  said  George  Clark*, late  secietary  as 
aforesaid,  died  without  issue,  and  that  at  the  time  of 
his  death  one  George  Hyde  Clarke  was  his  nephew ; 
and  that  the  said  George  Hyde  Clarke,  if  he  is  capable 
of  inheriting  the  real  estate  of  the  said  George  Clarke, 
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late  secretary  as  aforesaid,  within  the  state  of  New- 
York,  is  the  heir  at  law  of  the  said  George  Clarke, 
late  secretary  as  aforesaid  ;  and  that  the  said  George 
Hyde  Clarke  was  born  in  Great  Britain,  before  the 
fourth  day  of  July,  inthe  year  1776,  and  hath  ever  since 
resided,  and  still  doth  reside  in  Great  Britain,  and  is 
still  living;  and  that  no  other  person  than  the  said 
George  Hyde  Clarke  is,  or  can  be,  the  heir  at  law  of 
the  said  George  Clarke,  late  secretary  as  aforesaid;  and 
that  the  said  George  Hyde  Clarke,  is  capable  of  in- 
heriting the  real  estate  of  the  said  George  Clarke,  late 
secretary  as  aforesaid,  within  the  state  of  New-York, 
unless  he  is  incapable  of  inheriting  such  real  estate,  by 
reason  of  his  having  been  born,«nd  having  resided  in, 
Great  Britain  as  aforesaid.  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  further  say,  that  on  the  eighth 
day  of  February,  in  thfe  year  1791,  the  said  George 
Clarke,  the  said  defendant,  caused  to  be  presented  td 
the  legislature  of  the  state  of  New- York,  a  petition,  in 
the  words  following,  to  wit : 


1818. 


To  the  honourable  the  senate  and  assembly  of  the 
state  of  New-York,  in  legislature  convened  :  The  peti- 
tion of  George  Clarke  humbly  showeth,  that  your  peti- 
tioner was  born  in  England,  and  is  great  grandson  of 
George  Clarke,  formerly  lieutenant  governor  of  New* 
York ;  that  he  resided  in  the  city  of  New-Yorfc  for 
about  a  year  preceding  the  month  of  October  last,  with 
intention,  at  the  end  of  two  years,  to  have  been  natur- 
alized under  the  statute  of  the  United  States;  that  he 
was  unexpectedly  called  abroad  on  important  business, 
but  expects  to  return  in  the  course  of  the  ensuing  sum- 
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mer ;  and  as  bis  naturalization  must  now  be  unavoida- 
bly suspended,  to  the  great  embarrassment  of  his  af- 
fairs, your  petitioner  humbly  prays  that  his  name  may 
be  inserted  in  the  bill  now  before  the  honourable  the 
legislature,  to  grant  a  similar  privilege  of  holding  lands 
within  this  state,  notwithstanding  the  want  of  naturali- 
zation, and  your  petitioner  shall  pray,  fcc. 

GEORGE  CLARKE, 
By  Goldsb.  Baityab,  and  Jas.  Duank, 
his  Attorneys* 


And  the  juror*  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  on  the  twenty-second  day  of  March, 
in  the  year  1791,  an  act  was  passed  by  the  legislature. of 
the  state  of  New-York,  in  the  woods  following,  to  wit : 
"An  act  to  enable  Francois  Christophe  Mantel,  and  the 
several  other  persons  therein  named,  to  purchase  and 
hold  real  estates  within  this  state.  Be  it  enacted  by  the 
people  of  the  state  of  New- York,  represented  in  sen- 
ate and  assemt)ly9  and  it  is  hereby  enacted  by  the  an* 
thority  of  the  same,  that  it  shajt'  and  may  be  lawful  for 
Francpis  Christophe  Mantel,  Samuel  Clows,  junior, 
Srmuel  Richardet,  William  Robert  OcHara,  Erick 
Glad,  George  Turnbull,  Thomas  Mounsey,  and  Jan 
Barnhard,  respectively,  to  purchase  lands,  tenements 
and  hereditaments  within  this  state,  and  to  have  and  to 
hold  the  same  to  them  respectively,  and  their  respect- 
ive heirs  and  assigns,  forever,  as  fully  to  all  intents  and 
purposes  as  any  natural  born  citizen  may  or  can  do, 
any  law,  usage,  or  custom,  to  the  contrary  notwith« 
standing.  And  bfe  it  further  enacted  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  for  George 
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Clarke,  who  is  great  grandson  of  Qeorge  Clarke,  form- 
erly lieutenant  governor  of  New- York,  to  purchase  any 
lands,  tenements  or  hereditaments  within  this  state,  and 
to  have  and  to  hold  the  same,  and  all  otfier  lands,  ten- 
ements and  hereditaments  which  he  may  now  be  enti- 
tled to  within  this  state,  by  purchase  or  descent,  to 
him  the  said  George  Clarke  first  above  named,  his 
heirs  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever,  and  to  sell  and  dispose  of  the  same, 
or  any  part  thereof,  as  fifty.,  to  all  intents  and  purpos- 
es, as  any  natural  born  citizen  may  or  can  do,  any 
law,  usage  or  custom  to  the  contrary  notwithstand- 
ing." And  the  jurors  aforesaid,  on  their  oath  afore- 
said, farther  say,  :tfaat  the  said  George  Clarke,  the 
said  defendant,  and  the  said  George  Clarke,  great-' 
.grandson  of  George  Clarke,  former  lieutenant  gov- 
ernor of  New-York,  mentioned  in  the  said  act,  is 
one  and  the  same 'person.  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  further  say,  that  on  the  first 
day  of  May,  in  the  year  1810,  the  said  George  Clarke, 
the  said  defendant,  was  in  actual  possession  and  occu 
pation  of  the  said  lands  and  tenements,  in  the  said  die 
jaration  specified,  with  the  appurtenances,  "and  that  bn 
the  day  and  year  last  aforesaid,  the  .said  people  of  the 
State  of  New-York,  lessors  of  the  said  James  Jackson 
entered  into  the  said  tenements,  with  the  appurtenan- 
ces, and  from  thence  put  out  and  removed  the  last 
aforesaid  Geoflge*  Clarke,  and  were  seized  thereof  as 
the  law  requires  ;  and  .being  so  seized  thereof,  the  said 
people,  on  the  day  and  year  last, aforesaid,  demised  to 
the  said  James  Jackson,  the  tenements  aftfresaid,  wit  h 
Vol.  HI.  3 
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1818.  the  appurtenances,  to  hare  and  to  hold  to  the  said 
Jartes  Jackson,  and  his  assigns,  from  the  said  first  day  of 
May  then  last  past,  until  the  full  end  and  term  of  twen- 
ty-one years  from  thence  next. ensuing,  and  fully  to  be 
complete  and  ended,  in  the  manner  in  which  the  said 
demise  is  set  forth  in  the  said  declaration  of  the  said 
James  Jackson.  By  virtue  of  which  said  demise,  the 
said  James  Jackson  .entered  into  the  said  lands  and  ten- 
ements, wilt  the  appurtenances,  and  was  thereof  pos- 
sessed ;  and  he  being  so  possessed  thereof,  the  said 
George  Clarke,  the  said  defendant,  afterwards,  to  wit, 
on  the  tenth  day  of  May,  in  the  year  last  aforesaid, 
with  force  and  arms,  &c.  entered  into  the  said  tene- 
ments, with  the  appurtenances,  which  had  been  demis- 
ed to  the  said  James  Jackson  as  aforesaid,  and 
ejected,  expelled  and  amoved  the  said  James  Jack- 
son from  his  said  possession,  as  the  said  James  Jackson 
hath  above  complained  against  the  last  aforesaid  George 
Clarke. 

And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  at  the  time  of  the  commence- 
ment of  this  action,  the  tenements  aforesaid,  in  the 
said  declaration  specified,  were,  and  ever  since  have 
been,  and  yet  are,  of  a  value  exceeding  the  sum  of  five 
hundred  dollars,  exclusive  of  all  costs  and  expenses. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
further  say,  that  the  said  James  Jackson,  at  the  time 
of  the  commencement  of  this  action,  vas  and  yet  is 
a  citizen  of  the  state  of  New- York,  in  the  United 
States  of  America.  And  that  at  the  time  of  the  com- 
mencement of  this  action,  the  said  George  Clarke,  the 
said  defendant;  in  the  said  declaration  named,  was  and 
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yet  is  *  subject  of  the  king  of  the  united  kingdom  of 
Great  Britain  and  Ireland.  But  whether  upon  the 
whole  matter  aforesaid,  by  the  jurors  aforesaid,  in 
manner  aforesaid  found,  the  said  George  Clarke,  the 
said  defendant,  is  guilty  of  the  trespass  and  eject- 
ment above  mentioned,  the  said  furors  are  entirely  ig- 
norant, and  pray  the  advicfc  of  the  court  thereon. 
And  if  it  shall  appear  to  this*  court,  that  the  last  afore- 
said  George  Clarke,  in  construction  of  law,  is  guilty 
of  the  trespass  and  ejectment  above  mentioned,  then 
the  said  jurors  say  upon  their  oath,  that  the  last  afore- 
said Gebrge  Clarke  is  guilty  of  the  trespass  and  eject- 
ment in  the  said  declaration  of  the  said  James  Jackson 
mentioned,  in  manner  and  form,  as  the  said  James 
Jackson  hath  above  in  his  said  declaration  com- 
plained. And  they  assess  the  damages  which  the  said 
James  Jackson  hath  sustained  by  reason  of  the  said 
trespass  and  ejettment,  besides  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  at  six 
cents,  and  for  his  said  costs  and  charges  at  six  cents. 
And  if  it  shall  appear  to  the  court,  that  the  last  afore- 
said George  Clarke  is  not  guilty  of  the  said  trespass 
and  ejectment,  then  the  said  jurors  say  upon* their  oath) 
that  the  last  aforesaid  George  Clarke  is  not  guilty 
thereof,  in  manner  and  form  as  he  hath  above  in  his 
plea  alleged. 


1818. 


On  .the  foregoing  special  verdict,  judgment  was 
rendered  for  tne  defendant,  George  Clarke,  by  the 
circuit  court,  to  reverse  which,  this  writ  of  error  was 
brough 


Mr.  Champlin,  for  the  plaintiff  in  error,  made  the  Feb.  6. 
following  points,  and  cited  the  authorities  in  the  mar- 
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1818.  gin.  J.  That  Secretary  George  Clarke,  at  the  time  of 
bis  death,  was  an  alien  enemy,  and  there  being  at  that 
time  no  statute  of  wills  in  force  in  the  state  of  New- 
York,  the  people  of  the  state,  at  his  death,  became 
seized  of  the  premises.*  2.  That  Secretary  George 
Clarke,  beipgan  alien  enemy,  had' no  power  to  make  a 
valid  will,  or  alien  his  estate  in  any  manner  whatever.* 
3.  His  will  being  void,  and  George  Hyde  Clarke  being 
an  alien  enemy,  took  nothing  by  descent.  4.  That,  af- 
ter the  death  of  Secretary  George  Clarke,  there  was  no 
person  competent  to  take  the  premises  by  inheritance 
or  devise,  whereby  the  people  of  the  state  of  New  York 
at  his  death,  became  ipso  facto  possessed  thereof,  without 
office  found. 

Mr.   D.  jB.    Ogden,  contra,    was    stopped   by  the 
court. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  that  every  question  arising  in  the  cause  had 
been  settled  by  former  xlecisions. 

Judgment  affirmed,  with  costs.* 

a  Dawson   v.    Godfrey,    4     Campbell  v.  Rail,  Cowp.  808. 
Crunch,    321.      Gardner    v.     VatUh  L.  3,  ch.  3.  s.  7. 
Wade,  2   Mas*.    Rep.    344. 

6  5  Bac.  Mr.  TU.  Will  B.  499.  7  Co.  Rejk  83.  I  JK. 
Com.  372. 

c  In  the.  case  of  M'lhraine  v.  there  until  1777,  but  who  then 
Coze's  lessee,  3  C ranch,  209,  joined  the  British  army,  and 
the  court  determined  that  a  per-  ever  since  adhered  to  the  Bri- 
sonborn  in  the  colony  of  New-  tish  government,  has  a  ri  ght 
Jersey,  before  the  declaration  to  take  lands  by  descent  in  the 
of  independence,  and  residing    state  of  New- Jersey.     But  in 
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Dawson's  lessee  v.  GocUfey,  4 
Cranch,  321,  it  was  held  thai  a 
person  born  in  England  before 
the  declaration  of  indepen- 
dence, and  who  always  resided 
there,  and  never  was  in  the 
United  Stuies,  could  not  take 
lands  in  Maryland  by  descent. 

And  in  the  case  of  Smith  v. 
the  State  of  Maryland,  4 
CrancA,  286,  it  was  determined 
that  by  the  acts  of  Maryland, 
1780, ch,  45  and  49,  the  equita- 
ble interests  of  British  subjects 
in  lands  were  confiscated,  and 
rested  in  the  state,  without  of- 
fice found,  prior  to  the  treaty  of 
peace  of  1783,  so  that  the  Brit- 
ish cesltti  que  trust  was  not  pro- 
tected by  the  stipulation  in  that 
treaty,  against  future  confisca- 
tions, nor  by  the  stipulation  in 
the  9th  article  of  the  treaty  of 
1794,  securing  to  British  sub- 
jects, who  then  held  lands  in 
this  country,  the  right  to  con- 
tinue to  hold  them. 

In  the  supreme  court  of  N. 
York  it  has  been  held,  that 
where  a  married  wpman  was  a 
subject  of  Great  Britain  before 
the  revolution,  and  always  con- 
tinued such,  but  her  husband 
resided  in  this  country  both  be- 
fore and  after-  that  period  she 
was  entitled  to  dower  out  of 


those  lands  of  which  he  was 
seised  befere  the  revolution, 
but  not  of  those  of  which  he 
was  subsequently  seised.  Kelly 
v.  Harrison,  2  Johns.  Cos.  29. 
The  same  court  has  also  de- 
termined, that  where  a  British 
subject  died  seized  of  lands  in 
the  state  in  1752,  leaving 
daughters  in  England  who  mar- 
ried British  subjects,  and  nei 
ther  they  nor  their  wives  were 
citizens  of  the  Unitted  States* 
even  if  the  marriages  were  sub- 
sequent to  the  revolution,  such 
marriages  would  not  impair  the 
rights  of  the  wives,  nor  prevent 
the  full  enjoyment  of  the  prop- 
erty according  to  the  laws  of 
the  marriage  state,  especially 
after  the  5th  provision  in  the 
9th  article  of  the  treaty  of  1794 
The  court  seemed  also  to  think 
that  where  the  title  to  land  in 
the  state  was  acquired  by  a 
British  subject  prior  to  the  rev- 
olution, the  right  of  such  Bri- 
tish subject  to  transmit  the 
same  by  descent,  to  an  heir  in 
esse  at  the  time  of  the  revolu- 
tion, continued  unaltered  and 
unimpaired;  the  case  of  a  revo- 
lution or  division  of  an  empire 
being  an  exception  to  the  gen- 
eral rule  of  law,  that  an  alien 
cannot  take  bv  descent.    Jack- 
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1818.  son  r.  Luiin.  3  Johns.  Ca».  J09. 
fp>-rrj*/  See  also  Jackson  v.  Wright,  4 
ttfiT *  Johns.  R.  75.  The  treaty  of 
.  1704,  relates  only  to  landaXAen 
held  by  British  subjects,  and  not 
|0  any  after  acquired  lands. 
Jackson  v.  Decker,  1 1  Johns. 
J*.  418.422. 

In  the  case  of  Fairfax's  de- 
rise*  v.  Hunter's,  lessee,  7 
Crunch,  603,  and  ante,  vol.  I. 
p.  304.  it  was  adjudged,  1st. 
That  an  alien  enemy  may  take 
by  purchase  though  not  by  de- 
scent; and  that,'  whether  the 
purchase  be  by  grant  or  by  de- 
rise.  2d.  That  the  title  thus  ac- 


quired by  an  alien  enemy  is  no 
devested  until  office  found* 
3d.  That  whether  the  treaty 
of  peace  of  1783,  declaring 
that  no  future  confiscations 
should  be  made,  protects  from 
forfeiture,  under  the  municipal 
laws  respecting  alienage,  lands 
held  by  British  subjects  at  the 
time  of  its  ratification,  or  net, 
yet  that  the  9th  article  of  the 
treaty  of  1794  completely  pro- 
tected the  title  ofa  British  de- 
visee, whose  estate  had  pot 
been  previously  devested  by  an 
inquest  of  office,  or  some  eqiv- 
alent  proceeding 


(prize. j 
The  Friendschaft — Winn,  et  al.  Claimants. 

Informal  and  imperfect  proceedings  in  the  district  court  corrected  and 
explained  in  the  circuit  court. 

A  bill  of  lading,  consigning  the  goods  to  a  neutral,  but  unaccompanied 
by  an  invoice  or  latter  of  advice,  is  not  sufficient  evidence  to  entitle 
the  claimant  to  restitution;  but  is  sufficient  to  lay  a  foundation  for' the 
introduction  of  farther  proof. 

The  fact  of  invoices  and  letters  of  ad? ice  not  being  found  on  board, 
may  induce  a  suspicion  that  papers  have  been  spoliated.  But  even 
if  It  Wore  proved  that  an  enemy  master,  carrying  a  cargo  chiefly 
hostile,  had  thrown  papers  over  board,  a  neutral  claimant,  to  whom 
no  fraud  is  impatable,  ought  not  thereby  to  be  precluded  from  farther 
proof. 
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The  native  character  does  not  revert,  by  a  men  return  to  hit  native        1818. 
country,  of  a  merchant,  who  is  domiciled  in  a  neutral  country  at  the     v^v^ 
time  of  capture;  who  afterward*  leaves  hie  commercial  establishment  The  Friend- 
in  the  neutral  country  to  be  conducted  by  his  clerks  in  his  abeenee;      BCoaft 
who  visits  his  native  country  merely  on  mercantile  business,  and 
intends  to  return  to  his  adopted  country.    Under  these  drcumstanees, 
tho  neutral  domici)  still  continues. 

British  subjects  resident  in  Portugal,  (though  entitled  to  great  privilege*) 
do  not  retain  their  native  character,'1  but  acquire  that  of  the  country 
where  they  reside  and  carry  on  their  trade. 


Appeal  from  the  circuit  court  for  the  district  of 
North  Carolina. 

The*  brig  Friendschaft  was  captured  on  a  voyage 
from  London  to  LUbon,  by  the  privateer  Herald,  and 
brought  into  Cape  f%ar,  in  North  Carolina,  where  the 
vessel  and  cargo  were  libelled,  in  July,  1814,  as  prize 
of  war.  The  commercial  agent  of  his  royal  highness 
the  Prince  Regent  of  Portugal,  interposed  a  claim  to 
several  packages,  parts  of  the  said  cargo,  on  behalf  of 
the  respective  owners,  whom  he  averred  to  be  Por- 
tuguese subjects  and  merchants  residing  in  Portugal. 
The  cargo  consisted  of  many  different  shipments. 
Most  of  them  were  accompanied  with  bills  of  lading, 
directing  a  delivery  to  shipper  or  order.  Of  these  a 
few  were  specially  indorsed.  Generally,  however, 
they  were  without  endorsements,  or  with  blank 
endorsements  only.  A  few  shipments  were  accompa- 
nied with  bills  of  lading,  deliverable  to  persons  in  Lis- 
bon, especially  named  in  the  bills.  Very  few  were 
accompanied  with  letters  or  invoices.  These,  it  was 
alleged  in  the  claim,  had  probably  been  sent  by  the  re- 
gular packet. 

In  August  1814,  the  district  court  pronounced   its 
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1818.      sentence,  condemning  as  prize  of  war,  "all  that  part  of 
The  Friend-        cargo   for  wh'ch  no  claim  had  been  put  in,"   and 
schaft.       "all  that  part  of  the  cargo  which  was  shipped,   as  evi- 
dence by  bills  of  lading,  either  without  endorsement  or 
with  blank  endorsements,  and  not  accompanied  by  let- 
ter or  invoice,  viz. 

and  that  part  appearing  by  the 
bill  of  lading  to  ponsist  of  forty  bales  of  goods  ship- 
ped by  Moreira,  Vieira,  and  Machado.  Farther  proof 
was  ordered  with  respect  to  the  residue  of  the  cargo 
and  the  vessel. 

From  this  sentence  tbe  claimants  appealed,  to  the  cir- 
cuit court.  That  court^  in  Ma}.  1815,  dismissed  so 
much  of  the  appeal  as  respecte<{<the  J>rig,  and  that  part 
of  the  cargo  in  respect  to  whioflr  farther  proof  was 
ordered,  as  having  been  unprovidently  allowed  be- 
fore a.  final  sentence,  and  affirmed  the  residue  of  the 
decree,  except  iu  regard  to  the  forty  bales  shipped  by 
Moreira,  Vieira, «and  Machado,  with  respect  to  which 
farther  proof  was  directed,  to  establish  the  right  of 
Francis  Jose  Moreira  to  restitution  of  one  third  part 
thereof. 

In  April,  1816,  farther  proof  was  exhibited  to  the 
district  court,  in  support  of  the  claim  for  the  parts  of 
the  cargo  comprehended  in  the  bills  of  lading  number- 
ed 108, 109,  141, 122,  and  118,  which  bills  being  deliv- 
erable to  merchants  residing  in  Lisbon,  whose  names 
were  expressed  therein,  were  not  endorsed.  The  far- 
ther proof  was  deemed  sufficient  and  restitution  was 
•  ordered.  The  vessel  and  the  residue  of  the  cargo  were 
condemned  as  prize  of  war. 

From  so  much  of  this   sentence    as  awarded  resti- 
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tation,  the  captors  appealed ;  and  in  May,  1816,  the  1818. 
circuit  court  decreed  as  follows:  "This  oourt  being Tj^j£j^j. 
of  opinion  that  the  former  sentence  of  the  district  kchafl. 
court,  affirmed  by  the  sentence  of  this  court,  render- 
ed in  May  term,  in  the  year  1815,  having  been  left 
imperfect  by  omitting  to  recite  the  particular  claims 
intended  to  be  involved  in  the  condemnation  pro- 
nounced in  the  district  court  in  terms  of  general  de- 
scription; and  being  also  of  opinion  that  the  words 
*  all  tfutf  part  of  the  cargo  which  was  shipped  as 
evidenced,  by  bills  of  lading,  either  without  en- 
dorsement, or  with  blaftk  endorsements,  and  not  ac- 
companied with  letter  or  invoice,'  could  be  intended 
for  those  bills  paly  which  were  to  shipper  or  order, 
and  not  to  those  addressed  to  consignees  named  in 
the  bill  itself,  is  of  opinion  that  there  is  no  error  in 
the  sentence  of  the  district  court,  and  doth  affirm  the 
same." 

From  this  decree  the  captors  appealed  to  this  court. 
On  the  interposition  of  this  appeal,  the  circuit  court 
ordered  that  Joseph  Winn,  a  British  born  subject,  resi- 
dent in  Portugal,  in  whose  behalf  a  claim  was  filed  to 
No,  118,  should  be  permitted  to  offer  farther  proof  to 
the  supreme  court,  to  be  admitted  or  rejected  by  that 
court. 

Mr*  Wheatony  for  the  appellants  and  captors.  1. 
The  decrees  of  the  district  court  of  August,  1814, 
and  of  the  circuit  court  of  May,  1815,  were  final  and 
conclusive,  and  ought  to  have  precluded  the  district 
court  from  subsequently  allowing  farther  proof  as  to 
these  five  claims.     The   terms  of  general  description, 
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1818.  which  are  used  by  the  judge  of  (he  district  court,  are 
^i^y  j  equivalent  to  a  particular  designation  of  the  claims  io- 
scbaft.  tended  to  be  condemned.  u  All  that  part  of  the  cargo 
which  was  shipped  as  evidenced  by  bills  of  lading, 
either  without  endorsement,  or  with  blank  endorse- 
ments, and  pot  accompanied  with  letter  or  invoice," — 
is  as  effectually  condemned  by  the  sentence,  as  if- the 
particular  portions  of  tie  cargo  thu*  documented  bad 
been  specifically  enumerated.  The  portions  now 
claimed  were  skipped  as  evidenced  by  bills  of  ladings 
either  without  endorsement,  or  with  Hank  endorse- 
ments, and  not  accompanied  with  letter  or  invoice. 
Consequently,  they  were  included  in  the  condemna- 
tion by  the  district  court,  whicX  (became .  final  and 
conclusive  upon  the.  parties,  by  Jhe  decree  of  the 
circuit  court  rendered  at  May  term,  1815,  affirming 
that  of  the  district  court,  and  from  which  no  appeal 
was  entered.  The  subsequent  pioceediogs,  by  which 
the  district  court  admitted  the  claimants  to  farther 
proof,  were,  therefore,  coram  flow  judice,  and  utterly 
null  and  void.  These  branches  of  the  cause  were 
completely  extinct,  and  could  not  be  revived  in  any 
court.  2.  And  .can  this  court  have  the  least  doubt  of 
the  justice  and  legality  of  this  decree  of  the  district 
court,  as  thus  understood  and  explained?  Is  it  possi- 
ble that  it  is  come  to  this,  that  in  a  court  of  prize,  a 
mere  bill  of  lading  to  A.  B.  or  assigns,  unsupported 
by  any  other  documentary  evidence  found  on  board, 
or  by  the  oath  of  the  master,  shall  be  regarded  as 
sufficient,  even  to  entitle  the  party  to  farther  proof? 
If  goods  shipped  in  the  enemy's   country   cart   pass 
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the  seas  under  so  thin  a  veil  as  this,  (he  defects  of  1819* 
which  may  afterwards  be  supplied  by  fabricated  **^£j^j. 
pfroofs,  what  security  is  there  for  belligerent  rights  ?  tcbaft. 
To  what  cause  are  we  to  attribute  a  transaction  so 
unusual  and  irregular  in  commerce,  but  to  the  de- 
rfre  of  the  British  shippers  and  owners  to  retain  in 
their  own  hands  the  double  power  of  stopping  the 
goods  in  transitu,  anjl  of  enabling  the  consignees  to  ' 
claim  them  in  the  prize  court  in  case  of  capture?  If 
this  practice  be  tolerated  by  the  court,  the  enemy  . 
shipper  need  resort  to  no  complicated  machinery  of 
fraud  in. order  to  dover  his  property.  He  need  do  no 
more]  lhan  put  on  board  a  bill  of  lading,  unaccom- 
panied by  r"any  invoice  <  f  the  goods,  or  letter  of  ad* 
vice  showing  to  whom  the  property  veBts.  In  case 
of  capture,  nothing  more  will  be  necessary  than  to 
enter  a  claim  iti  the  name  of  the  neutral  consignees 
and  to  demand  an  order  for  farther  proof,  and  under 
that  order  to  ransack  the  great  oji&ina  fruudis  to 
find  the  instruments  of  forger*  and  perjury ;  the  aid 
of  which  will  not  become  necessary,  in  case  the  ship- 
ment thus  made,  escapes  the  vigilance  and  activity 
of  the  belligerent  cruisers.  Should  they  thus  escape, 
the  goods  will  be  sold  on  account  of  the  enemy  ship- 
per, and  the  proceeds  of  the  sale  will  be  remitted  to 
him  again  by  the  same  process ;  and  thus  the  whole 
of  the  enemy's  trade  may  be  effectually  screened 
from  the  perils  of  war.  A  bill  of  lading  is  an  instru- 
ment too  easily  fabricated,  to  permit  a  court  of  prize 
to'  consider  it  alone  as  furnishing  any  proof,  (even 
presumptive,)  of  property  in  the  consignee.  Whether 
the  goods  bad  been  previously  ordered  by  the  Portu- 
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1818.      gntte  consignee,  or  sent  by  the  British  shipper  for 

The  Friend  sa'c  on  *"*  ov*n  *ccoun*»   ^ey   would  equally  hav* 
•cWc      ^ee«  accompanied  by  the  same   document,   which  is 
equivalent  to  ho  evidence  whatever  of  proprietary  in- 
efest  found  on  hoard.    Unless  some   such   evidence 
be  found  6n  board,   or  a   foundation  be  laid  by  the 
preparatory    examinations    of  the   captured    crew,  to 
let  the  claimants  into  farther  proof,  the  necessary  sim- 
plicity of  the  prize  proceedings  forbids  a  resort  to  ex- 
traneous testimony  ;  and,  as*  that  originally  before  the 
court  is  insufficient  to   entitle  itie  party  to  restitution, 
condemnation   must  ensue.     Not  only  are  the  bills -of 
lading  unaccompanied  by  invoices   and  letters  of  ad- 
vice, but  they  do  not  express  the  shipment  to  be  "  for 
account  and  risk"  of  the   consignees  ;  and  the  freight 
is  payable  in  London^  and,   (of  course,)  by  the  con- 
signors.     These  circumstances   distinguish    this  case 
from  all  those  cases  in  which  it  has  been  determined, 
(under  the  municipal  law,)  that  a  bill  of  lading,  ex> 
pressing  the  shipment  to  be  for  accouutand  risk  of  the 
consignee  or  his  assigns,  vests  the  property  in  him, 
subject  only  to  the  right  of  stoppage  in  transitu  ;  and 
the   same?  circqmstnnces   liken  it  to  those  where  the 
obligation    on  the    part   of  the  consignor  to  pay  the 
freight  was  held  to  authorise  him  to  bring  911  action 
against    the     carrier    master    for    the     goods    not- 
withstanding  the  form  of  the  bill  of  lading.*      It  is 
wholly    incredible,    that    the    tetters    and     invoices 
which    ought   to  have  accompanied  these  shipments, 
were  sent  by  the  Lisbon  packet,  (as  suggested,)  since 


o.  Daviietal  v.  James,  5  Bwrr.  52680.     Moore  v.  Wilson;  t 
T.  R.  669. 
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though*  duplicates  of  such  paper*  may  be  sent,    and       1818. 
frequently  are  sent,  by  conveyances,  other  than  ^atm^^^T^^ 
of  the   ship  in    which  the    goods  are  tiransported,    yet     schafL 
it  w  unusual  and  mercantilely  irregular  not  to  send 
the  originals  v>\\h  the  goods.     Th*  invoices  are,  by  the 
revenue  laws  of  most,  if  not  all  countries,  indispensa- 
bly necessary  to  enter  the  goods  at  the  custom-house, 
Avoiding  the  inconvenience   of  unpacking  and  valuing 
them:     These  papers  are  required  by  the  law  of  nations, 
and  the  prize  code  of  every  country,  to  accompany  the 
bill    of   ladings   in    order    to    fortify  and  confirm  it. 
The  absence  of  them  does  not,  indeed,  in  all   cases, 
furnish  a  substantive  ground  of  condemnation,    and 
exclude  the  party  from  farther  proof.     But  in  order  to 
avoid  this  consequence  there   must  be  some  favourable 
presumption    raised    by    the     circumstances     of   the 
case,  and  the  nature  of   the    documentary  .evidence 
found  on   board.     This   presumption  cannot   exist  in 
the    case  of   a  shipment   in  the   enemy's   country,  of 
goods,    the   growth  of  manufacture    of  that  country, 
under  a  bill  of  lading,  unsupported  by  the  oath  of  the 
master,  and  unaccompanied  by  any  invoice,*  letter  of 
advice,    or    other '  document    whatever.      The    privi- 
lege of.  farther    proof  is   imparted    under    the  sound 
discretion  of  the  court,  where  a  foundation  is  laid  for 
it,  by  the   papers  found  on   board,  and  the  depositions 
of  the  captured   persons.*    Neither  the  documentary 
evidence,  nor  the  examinations  in  preparatorio>  afford, 
any  foundation  for  it  in  the  present  case;  since  (bey 
do  not  furnish  any,  the  slfghtest  reason   for  believing, 
that    it   belongs  as  claimed.    The  court   would,  bt 
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1818.  dpfcning  a  wide  door  for  fraud,  were  it  to  extend  the 
TiJ*p^j  privilege  of  farther  proof  to  such  a  case;  *hich  is 
•chart,  neither  •  one  of  Honest  ignorance  or  mistake  ,  It  is  im- 
possible that  the  parties  should  have  been  ignorant  of 
what  both  the  usage  of  trade,  and  the  practice  of  prize 
courts,  require.  It  is  impossible  that  they  should 
have  omitted  by  mistake,  what  could  ndt  have  been 
Emitted  but  by  design.  The  ancient  French  prize 
law,  and  the  prifce  regulations  of  many  other  coun- 
tries* do  absolutely  exclude  farther  proof,  and  con- 
demn, or  restore,  upon  the  original  evidence  only.  If 
by  the  more  mitigated  practice  which  this  court  hai 
adopted,  farther  proof  be  sometimes  allowed,  it  is  not 
as  of  strict  right,  but  of  equitable  indulgence,  where 
the  circumstances  of  the  case  lay  a  foundation  for  it, 
and  the  claimants  do  not  forfeit  the  privilege  by  their 
own  misconduct.  3.  No  additional  farther  proof 
ought  4o  be  admitted  in  tb.is  court,  under  the  ape- 
dial  orders  of  the  circuit  court,  in  the  claim  of 
Mr.  Winn,  giving  him  liberty  to  produce  still 
farther  proof  (in  addition  to  the  farther  proof  ex* 
hibited  to  the  district  court,}  in  this  court,  to  be 
admitted,  or  rejected  at  the  discretion  of  the  court* 
It  is  a  settled  principle  of  practice,  that  farther 
proof  cannot  be  introduced  in  this  court,  unless  un- 
der the  circumstances  of  the  case,  it  ought  to  have 
been  ordered  in' the  court  below.  Such  irifthe  limi- 
tation to  the  admission  of  farther  proof  in  the  appellate 
tribunal,  which  has  been  established  by  the  lords 
of  appeal  in  England  and  adopted  by  this  court. 
U,  a*  has  been  contended,  farther  proof  ought  npt  to 
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have  been  admitted  in  the  dirtrict  court,  the  conse-  -lilt. 
quence  follows,  that  it  ought  not  to  be  admitted  here,  j^  prjeni|. 
But  the  lapse  of  time  alone  ought  to  preclude  the  schaft 
.claimants  fiom  this  indulgence.  They  were  fully 
apprized  of  the  nature  of  the  proof  which  their  case 
required ;  they  had  it.  in  their  power  to  produce  it ; 
and  after  two  years  have,  elapsed,  the  necessity  of  sup- 
pressing the  frauds  which  might  be  consequent  upon 
such  excess  of  indulgence,  demands  that  the  court 
should  reject  the  additional  farther  proof  now  offered 
by  them."  Mr.  Winn's  claim  ought  to  be  rejected,  be* 
cause,  supposing  ,  his  proprietary  interest  to  be  made 
out  ever  so  clearly,  be  is  a  British  born  subject,  who 
offers  a  claim  upon  the  ground  of  his  twing  a  resident 
merchant  of  Portugal,  although  at  the  time  of  the  first 
adjudication,  he  was  not  domiciled  in  that  country. 
The  claimant  makes  and  affidavit  at  London,  in 
June,  1816,  in  which  he  describes  himself,  as  **  of 
the  city  of  Lisbon,  in  Portugal,  now  in  London  on 
mercantile  business"  swears  to  the  property  in  him. 
self,  and  that  at  the  time  of  the  shipment  and  Cap- 
ture, he  was  a  domiciled  subject  of  Portugal,  and 
had  resided  in  Lisbon  for  several  years  preceding  the 
capture,  aud  until  the  12th  of  June,  1814,"  when  he 
left  Lisbon  for  Bordeaux,  and  "has  since  arrived,*' 
(without  flaying  wheny)  "in  this  city  oh  rn#rca,ht.Ue 
husiness ,  that  Be  still  is  a  domiciled  subject  of  Por- 
tugal, fcc.  <(  The  native  character  easily  reverts," 
say?  Sir  W.  Scott}*    apd  it  is  so,  not  merely  because. 


«  The  Dos  Hermanos,  2  Wheat.  76.  93. 
b  La  Virginia,  5  Soft.  68. 
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1816.  he  says  it,  but  from  the  very  nature  of  things,  and 
The  Friend- tnc  gravitating  tendency,  (if  the  expression  may  be 
fcnmft.  allowed,)  which  every  person  has  towards  bis  native 
country.  Here  Mr.  Winn  was  returning  to  bis  native 
country,  shortly  after  the  capture,  and  we  may.  safely 
conclude,  arrived  there  long  before  the  first  adjudi- 
cation. There  he  continued  until  long  after  the 
peace,  without  resuming  his  acquired  domicil  in  Por- 
tugal ;  and  more -than  a  year  afterwards,  we  find  him 
still  resideL  in  his  native  country.  He  was  not.  taV 
transitu  to  regain  his  neutral  character,  like  Mr.  Pinto 
in  the  case  of  the  Nereide  ;«  but  he  was  in  transit* 
to  regain  his  native  hostile  character.  He  did  regain 
it,  and  became  a  redintegrated  British  subject. 
That  the  party  roust  be  in  a  capacity  to  claim'  at  the  - 
time  of  adjudication,  as  well  as  entitled  to  restitution 
at  the  time  of  sailing  and  capture,  is  an  elementary 
principle  which  lays  at  the  very  foundation  of  the  law 
of  prize.  It  is  alluded  to  by  Sir  W.  Scott,  in  a  lead- 
ing case  on  this  subject  ;*  it  is  evidenced  by  the  an- 
ciently established  formula  of  the  test  affidavit,  arid  sen- 
tence of  condemnation,  both  of  which  point  to  the  na- 
tional character  of  the  party  at  the  time  of  adjudica- 
tion, as  an  essential  ingredient"  in  determining  the  fate 
of  his  claim.  Mr.  Winn  had  no  persona  standi  in  ju- 
dicio  at  the  time  of  the  first  adjudication  ;  *nd  unless 
he  has  been  re-habilitated  by  the  subsequent  inter- 
vention of  peace,  and  restored  to  his  capacity  to  claim, 
by  a  species  of  the  jus  pastliminii,  bis  native  character 
still  remains  fixed  upon  him,  and  bis  property  must  be 
condemned  by  relation  back  to  the  time  of  the   first 


•  9  pranck,  388.  *  The  Hersteider,  !  Bob.  37. 
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adjudication,  to  which  period  every  thing  mu&t  be  1818. 
referred.  5.  Bat  even  the  Portuguese  domicil  °frru'^p^^ 
Mr.  Winn  will  not  avail  to  avert  the  condemnation  chaft 
of.his  property,  because  his  native  character  is  pre* 
served,  notwithstanding  his  residence  and  trade  In 
Portugal.  As  the  native  domicil  easily  revert*,  60 
also,  it  may  with  truth  be  affirmed,  that  it  is  with 
difficulty  shaken  off.  Every  native  subject  of  a  bel* 
Iigerent  power,  is,  prima  facie*  an  enemy  of  the  olher 
belligerent.  To  repel  this  presumption,  he  must 
show,  not  merely  that  he  has  acquired  a  personal  do- 
njicil  in  a  neutral  country,  but  that,  under  all  the  cir- 
cumstances of  the  case,  he  is  unaffected  with  the 
hostile  character  of-  his  native  domicil.  The  politi- 
cal relations  between  Great  Britain  and  Portugal, 
completely  recognize  the  privileged  national  charac- 
ter df  British  subjects  in  Portugal,  which  is  preserv- 
ed to  them,  in  a  manner  analogous  to  that  of  Europe- 
an merchants  in  the  East,  who  are  held  to  take 
their  national  character  ftom  thcfttotory  to  which 
they  are  attached,  and  from  the  European  govern- 
ment under  whose  protection  they  carry  on  their 
trade.0  Thus,  also,  Sir  W.  Scott  states,  in  the  Hen- 
rick  and  Maria,*  that  British  subjects  resident  in 
Portugal  retain  their  native  national  character  in 
spite  of  their  Portuguese  domicil,  even,  in  the  estima- 
tion of -fhe  enemy  himself,  (France,)  and  that  they 
exercise  Kan  active  jurisdiction  over  their  own  coun- 
trymen settled  there. .  This  peculiar  immiscible  cha- 
racter of  British  subjects  in  Portugal  is  strengthen* 


a  The  Indian  Chief,  9  Rob.  35.  b  9  Rob.ZQ. 
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1818.  ed  by  the  circumstance  of  tfcat  country  having'  been, 
^^^j  from  the  earliest  periods  of  her  national  existence, 
•chaft.  the  ally  of  Great  Britain  ;  and  something  more  than 
a  mere  common  ally,  »s  Sir  W.  Scott,  observes,  "i 
the  Flad  Oyen.«  The  case  of  the  Danaos,  cited  in 
a  note  to  the  Nayade,*  in  which  the  lords  of  appeal 
allowed  a  British  born  subject  resident  in  the  English 
factory  at  Lisbon,  the  beneft  of  a  Portuguese  cha- 
racter, so  far  as .  to  legalize  hi*  trade  with  Holland, 
then  at  war  with  England,  but  not  with  Portugal, 
must  be  considered  as  a  departure  from  principle, 
and,  imputed-  to  some  motive  of  national  or  commer- 
cial policy,  operating  on  the  Iprds  at  the  time.  Cer- 
tain it  is,  that  the  reasons  on  which  Sir  W.  Scott 
grounds  the  opinion  expressed  by  him,  are  entitled 
to  much  more  weight  than  is  the  mere  authority  of 
of  the  lords,  unsupported  by  any  reasons  whatever. 
This  court,  which  is  the  supreme  appellate  prize  tri- 
bunal of  this  country,  will  scrutinize  carefully  all  the 
precedents  settled  in  the  British  prize  courts,  (since 
the  United  States  *  ceased  to  be  a  portion  of  the  Bri- 
tish empire,)  and  will  regard  rather  the  reason  than 
the  authority  on  which  they  are  founded.  Trace 
the  treaties  between  Great  Britain  and  Portugal,  and 
it  will  be  found  that  they  impress  something  like  si 
provincial  dependent  on  Portugal,  and  a»  independ- 
ent character  on  Biitish  subjects  resident  in  that 
country*  It  is  to  the.  lights  of  history  that  we  must, 
tesoit  to  account  for  compacts  so  singularly  unequal* 
Before  the  subjugation  of  Poitugalby  Spain,  the  an* 
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citnt  Portuguese  kings  granted   special  immunities  to       1818. 
English  Merchants  settled  in   their  dominions.     The J*^?*. 
want  of  capital  in  a  poor  and     comparatively  barba-    ^faf^ 
rous  country,  made  it  necessary  to  encourage  the  es- 
tablishment of  foreign   merchants  in  factories,  which 
were  essential  to  their  protection,  on  account  of  the 
difference  of  language,  manners,  religion,  ,and  laws, 
almost  (if  not  quite)   as  great  4s  between   Christen- 
dom and  the  Countries  of  the  Eapt.«     On  the  resto- 
ration of  the  monarchy  by  the  house  of  Braganza, 
in    1640,  John  IV.   was  supported   by  Charles  I.  of 
England,  who  was  the   first  prince  that  acknowledg- 
ed the  ww  Portuguese  monarch,  and  entered  into  a 
treaty  with  him.     Under  the   English  Commonwealth, 
this   treaty  was  renewed  by  Oliver  Cromwell,  whose 
energy  in  maintaining  the  foreign  influence  and  com* 
mercial  interests  of  his    country  is  so  well  known. 
Charles   H    .married  the  Infanta    of  Portugal ;  con- 
firmed all  other  treaties;  and   made  a  new  and  per* 
petual  one  with  .Alfonzo    VL    Under  his  mediation 
apd   guarantee,    Spain  acknowledged  the    independ- 
ence   of   Portugal ;  which    Great    Britain    has  since 
constantly  maintained,  by  succouring  Portugal  against 
her  enemies.     In  return  for   a   friendship  so  ancient, 
so  unalterable,  and  so  beneficial,  Portugal  has  lavish- 
ed upon  the  subjects  of  Gieat  Britain  the  most  pre- 
cious commercial  privileges;  and  for  them   has  even 
relaxed  he*  commercial    monopoly    and  opened  to 
them  the  sanctum  sancfyrum    of  her   possessions  in 
the  two  Indies.    These  privileges  have  been  uniform- 
ed Psirtalwsfti'j/frl,  <f  Trmdtjimd  Commtmv*  7]>iw*n 
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.  IS18.  ]j  revived  and  renewed  in  every  successive  treaty 
flJTp-ula.*01fck  bas  been  formed  between, the  two  countries, 
sohaft*  ■tod  WJ  be  Enumerated  under  tbe  following  heads. 
First  Prises  made  by  British  subjects,  from  nations 
at  peace  with  Portugal,  may  be  carried  into  the  Por- 
tuguese ports  for' adjudication,  and  co ndemried  whilst 
lying  there.*  If  the  port*  .of  .Portjjgai  can  be  so  far 
considered  as  British,  as  that  British  prizes  maj  be 
carried  into  them,  ttad  condemned,  surety  they  must 
be  considered  such  in  respect  to  British  subjects  rfr* 
siding  and  trading  ffcive.  The  rule  of  reciprocity,  or 
amicable  retaliation  may  be  extended  to  ihtm  (being 
totemiw,)  thbugh  it  may  pot  be  extended  by  the  Qmrf 
to  the  svbjtcU  of  Portugal,  (because  they  are/nemfr,) 
and  the  judicial  department  cannot  reciprocate  to,  of 
retaliate  on  theip,  the  unjust  proceedings  of  their  na- 
tion. Second,  Portugal  is  bound!  by  treaty,  to  dellrer 
up  British  vessels  en ptured  and  brought  into  her  portp 
by  the  enemies  of  Great  Britain,  but  her  friendd> 
Third.  British  subjects  resident  in  Portugal  are  ex* 
empt  from  jbe  ordinary  jurisdiction  of  the  country; 
and  are  amenable  only  to  the  judge  conservator  ap- 
pointed by  themselves,  who  has  cognizance  of  all 
civil  /causes  In  which  they  are  concerned ;  and  the 
ordinary  authorities  of.  the  country  cannot  proceed 
against  them  in  criminal  cases,  without  a  peaaSssion 
in  writing  .from  the  judge  conservator,  except  only 
where  the  offender  is  taken  flagrant*  dtlxctos  /W&. 

0  The  Henrick  and  Maria,  4  Rob.  50, 
b  ZCh*lnur>$  Coll,  Trial.  270. 

c  *  CkalmtrU  271.    Treaty  of  1*74,  art.  T.  If.    Tr«rty of 
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The  Portuguese  courts  of  probate,  of  orphan's  courts,      1816. 
have  no  authority  whatever,  in  the  distribution  ofthe.J^T^'. 
effects  of  British  subjects  deceased,  in  Portugal,  but     8chaft. 
the  same  is  referred  to  the  judge  conservator,  under 
Whose   superintendence  administrators  are  appointed 
by  a  majority  of  the  British  merchants    resident  in 
the  place,*   Fifth.  British  subjects  in  Portugal,  have 
tjie  privilege  of  being  paid  with  e'ebts  due  to  them  by 
Portuguese   subjects,  whose  property  may  be  seized 
by  the  inquisition,  or  the  king'*  exchequer.*      Sixth, 
They  are  exempted  from  the  operation'  of  the  funda- 
mental law  of  the  Portuguese   monarchy,  which  has 
Jmmemorially    exclude^    every    other    religion    from 
Portugal,   except  the  Roman  Catholic;  and  they  are 
permitted  to  enjoy  their  own  religious  priciples  ani 
worship  as  Protestants*     Seventh.   This  favoured  na- 
tion are  also  exempted  from  all  the  monopolies,  and 
other    exclusive  privileges,   with  which  the  internal 
*jnT  external  conjtperce  of  Portugal  and  her   colonies 
are  .cramped  and    restrained    and     to   which  Portu- 
guese subjects   are  exposed.     The  only  exception  to 
this  immunity  is  the  crown  farm,  for  the   exclusive 
sale  of  certain  prectoqs  productions.*    The  treaty  of 
1810,  now  subsisting,  confirms  and  renews  all  the  priv- 
ileges and  immunities  granted  by  former   treaties,   or 
tiaunicipaj    regulations,    except    only   the    stipulation 
that  free  ships  should  make  free  goods.     These  pri- 
vileges and  immunities  segregate  British  residents  in 


a  t  Chalnun.  871.  Jfr. 281.        *  *  Chatvur$9  SCO. 
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1818.      Portugal  from  the  general  society,  anil  from  the  com- 
fp^Jf^/  .mercial,  political,  and  ecclesiastical  regulations   of  the 
•chait  '    country.     They  distinguish  those  residents  from   the 
other  inhabitants,  a^auch'af  the  merchants  of   Chris- 
tendom are  distinguished  from  .the*  natives  in  the  ori- 
ental countries.    The   privileged  character   of  Chris- 
tians,  established  in  those  countries,  depends  as  much 
upon  the   conventional   law,  as  does   that   of  British 
subjects  settled  in  Portugal.     The  treaties   and  capi- 
tulations between    the  powers    of  Christendom    and 
the  Porte  secure  to  the  subjects  of  the   former,  privi- 
leges not  more  extensive  than  those  which  are   now 
enjoyed,  and   have  been  eapyej    from  time  immemo- 
rial, by  the  British    in   Portugal,*    It  is  true,  that   by 
.the  treaty  of  1810,  art   26.  his  Britannic  majesty    re- 
nounces* the  right  of.  -establishing  factories  or  corpora- 
tions of  merchants  in  the,  Portuguese  dominions,  but 
there  is  n  proviso,  that  this  concession   "shall  not  de- 
prive the  subjects  of  his   Britannic   majesty,    residing 
vrifliin  the  dominions  of  Portugal,  of  the  full  enjoyment  > 
as  individuals  engaged  in  tommerce%  of  any  rf  those  rights 
and  privileges  mhich they  did  or  might  possess,  as  members 
of  incorporated  commercial  ledics  ;    rid,  also,  that  the 
trade   and    commerce  carried  on  by  British  subjects 
shall  not  be  restricted,  annoyed,  or  othetwise  affected 
by  any  favours  within    the  dominions   of  Portrgal;  " 
and  in  the  case  of  Mr,  Frcmcauxx  the  lords  of  appeal  ' 
in  England  decided,  that  the  claimant  was  to  be  con- 
sidered as  a  Dutchman,  bee/ use  he  carried  on  trade  at 
Smyrna,  under  the  protection  of  the  Dutch  Consul,  al~ 
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though  it  was  proved    in   that   gentleman'^   case,  that       1818. 
there  was  no  Dutch  factory  at   Smyrna,  and  that  the  rrh^Frlend- 
Dutch  merchants  there  arc  not  incorporated.*  scbuft. 

Mr.  Gaston,  for  the  respondents  and  claimants* 
1.  On  the  first  point  ih.e  claimants  hare  to  encoun- 
ter a  difficulty  purely  technical,  which  cannot  pre- 
tend to  a  foundation  in  justice,  and  which,  indeed, 
aims  to  pieventa  decision  upon  the  merits  of  the 
controversy.  If  this  difficulty  can  neither  be  sur- 
mounted nor  escaped  without  a  variation  of  the  estab- 
lished principles  and  rules  of  jurisprudence,  the  claim- 
ants mu*t  submit  without  repining.  But  it  will  be  im- 
possible forthe  friends  to  the  repose  of  nations,  and  to 
the  impartial  administration  of  justice  in.  the  courts  of 
belligerents,  not  to  regre\  that  the  highest  tribunal  in 
our  land  should  find  itself  so  fettered  with  forms,  as  to  , 
be  unable  to  do  what  shall  appear  to  them  to  be  right ; 
a^*o  be  rompelle.l  to  condemn  as  prize  of  war  what  the 
inferior  tribunals  shall  have  restored,  (in  their  opinion 
justly,)  as  neutral  property.  The  captors'  objection 
is'  founded  on  a  literal  exposition  of  the  decree  of 
August,  1814,  inconsistent  with  its  obvious  meaning. 
However  desirable  it  may  be  that  precision  should  be 
used  in  drawing  up  the  decrees  of  judicial  tricunals, 
yet  the  infirmity  of  human  nature,  and  the  imperfec- 
tion of  human  larigunge,  alike  demand  that  these  de- 
cisions should  not  be  perverted  by  verbal  criticism 
from  their  substantial  import.     No  one  can  doubt  the 
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1818.  meaning  of  the  sentence  of  August,  1814.  No  one 
TheF*  *  can  hesitate  to  say,  that  it  designed  not  to  .condemn 
scbaft.  *uch  parts  of  the  cargo  as  were  evidenced  by  bills  of 
lading  addressed  to  consignees,  special')*  named  in 
them.  This  design  appears  as  distincly  as  though  it 
had  been  expressed  in  the  most  formal  terms.  The 
court  exempts  from  condemnation,  and  ieserves  for 
farther  proof,  all  the  cases  of  bills  of  lading  delivers-' 
ble  to  shipper  or  order,  which  are  specially  endorsed 
to  consignees.  A  fortiori^  it  could  not  but  exempt 
from  condemnation  those  where  the  bills  of  lading  are 
addressed  to  consignees  specially  named  in  the  bills 
of  lading.  It  is  the  order  of  the  English  shipper  for 
the  delivery  of  the  goods  to  the  Portuguese  consignee, 
that  raises  the  doubt  where  resides  the  proprietary 
interest ;  whether  in  the  shipper  or  in  the  consign- 
ee. And  Unquestionably  the  probability  that  such  in- 
terest in  the  consignee  is,  at  leasts  as  strong  where  the 
consignment  is  original,  and  on  the  face  of  the  bill  tf 
lading,  as  where  it  is  made  by  an  endorsement  of  Iher 
bill.  The  sentence  of  August,  1814,  which  is  insist- 
ed on  as  condemning  the  property  in  question,  could 
not  have  that  effect  until  it  was  completed.  A  blank 
was  purposely  left  for  the  insertion  of  the  parts  of  the 
cargo  intended  to  be  condemned.  Until  this  blank 
was  filled  up,  or  something  done  by  the  court  equally 
definitive  and  precise,  the  sentence  was  necessarily 
imperfect,  both  in  substance  and  in  form.  This  im- 
perfection continued  as  to  the  district  court  until  Au- 
geot'tenu,  18!6, and  then  the  property  in  question  wat 
not  only  not  condemned,  but  ordered  to  be  restored. 
Ths  affirmance  of  the  sentence  of  August,  1814.  by 
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the  circuit  court  was  in  general  terms.     It  cannot,      ***** 
therefor*,  have  any  other  effect  than  if  the  sentence  Thaprieiid- 
affirmed  Ipd  been  repeated  in  todidem  verbis.     The     sohaft 
sentence   of  condemnation,  therefore,  of   the  circuit 
court  of  May,  1816,  was  incomplete ;  and  remained 
so  until  November  term,   1816,   when  itt  direct  terms 
it  was  declared  that  it  should  notyapply  to  the  present 
claims.      Whatever  informalities '  or  errors    of   pro* 
ceeding  may  have  been  had  below,  yet  as  the  pro* 
party  to  which  the  claims  apply  is  still  in  the  custody 
of  the  law,  and  the  whole  case  in  telation  to  it  is  now 
before  this  court,  all  these   errors  and  irregularities 
will*  be  so  corrected,  as  to  make  the  final  decfakm  of 
the  controversy,  and  disposition  of  the  property,  con- 
form to  the  rights  of  the  parties  litigant     Whether 
the  district  court,  in  August,  1814,  did  or  did  not  con- 
demn this  part  of  the  cargo ;  whether  it  did  or  did  not 
decree  that  farther  proof  should  be  heard  in  relation 
to  It;  yet  if  it  ought  not  tti  have  been  condemned — if 
farther  proof  ought  to   have,  been  received  in  relation 
to    it — this  'court   will    receive  such  farther   proof. 
2.  But,  it  ia  contended,  that   whatever   might   have 
been  the  meaning  of  the  sentence  of  the  district  court 
of  August,   1814,  affirmed  in  the  circuit  cotirt  in  May, 
181&, .  it  ought  to  have  condemned  the  goods  in  ques- 
tion, and  not  to  have  let  in  the  claimants  to'  farther 
proof.    And  this  position  is  founded  on  an  assertion 
that  the  bills  of  lading,  No.  108,  109,  141, 122,  and 
118,  furnish  no  evidence  whatever  of  proprietary  in- 
terest   in    the    consignees,    and  on  the  apprehension 
that  the  admission  of  farther  proof  in  cases  so  cir- 
cumstanced might  destroy  all  security  for  belligerent 
Vol.  HI.  6 
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1118.  rights.  And,  dce3  a  bill  of  lading  <  furnish  no  evi- 
Tht^F^  1  c*ence>  not  even  presumptive,  of  proprietary  interest 
sthaft.  la  the  consignee  ?  It  is  understood,  and  such  was 
the  language  of  this  court  in  the  case  of  the  St.  Joze 
Indiano/*  that  in  general  the  rules  of  the  prize  court, 
as  to  the  vesting  of  property,  are  the  same  with  those 
of  the  common  law.  Now,  "  every  authority  which 
can  be  adduced,  from  the  earliest  period*  of  time  down 
to  the  present  hour,  agree,  that  at  law,  the  property 
does 'pass  as  absolutely  and  as  effectually,  (by  a  bill 
of  lading,)  as  if  tfce  goods  had  been  actually  delivered 
into  the  hands  of  the  consignee."*  "  If  upon  a  bill 
of  lading,"  (says  Lord  Hardwicke,  in  Snee  v.  Pres- 
cott,*)  between  merchants  residing  in  different  coun- 
tries, the  goods  be  shipped  and  consigned  to  the  prin- 
cipal expressly  in  the  body  of  the  bill  of  lading,  tha* 
vests  the  property  in  the  consignee."  The  right  of 
the  consignor  to  stop  'goods  in  transitu  is  not  founded 
on  any  presumed  property  in  the  consignor,  but  ne- 
cessarily supposes  the  property  to  be  in  the  con- 
signee; for,  "it  is  a  contradiction  in  terms,  to  say  a 
man  has  a  right  to  stop  his  own  goods  in  transitu." 
It  is  a  right  founded  wholly  on  equitable  principles, 
u  which  owes  its  origin  to  courts  of  equity — and,  the 
question  is  not  whether  the  property  has  vested  under 
the  bill  of  lading,  for  that  is  cleutr  ;  but  whether  on 
the  insolvency  of'  the  consignee,  who  has  not  paid  far 
the  goods,  the  consignor  can  countermand   the  con- 

a  1  Wheat.  212. 

I  Per  Buller,  J.  in  Dam.  Proc.  Lickbarrow  v.  Mason,.  6 
Bad.  23.  Note. 
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signment,  ox,  in  other  words,  devest  the  property  1818. 
which  was  vested  in  the  consignee."*  Unless,  there-  m^T^l. 
fore,  a  totally  different  rule,  as  to  the  vesting  of  pro-  gchaft. 
perty,  is  to  be  asserted  in  a  court  of  prize  from  that 
wfcich  is  established  at  law,  a  bill  of  lading  absolute- 
ly vests  the  property  in  the  consignee;  and,  of  bourse, 
is  the  appropriate  and  definite  evidence  of  his  propri- 
etary interest.  But,  it  is  said,  these  bills  of  lading 
,  do  not  express  the  shipment  to  be  for  the  account  and 
risk,  of  the  consignees,  and  state  that  the  freight  has 
been  paid  in  London,  and,  "of  course,  by  the  con- 
signors." Surely  it  is  not  seriously  contended,  that 
the  omission  to  declare  the  shipment  to  be  on  account 
of  the  consignees,  and  the  declaration  that  the  freight 
has  been  paid. in  London,  and,  *'<of  fcourae,  by  the 
consignors,"  couW  have  been  designed  to  secure  to 
the  consignors  the  right  of  stopping  in  transitu? 
This  right  is  founded  on  principles}  of  equity  which 
give  it  a  direct  application  to  shipments  made  on  ac- 
count of  the  consignees,  and  which  have  no  connec- 
tion whatever  with  the  legal  consequences  of  the  pay- 
ment of  freight.  Let  us  see,  however,  what  infer- 
ences may  be  fairly  drawn  from  the  peculiarities 
which  are  noticed  in  the  bills  of  lading.* — They  omit 
to  state  that  the  shipment  is  on  account  and  rl:k  of 
the  consignees.  Shall  we  thence  infer  that  the  ship- 
ment is  on  account  and  risk  of  the  consignors  ?— 
This  is  not  the  inference  of  the  Lw.  If  the  bill  of 
lading  vests  the  property  in  the  consignee,  he,  of 
oourse,  sustains  the  peril  of  the  shipment,  unless  thtte 
he  an  agreement  to  the  contrary.     It  would  be  a  sin- 

a  6  fori.  28.  Note. 
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1118.  gu]*r  absurdity,  indeed,  if  the  law,  upoft  -the  instru- 
T^TiT^'  g  ment,  presumed  that  the  consignee  was  the  owner, 
aehaft  an^  *t'the  same  time  jetrei  that  he  did  not  bear 
the  ordinary  risks  of  ownership.  Where  the  ship- 
ment is  on  account  and  at  the  risk  of  the  consignor, 
and  not  of  the  consignee,  there  it  may  be  proper  to 
express  the  fact,  because  it  is  opposed  to  the  legal 
presumption — But  that  an  omission  to  state,  what 
without  statement  is  presumed,  c.n  be  converted  into 
an  argument  against  the  presumption — will  be  an  in- 
stance of  intellectual  dexterity,  rather  fitted  to  surprise 
than  to  satisfy  the  inquirer  afte  r  truth.  A  bill  of  lad 
ing  evidences  an  agreement  made  by  the  master  with 
the  shipper  for  the  delivery  of  the.  goods  to  the  con- 
signee. His  undertaking  is  simply  to  carry  the 
goods  for  the  stipulated  price  to  the  consignee.  He 
knows  not  that  the  consignee  is  to  sustain  the  risk 
of  the  shipment — He  cannot,  therefore,  with  pro- 
priety, aver  it  in  his  contract.  If,  indeed,  the  con- 
signor is  to  sustain  the  risk,  and  wishes  this  fact  tor 
be  stated  in  the  master's  undertaking,  then*  has  he 
the  full  evidence  which  warrants  the  insertion  of  such 
a  clause  in  the  bill  of  lading.  And,  accordingly,  such 
is  the  mercantile  usage.  Bills  of  lading,  ordinarily 
express  account  and  risk  when  they  are  not  the"  ac- 
count and  risk  of  the  consignee.  -  But  it  is  otherwise 
with  invoices — These  are  documents  passing  be- 
tween the  parties,  to  the  shipment,  and  contain  the 
declaration  of  the  consignor  to  the  consignee.  These, 
therefore*  declare,  however  it  may  be,  at  whose  ac- 
count and  hazard  the  shipment  is  made.  The  other 
peculiarity  noticed  in  the  bills  of  lading  is,  that  the 
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freight  is  paid  in  London,    and,  "of  cowrie,   by  the      Ml** 
consignors."    If  this  corollary*  thus    summarily  de- we  y,*^ ^ 
duced    61  a  payment  by  the.  shippers,  mean   no  more     «£*& 
than  a  'payment  by  the  consignees  through  the   skip- 
pew  as  their  immediate  agents  at  London,  it   may  be 
admitted  as  probable,  and,  at  all  events,  as  harmless* 
Brit  if  it  mean*  payment  by  the   shipper*'  as  princi- 
pals, or  on  their  own  account*  then  it  is  denied  to  fol- 
low from  the  proposition  which  it  clairfs  as  its   prem- 
ises.   But  the   peculiarities,  thus    examined,  are  re* 
lied  on- as  constituting  a   support    on  which  to  rest. 
»  the  doctrine  contained  in  the  cases  of  Davit,  ei  «i.(  v. 
James,"  and  Moore  v.  Wilson,*  which  are  cited,  (as 
at  would  seem,)  to  prove,  that  where  the    consignor 
p*ys  the  freight,  the  bill  of  lading  does  not    vest  the 
property  in  the  consignee ;    It  is  not  material    to  in- 
quire how  far  these  cases  wottlct  now    rftand  the  test 
of  a  strict  scrutiny.     It  is  but  doing  justice,  however* 
to  Jfcbe  gfeat  men  who  decided  them,  to  say,  -thatthey 
establish  no  such  doctrine.    Lord   Mansfield  e*{Jress<* 
)y  declares,  that  he  does  not  proceed  at  all  on  the 
ground  of  proprietorship,  but    simply  on  the  agree- 
ment of  the  carrier.    And  Lord  Kenyon,    in  Dawes 
v,  Peckf   states,  that  the  doctrine  which  they  furnish 
is  no  more,  than,  that  the  consignor  may  bring  an  ac- 
tion for  breach  of  contract  against  the  carrier   on  his 
agreement,  where  the  consignor  is  to  be  at  the  expense 
of  the  carriage,  "where    he  stands  in  the  character  of 
an  insurer  to  the  consignee  for  the  safe  arrival  of  the 
goods."  It  is  alleged,  that  if  the  interest  in  these  ckima 

4i5  Burr.  9680.  *  1  T.R.  669.  «  T.  JL  330. 
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were  bom  fide  neutral,  it  is  incredible,  that  the  in- 
voices and  letters  would  not  have  accompanied  the 
schaft*  shipment.  Is  it  qot  equally  propable,  where  the  ship- 
ment is  not  on  neutral  account,  or  partly  on  neutral 
and  partly  on  hostile  account,  and  there  is  no  attempt 
<tf  deception,  that  it  would  have  been  accompanied  with 
letters  and  invoices?  Yet  in  the  vast  multitude  of  the 
shipments  clearly  on  enemy  account,  made  by  this 
ship,  and  which  have  been  condemned  without  a  con- 
troversy, there  is  not  one  in  ten  thus  accompanied. 
The  packet  sails  between  London  and  Lisbon  with 
a  regularity,  certainty,  and  frequency,  little  short  of 
what  takes  place  in  transmissions  by  mail.  It  is  the 
great  and  established  medium  of  conveyance,  estab- 
lished by  treaty  stipulations,  for  passengers  and  letters. 
Is  it  strange,  therefore,  that  all  the  communications 
between  the  shipper  and  the  owner  of  the  goods,  ex- 
cept  a  copy  of  the  bill  of  lading,  (which  at  once  evi- 
dences the  property,  and  is  directory  to  the  master,) 
should  have  been  sent  by  this  certain  and  regular  and 
official' medium  of  conveyance  ?  If  duplicates  of  these 
communications  had  accompanied  the  shipments  in 
question,  this  unusual  caution  might  have  been  con* 
strued  into  a  proof  of  guilt,  and  these  additional  evi- 
dences of  neutral  proprietorship  stigmatized  .as  the 
badges  of  fraud.  But  it  is  alleged,  also,  that  the  bills 
of  lading  are  not  verified.  The  only  individual  of  the 
crew  examined  by  the  commissioners,  is  the  master, 
and  he  supports  the  bill  of  lading  as  far  as  can  be  ex- 
pected of  a  carrier-master.  In  answer  to  the  13th 
interrogatory,  he  declares  that  the  bills  of  lading  are 
not  false  or  colourable ;  and  in  answer  to  the  20th, 
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that  he    presumes   the  goods  shipped  belong   to.  the      "1818.     .* 
respective  consignees.     The  right  of  belligerents    are  TiT^F^enA, 
not   the    only   rights    deserving    of  the    notice,    and     schaft. 
entitled  to  the  protection  ofth.e  courts  of  prize.  Thtugh 
human  testimony  may  sometimes  be  corrupt,  and  often 
fallacious,  it  is   by  human   testimony  alone,  that  hit- 
man tribunals  can  hope  to  eviscerate  the  truth.     Con- 
demnation  should  take -place  only  when  the   fact   of 
enemy's  property  has.  been    ascertained;    and   where 
that  fact    is  doubted,    proof  should  be  resorted  ,to. 
These  principles  have  received  the  countenance  of  all 
those  engaged  in  the    administration   of  public  law, 
whom  the  civilized  world    (cruisers  excepted)    regard 
with    reverence.     They     will    be    found    stated   with 
simplicity  and  perspicuity  in  the  famous   British  an- 
swer to  the  Prussian  memorial,  and   communicated  to 
the  American  government  in  1794,  as  the  basis  of  the 
proceedings  in  British  courts  of  Admiralty  ;  and  which 
has  been  adopted  by  this   court  as   the   substratum  of 
itsi  own  conduct  in  cases  of  "prize. — 3.  When  it   is  re- 
collected that  the    claimants  have  sought  to  furnish 
proof,  both  ff cm  the  port  of  shipment  and   the  port   of 
destination,    from    London     and   from     Lisbon ;  that 
during  the  war,  the   means   of  procuring   such   proof, 
from  Europe  and  bringing  it  to  the  United   States  were 
unfrequent  and    uncertain ;  and   that   delay  will.  not. 
be  occasioned  by  listening  to  the  additional  proof  now 
tendered,  it  is  believed  that  the    court  will   hot  refuse 
to  hear  it.     The  case  of  the  Bernon,  (*   shows  that  the 
court,  after  receiving  farther  proof,  may   order  addi- 
tional proof,  if    requisite,  to  enlighten  its   judgment ; 

(a)  1  Rob,  S8. 
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1818.  and,  the  case  of  the  Frances  («)  is  an  authority  in 
The  Friend-  P°*nt»  ^at  ^c  «#>«&«&  court  may  order  additional 
•chart,  proof,  if  the  farther  proof  on  which  the  cause  has  been 
h*aj  d  below  is  defective.  May  not  the  appellate  court 
tnenhearit,  if  to  prevent  injurious  delays  it  be  pre- 
pared in  anticipation  ? — 4.  The  only  inquiries  of  fact, 
as  to  the  character  of  the  claimant,  according  to  the 
rules  laid  down  by  Sir  William  Scott,  in  the  Hersfel- 
der\W  are,  was  htfat  the/  time  of  seizure  entitled  to 
restitution ;  and  is  he,  at  the  time  of  adjudication,  in  a 
capacity  to  claim  The  present  capacity  of  the  claim- 
ant is  without  doubt.  His  right  to  restitution  must  he 
tested  by  his  national  charabter  at  the  time  of  seizure, 
•on  the  10th  of  May,  1814.  But  the  objection  is  found- 
ed entirely  on  a  misconception  of  the.  meaning  of  the 
affidavits.  Whether  the  facts  testified  be  true  or  not, 
must  depend  on  the  veracity  of  the  deponents.  If 
tfcey  are  to  be  believed,  they  prove  a  residence  of  the 
claimant  4s,  an  established  merchant  at  Lisbon,  for 
several  years  preceding  the  Seizure,  and  up  to  the 
Mth'  of  June  thereafter \  the  leaving  of  Lisbon  on 
mercantile  business,  anvmJo  revertend%>  on"  the  12th  of 
June,  1814,  and  the  continuance  of  his  domicil,  resi- 
dence, and  establishment  there,  and  a  continued  pur- 
pose of  actually  returning  thither,  up  to  the  date  of  the 
affidavits.-— 6.  It  must  be  conceded,  that  for  commer- 
cial purposes,  among  the  civilized  nations  of  Europe 
and  the  West,  the  national  character  of  an*  individual 
is  ordinarily  that  of  the  country  in  which  he  besides. 
No  position  is  better  established  than  this,. that  if  a  per- 
son goes  to  another   country,    and  there  engages  in 

#)  8  Crunch.  908.  353.  (b)  1  Rob.  97. 
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trade  and  takes  up  his  residence,  be  is  by  the  law  of  *•*•• 
nations,  to  be  considered  as  a  merchant  of  that  coun-rp^  FHfml 
try.  This  general  rule  applies  to  the  case  of  British  schoft. 
merchants  domiciled  in  Portugal.  They  owe  alle- 
giance to  the  government,  are  protected  by  its  laws, 
taingle  intimately  with  the  natives  in  all  the  social 
and  domestic  relations,  cherish  Portuguese  industry, 
increase  Portuguese  capital,  and  contribute  to  the  re- 
venue of  Portugal*  It  is  true  th%£  a  very  intimate, 
commercial  connexion  has  long  subsisted  between 
Portugal  and  Britain,  and  that  the  subjects  of  the  lat- 
ter are  encouraged  to  settle  in  the  Portuguese  domi- 
nions, by  many  advantageous  regulations  infa  vour  of 
their  trafic.  But  it  is  by  no  means  true  that  any 
British  authority  is  exercised  in  Portugal,  or  that 
Portugal  can  be  viewed  as  the  dependent  province  of 
Britain.  First.  There  is  no  authority  for  the  asser- 
tion that  the  ports  of  Portugal  are  open  in  war  for 
the  adjudication  of  British  captures  made  from  nations 
at  peace  with  Portugal.  An  irregular  practice  for 
merly  obtained  to  that  effect,  to  which  Sir  Wm.  Scott 
alludes  in  the  Heprick  and  Maria;  but  it  was  sanc- 
tioned neither  by  treaty  nor  decree.  The  *  treaty  of 
1810  is  utterly  silent  on  that  head,  and  it  is  a 
matter  of  notoriety,  that  on  the  breaking  out  of  the 
late  war  between  the  United  States  and  Great  Bri- 
tain, a  royal  decree  was  issued,  forbidding  crui- 
sers of  belligerants  from  bringing  their  prizes  into  the 
dominions  of  Portugal,,  which  was  enforced  through- 
out the  war.  Second.  Portugal  is  not  bound  by  trea- 
ty to  deliver  up  British  vessels  brought  into  her   ports 

which  have    been    taken  by   the   enemy    of    Britain. 
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1818.  The  30th  article  of  the  present  treaty  limits  the  obli 
TheF^'d  Sat*on  to  *^e  restitution  of  propeity  plundered  hf 
ichaft.  pirates.  And  this  obligation  is  reciprocal.  Third. 
Brittth  residents  are  not  exempt  from  the  jurisdiction 
of  the  Portuguese  tribunals.  They  have  the  privi- 
lege indeed  of  choosing  from  a.nong  the  commission' 
ed  judges  oflhe  realm  one  who  is  to  be  presented  to 
the  king  for  his  approbation  as  their  judge  conserva- 
tor, and  who,  if  approved,  is  so  appointed*  The  au- 
thority of  this  judge,  (who  is  usually  selected  because 
of  his  knowledge  of  the  English  language,)  reaches 
only  to  the  trial  in  ike  first  instance  of  commercial 
disputes  brought  before  him  by  British  merchants,  and 
is  ever  subordinate  to  the  higher  tribunals  of  jus- 
tice established  in  the  I'ealm,  who,  in  M  cases,  pos- 
sess over  him  an  appellate  jurisdiction.  The  privi- 
lege is  not  peculiar  to  the  British,  but  is  extended 
to  every  friendly  European  nation.  Fwrth.  The 
provision  of  the  treaty  of  1654,  relative  to  the  ap- 
pointment of  administrators  to  British  residents  dying 
intestate,  is  not  renewed  in  the  treaty  of  1810.  There 
is  in  lieu  of  it  a  reciprocal  stipulation,  (Art.  7th.)  for 
the  disposal,  by  the  subjects  of  both  nations,  of  their 
personal  property  by  testament.  Fifth.  The  provi- 
sion for  applying  the  effects  seized  by  the  Inquisition* 
to  the  payment  of  debts  due  tiie  British  creditor, 
is  but  a  dictate  of  justice,  and  probably  places  these 
creditors  on  the  same  footing  with  native  creditors. 
It  is  not  found  in  the  treaty  of  1810,  Sixth.  There 
is  nothing  extraordinary  in  the  mutual  stipulation  for 
the  tolerance,  by  each,  of  the  religion  of  the  subjects 
of  the  other,  as  far  as  it  may  consist  with  the  laws  of 
.  their  respective  realms.    Seventh.    Nor  is  it  unusual 
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to  grant  to  the  subjects  of  other  nations,  an  exemp.  181 9. 
tion  from  monopolies  obligatory  on  native  merchants* -J^f^. 
It  is  perfectly  familiar  to  the  court,  that  under  the  achaft. 
British  treaty  of  1795,  such  an  exemption  was  ac- 
corded to  American  merchants  from  the  monopoly  of 
the  British  East  India  Company.  And  in  the  trea- 
ty of  1810  it  will  be  seen  that  the  stipulations  are  re- 
ciprocal. There  is  much  difficulty  in  ascertaining  the 
precise  nature  of  the  immunities  enjoyed  by  British 
merchants  in  Portugal,  at  the  date  of  the  treaty  of 
1810,  because  the  practice  had  been  to  grant  them 
occasionally  by  alvaras-  These  are  temporary  proc- 
lamations, which  have  effect,  only,  for  a  year 
and  a  day.  It  is  rery  certain  that  some  privileges 
heretofore  granted,  were  not  then  possessed.  For 
instance,  the  alvara  of  1717  exempts  Englishmen 
from  certain  taxes  to  which  the  natives  are  lia- 
ble, while  the  7th  article  of  the  treaty  of  1810, 
provides  that  they  shall  be  liable  to  the  same  taxes, 
(and  no  other)  a*  are  imposed  on  the-  natives  of  Por- 
tugal. The  probability  is,  that  the  most  important  o* 
these  immunities  are  especially  enumerated  in  .  the 
treaty*  It  is  unnecessary,  however,  to  proceed  fur 
tber  with  this  examination.  Enough  appears  to  show 
that  the  attempt  to  take  the  case  of  British  merchants 
resident  in  Portugal,  out  of  the  general  rule  applied 
to  domicil  among  civilized  nations,  whatever  admi- 
ration may  be  due-  to  its  boldness,  cannot  receive  the 
sanction  of  an  enlightened  court.  The  analogy  be- 
tween such  merchants  and  Europeans  in  Turkey, 
who,  there,  neither  sustain  their  original  character, 
nor  take  the  character  of  the  people  within  whose 
territories  they  sojourn,  but  owe  their  name  and  poli- 
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1«1».  tical  existence  to  the  factory  and  association  trader1 
Hie  Friend-  **08e  P.rotcctlon  *hey  carry  on  a  precarious  traffick— - 
schaft,  who  are  viewed  as  a  people  etempt  from  Turkish 
doifeinior>,a  and  who  never  mix  with  the  n^tiTes  in  any 
social  or  domestic  concern — is  too  forced  and  un- 
natural to  afford  a  basis  for  any  arguments  applica- 
ble to  them  both.  No  authority  is  cited  in  support  of 
this  objection,  other  than  *  remark  of  Sir  William 
Scott  in  the  Henriek  and  Maria,  which  mustjbe  un- 
derstood secundum  subjectam  materiam.  He  is  there 
speaking  of  the  validity  of  a  condemnation  in  En- 
gland ot  an  enemy's  ship*  carried  into  Lisbon  or  Leg- 
horn— into  Che  port  of  a  very  close  and  intimate  ally. 
But  in  opposition  to  it  there  are  great  authorities. 
The  case  of  the  Armenian  merchants  resident  at 
Madras  under  special  privileges,  who  were  neverthe- 
less, subjected  to  the  general  rule  of  domicil,  bears 
directly  upon  it.*  The  case  of  the  Nayade,  which 
applies  the  commercial  rule  of  domicil  to  Prussian 
merchants  in  Portugal,  also  bears  upon  it.«  The  case 
of  the  Danaos,'  decided  in  March,  1802,  at  a  time 
when  the  objection  was  stronger  than  at  present,  is 
directly  in  point,  and  of  the  highest  prize  tribunal  in 
England.  In  the  St.  Joze  Indiano*  ft  was  expressly 
decide4  by  one  of  the  learned  judges  of  this  court, 
that  British  residents  in  the  dominions  of  Portugal 
take  the  character  of  their  domicil,  and  as  to  all  third 
parties,  are  to  be  deemed  Portuguese  .subjects.  This 
decision  was  acquiesced  in  by  the  counsel  for  the 
captors.    In  the  case   of  the   Antonio  Johanna,  such 

o  See  Consigner  Certificate  in  the  Herman,  3  Rob.  Appen. 
1.295. 
b  The  Angelique,  3  Rob.  Appen.  B.  294. 
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was  cdnsidered  the  settled  rule;  and,  accordingly,  re*      1811* 
atitution  was  made  by  this   court  to  Mr.    I  vers,  a  t*'tuZv^ a 
indent  British  merchant,  at  St.  Michael's,    one  of   the     sdiaft. 
firm  of  Burnet  &  Iters,  of  the  moiety  claimed  in  his 
behalf  as  a   Portuguese  subject*      The    counsel  who 
now  advances  this  objection,  declined  then  to  bring  it 
forward. 

Mr.  Chief  Justice  Maesball  delivered  the  opi- 
nion  of  the  court,  and  alter  stating  e  facts,  proceed- 
ed as  follows: 

The  appellants  contend,  1st.  That  the  sentence 
pronounced  by  the  district  court  in  August,  1814, 
which  was  affirmed  by  the  circuit  court  in  May,  1815, 
condemned  finally,  the  packages  for  which  a  decree 
of  restitution  was  afterwards  made,  and  that  the  sub- 
sequent proceedings  were  irregular,  and  in  a  case  not 
before  the  court.  2dly. .  That  upon  the  merits,  far- 
ther proof  ought  not  to  haxe  been  ordered,  and  a  con- 
demnation ought  to  have  taken  place. 

On  the  first  point,  it  is  contended,  that  these  goods, 
having  been  comprehended  in  invoices  not  endorsed, 
nor  accompanied  with  letters  of  advice,  are  within 
the  very  terms  of  the  sentence  of  condemnation,  and 
must,  consequently,  be  considered  as  condemned. 

The  principle  on  which  this  argument  was  overrul- 
ed in  the  court  below,  is  to  be  found  in  its  sentence. 
The  district  court,  in  its  decree  of  1814,  did  not  intend 
to  confine  itff  description  of  the  property  condemned, 
to  the  general  terms  used  in  that-decree,  but  did  lhtend 
to  enumerate    the    particular    bills   to    which    those 

s  I  Wheat-  169. 
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1818.  terms  should  apply.  This  is  conclusively  proved,  by 
The  Friend  re^erence  *°  tne  subsequent  intended  enumeration, 
schaJL  which  is  followed  bv  a  blank,  obviously  left  for  that 
enumeration.  Had  the  enumeration  been  inserted  as 
was  intended,  the  particular  specification,  would  un- 
doubtedly have  controlled  the  general  description 
which  refers  to  it.  The  unintentional  and  accidental 
omission  to  fill  this  blank,  leaves  the  decree  imperfect 
in  a  very  essential  point  ;  and  if  the  case,  and  the 
whole  context  of  the  decree  can  satifactorily  supply 
this  defect,  it  ought  to  be  Supplied.  This  court  js  of 
opinion,  that  no  doubt  can  be  entertained  respecting 
the  bills  with  which  the  district  court  intended  to  ,fill 
up  the  blank.  The  condemnation  of  shipments  eviden- 
ced by  bills  of  lading,  with  blank  endorsements,  or 
without  endorsement,  could  apply  to  those  only  which 
required  indorsement,  or  which  were  in  a  situation  to 
admit  of  it  These  were  the  bills  which  were  made 
deliverable  to  shipper,  or  to  the  order  of  the  shipper. 
Bifis  addressed  to  a  merchant,  residing  in  Lisbon, 
could  not  be  endorsed  by  such  merchant,  until  the  ves- 
sel carrying  them  should  arrive  at  Lisbon.  Conse- 
quently, such  bills  could  not  be  in  the  view  of  the 
judge,  when  condemning  goods,  because  the  bills  of  la- 
ding, were  not  endorsed;  and,  had  he  completed  his 
decree,  such  bills  could  have  been  inserted  in  it.  No 
conceivable  reason  exists,  for  admitting  to  farther 
proof,  the  case  of  a  shipment,  evidenced  by  a  bill  of  la- 
ding, made  deliverable  to  shipper,  or  order,  and  endor- 
sed to  a  merchant,  residing  in  Lisbon  ;  and  at  the  same 
time  condemning,  without  admitting  to  farther  proof, 
the  same  shipment,  if  evidenced  by  a  bill  of   lading. 
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made  deliverable,  in  the  first  instance,  to  the  Lisbon      !•*•• 
merchant.     N.o.  108,  for  example,  is  made  deliverable  j%^e  Friend* 
at  Lisbon,  to  Seg*iior  Jose  Ramos  de  Fonsecox  and  is     schaft 
consequently  not  endorsed.     It    is    contended,    that 
these  goods  are  not  condemned.     Biit  had  the  biH  been 
made  deliverable,  to  shipper,  or   order,  and  endorsed 
to  Segnior  Jose    Ramos   de    Fonseco,    farther  proof 
would  have  been  admitted. 

Nothing  but  absolute  necessity  could  sustain  a  con- 
struction, so  obviously  absuAI.  This  courtis  unanim- 
ously of  opinion,  that  justice  ought  not  to  be  diverted 
from  its  plain  course,  by  circumstances  so  susceptible 
of  explanation,  that  error  is  impossible ;  and  tJLat, 
when  the  decree  was  returned  to  the  district  court  of 
North  Carolina,  with  the  blank  unfilled,  that  court  did 
right  in  considering  the  specification  intended  to  have 
been  inserted,  and  for  which  the  blank  was  left,  as  a 
substanti  /e  and  essential  part  of  the  decree,  still  capa- 
ble of  being  supplied,  and  in  acting  upon,  and  explain- 
ing the  decree,  as  if  that  specification  had  been  origin- 
ally inserted. 

This  impediment  being  removed,  the  cause  will  be 
considered  on  its  merits. 

It  is  contended,  with  great  earnestness,  that  farther 
proof  ought  not  to  have  been  ordered,  and  that  the 
goods  which  have  been  restored,  ought  to  have  been 
condemned  as  prize  of  war.  In  support  of  this  propo- 
sition, the  captors,  by  their  counsel,  insist  that  the 
rights  of  belligerents  would  be  sacrificed,  should  a  mere 
bill  of  lading,  consigning  the  goods  to  a  neutral,  unac- 
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1 81 1< .  companSed  by  letter  of  advice  or  invoice,  lei  in  the  neu- 
X|^Friwid-tral  c,aimant  t0  farther  proof, 
aehaft.  '  It  is  not  pretended,  {hat  such  a  bill  would  of  itself 
w  jwtify  an  border  for  restitution;  but  it  certainly  gives 
din*  consign- the  person  to  whom  it  is  addressed,  a  right  to  receive 
to**  iJutna!tbe  goods  and  lays  the  foundation  for  proof,  that  the 
jSy0^^  ProP«rty  "»  w  him.  It  cannot  be  believed,  that,  admit* 
«▼<*»  «r  l«t- ting  farther  proof  in  the  absence  of  an  invoice  or  letter 
i^inrfleienter.of  advice,  endangers  the  fair  rights  of  belligerents. 
Ibondation  for  These  papers  are  so  easily  prepared,  that  no  fraudu- 
tkm  o?  fotto lent  case  would  be  without  them.  It  it  not  to  be  cred- 
frooC  ited,  that  a  shipper  in   London,    consigning  his  own 

goods  to  a  merchant  in  Lisbon,  with  the  intention  of 
passing  them  on  a  belligerent  cruizer  as  neutral,  would 
omit  to  furnish  a  letter  of  advice  and  invoice,  adapted 
to  the  occasion.  There  might  be  double  papers,  but  H 
is  not  to  be  imagined,  that  papers  so  easily  framed, 
would  not  be  prepared  in  a  case  of  intended  decep- 
tion. 

au*ptetan°f  or     '*  *s  unquestionably   extraordinary,    that  the  same 

proof  of  apoli*  vessel  which  carries  the  goods  should  not  also    carry 

ation  of  pa  pen  ,  . 

by  the  enemy  invoices,  and   letters   of    advice.     But  the    inference 

claim  of  neu-  which  the  counsel  for   the  captors  would    draw  from 

^^JjP^this  fact,  does    not  seem   to  be  warranted  by  it.     It 

nifidm.  might  induce  a  suspicion,  that  papers  had  been 'thrown 

overboard  ;  but  in  the  total  absence  of  evidence,  that 

this  fact  had  occurred,  the  court  would  not  be  justified 

in  coming  positively   to  such  *  conclusion.     Between 

London  and  Lisbon,  where  the   voyage  is  short  and 

the  packets  regular,  the  bills  of  lading  and  invoices 

might  be  sent  by  regular   conveyances.     But    were   it 

even    admitted  that  a    belligerent  master  carrying  a 


OF  THE  UNITED  STATES-  49 

cargo  chiefly  belligerent/  bad  thrown  papers  oyer-      1818. 
board,  this  fret  ought  sot  to  preclude  a  neutral  claim-  -, JJ^T^^ 
ant,  to  whom  no  fraud  in  impotable,  from  exhibiting     schaft 
proof  of  property.     In  the  case  before  the  court,  no 
attempt  was  made  to  disguise  any  part  of  the  cargo. 
By  far  the  greater  portion  of  it  was  confessedly  Bri- 
tish, and  was  condemned  without  a  claim.     The  whole 
transaction  with  respect  to  tto  cargo,  is  plain  and -open; 
and  was,  in  the  opinion   of  this  court,  a  clear  case  for 
farther  proof. 

The  farther  proof  in  thcrclaims  108,  109,  141,  and 
122,  consists  of  affidavits  tox  the  proprietary  interest 
of  the  claimants ;  of  copies  of  letters,  in  some  instan- 
ces ordering  the  goods,  and  in  others  advising  of  their 
shipment ;  and  of  copies  of  invoices — all  properly  au- 
thenticated. This  proof  was  .satisfactory,  and  the  or- 
der for  restitution  made  upon  it  was  the  necessary  con- 
sequence of  its  admission.* 


dflt.  BontuwMtU  in  bis  com-  fortue.  Toute  ne  sont  pasd'ab- 

mentaiy    upon  Be    Habrtu^  solue  necessite;  comma  elles 

makes  the  following  remarks :  sont  correlatives,  elles  se  sup- 

"  Parmi  les  pieces  dont  un  pleent  entre  «lle  et  peuvent 
navire  dojt  etre  pourvu  pour  etresuppleespard'autresequi. 
la  regolarjte  de  sa  navigation,  valentes.  Mais  si  l'on  en  de- 
il  en  est  de  deux  sortes ;  les  couvre  d'autres  qui  les  demen- 
unes  servent  a  prouver  la  neu-  tent,  s'il  se  rencontre  des  dou- 
tralite  du  navire,  lea  autres  eel-  ble  expeditions  on  autres  docu- 
1«  de  la  cargaison. "  mens  capable  d'ebranler  !a  con 
. "  Oelles  relatives  a  la  car-  fiance,  la  presomption  defraude 
gaison  sont  les  coonoissments,  se  change  des-lors  en  certitude', 
les  polices  de  cbargement,  les  on  ne  presume  pas  ainiplement 
factures.  Toutes  ces  pieces  le  navire  ennemi,  on  le  sup- 
font  pleine  et  entiere  foi,  si  pos*. 
dies  sont  en  bonne  et   due  "La  preuve  de  la  neutra- 

Vol.  III.  8 
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1*18.  In  the  daim  to  No.  118,  made  for  Joseph  Winn,  the 

The  Friend-  ^ar*k*r  Pro°*  t*118  not  80  conclusive.  It  consisted  of 
schaft.  the  affidavit  of  the  claimant  to  his  proprietary  Ur 
terest,  and  to  his  character  as  a  domiciled  Porta* 
guese  subject,  residing  and  carrying  on  trade  ia 
Lisbon.  The  affidavit  was  made  in  London  on  the 
29th  day  of  June,  1815,  but  states  the  claimant  to 
have  been  at  his  fixed  place  of  residence  in  Lisbon, 
at  the  time  of  the  capture,  where  he  had  resided 
for  several  years  preceding  that  event,  and  where  he 
continued  until  the  12th  of  June,  1814,  when  he  left 

lite  est  toujoure  a  la  charge  du  demontrer  la  fraqde  et  la  simu- 

capture.  lation. 

"Cette  preuve  ne  pent  et  "Quant  auxirregularitesque 
ne  doit  resulter  que  des  pa-  peuvent  contenir  certaine  pi- 
ers trouves  a  bord  ;( 1 )  toute  eces  de  bord,  ce  n'est  pas  a  des 
autre  indirecte  ne  peut  etre  re-  omissions  de  forme  usitees  que 
que  ni  pour  ni  contre,  q'est  la  lestribuuauxdeiTcnts'attacher 
disposition  de  Part.  1 1 .  du  re-  e'est  par  1'eiiseinble  des  pieces, 
glement  du  26  Juillet,  1773,  et  surtout  par  la  rente  des 
et  des  precedens  qui  veulent  choses  qui  en  resulte,  qu'ils 
qu'on n'ait egard qu'aux pieces  doivent  se  determiner;  Pex- 
trouveet  a  bord,  et  non  a  celles  perience  n'a  que  trop  demontre 
•  qui  pourroient  etre  produites  que  la  plus  grande  regularite 
apres  la  prise.  daos  les  papiers  mas  quoit  sou- 
"  C'estau  capteur  a  prouver  vent  la  fraude  et  la  simulation,, 
ensuite  Virregulariie  des  pieces  nimiaprecavtio  dolu$."  Bonne' 
a  les  discuter  de  la  mtniere  manty$  Translation  ofde  Hub* 
qu'il  juge  convenable  pouren  rev,  Tom.  I .  p.  28. 

(1)  The  French  prize  practice  not  allowing  farther  proof,  bat  acquit- 
ting or  condemning  npon  the  original  evidence  constating  of.  the  paper* 
found  on  board  and  the  depositions  of  the  eaptors  and  captured.  The 
only  exception  to  this  rale  is,  where  the  papers  have  been  spoliated  bj  the 
eaptors,  or  lost  by  shipwreck,  and  other  ioeyiUble  accident*.  V*tm» 
Traite  det  Prises,  eh.  15.  n.  7.  Bat  the  Spanish  law  admits  of  farther 
proofin  the  case  of  doubts  arising  upon  the  original ,  evidence.  De  Ha- 
treu  part*,  eh.  15. 
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Lisbon  for  Bordeaux,  and  has  since*  arrived  in  London      1818. 
on  mercantile  business.    That  he  is  still  a  domiciled    j^Tw' . 
subject  of  Portugal,  intending  to  rfeturn  to  Lisbon,     achaft. 
where  his  commercial  establishment  is  maintained,  and 
his  business  carried  on  by  his  clerks  until  his  return. 
To  a  copy  of  this  affidavit  is  annexed  that  of  Duncan 
M* Andrew,  his  clerk,  made  in  Lisbon,  who  verifies  all 
the  facts  stated  in  it. 

ThU  property  vas  also  restored  by  the  sentence  of 
the. district  court,  and  affirmed  in  the  circuit  court.  On 
an  appeal  being  prayed,  the  circuit  court  made  an  or- 
der, allowing  this  claimant  to  take  farther  proof  to  be 
offered  to  this  court*  The  proof  offered  under  this  or- 
der consists  of  a  special  affidavit  of  one  of  the  shippers 
of  sworn  copies  of  letters,  ordering  the  shipment,  end  of 
the  invoice  of  the  articles  shipped. 

This  claim  not  having  been  attended,  when  the  sen- 
tence of  restitution  was  made,  with'any  suspicious  [cir- 
cumstances, other  than  the  absence  of  papers  which  have 
since  been  supplied,  and  which  was  probably  the  result 
solely  of  inadvertence,  this  court  is  of  opinion,  that  the 
farther  proof  now  offered,  ought  to  be  received.  It 
certainly  dissipates  every  doubt  respecting  the  propri- 
etary interest.  The  only  question  made  upon  it  re- 
spects the  neutral  character  of  the  claimant 

It  has  been  urged,  that  his  native  character  easily  hiring  a  neut 
reverts,  and  that  by  returning  to  his  native  country,  £*  a<££u  £ 
the  claimant  has  become  a  redintegrated   British  sub-  J*JlJ£;  ffi 

.    Tisiliiurhiana- 
flvt  country  aJlarmuroa  am*»  rmmrtmM,  and  laaviaf  *«•  oommwcn)  itibHthmtM 


toss  sarriadoabybia  alarJuin  big  abaaaoa. 
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1818.      ject.     But  his  commercial  establishment  in  Lisbon  still 

-J^f^,  remains;  his  mercantile  affairs  are  conducted  in  his 
The  Friend-  . 

*?Jiaft.      absence  by  his  clerks  ;  he    was  himself  in  Lisbon  at 

the  time  of  the  capture  ;  he  has  come  to  London  mere- 
ly on  mercantile  business,  and  intends  returning  to 
Lisbon*  Under  these  circumstances,  hi*  Portuguese 
domicil  still  continues. 

But  it  is   contended,   fhat  the    connection  between 
Britain  and  Portugal  retains  the  British  character,  and 
the  counsel  for  the  captors  has  enumerated   the  privi- 
leges of  Englishmen  in  that  country. 
.^jf     There     prWileges     are    certainly   very  great ;    but, 
on  Portugal  do  without  giving  them  a  minute   and  separate    examina- 
uaiiT©  charaction,  it  may  be  said,  generally,  that  they  do   not  con- 
that "'of^the  found  the  British  and  Portuguese   character.     They  do 
S^y%iaJ?r*  not  identify the. two  nations  with   each  other,  or  effect 
those  principles  on  which,  in  other  cases,  a   merchant 
acquires  the  character  of  the  natron  in  which  he  resides 
and  carries  on  his  trade.     If  a  Brittish  merchant,  resi- 
ding in  Portugal,    retains  his' British   character  when 
Britain  is  at  war  and  Portugal  at'  peace,  he  would  also 
retain  that  character  when  Portugal  is  at  war  and  Brit- 
ain at  peace.     This  no  belligerent  could  tolerate.     Its 
effect  would 'be  to  neutralize   the  whole  commerce  of 
Portugal,  and  pre  it  perfect  security; 

Sentence  affirmed. 
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(chancery.) 
M'Ivbr,  assignee,  &c.  v.  Kyger,  et  al. 


Bill  for  the  ipeonlc  performance  vi an  agreement  for1  the  exchange  of  lands. 
The  contract  enforced. 


This  cause  was  argued  by  Mr.  Taylor  for  the  appel-  Feb.  Hk. 
lant,  and  by  Mr.  Swann  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  At.  10A. 
of  the  court. 

On  the  25th  day  of  March,  1789,  George  Kyger  and 
Josiah  Watson  entered  into  articles  Tor  the  exchange 
of  a  lot  in  Alexandria,  estimated  at  $2,200,  for  certain 
lands  in  Kentucky,  the  property  of  Watson.  The  lot. 
was  to  be  conveyed  to  Watson  within  eighteen  months 
from  the  date  of  the  contract ;  in  consideration  Of 
which,  Watson  stipulated  to  convey  to  Kyger  such  lands 
surveyed  and  patented  for  him,  on  the  waters  of  Elk- 
horn  in  Kentucky,  as  the  said  Kyger  should  select;  to  . 
the  extent  of  $  2,200,  at  one  dollar  per  acre,  as  soon  as 
Kyger  should  make  his  election,  and  furnish  a  plot  and 
survey  of  the  lands  chosen. 

On  the  23d  day  of  December,  1790,  a  second  agree- 
ment was  entered  into,  which,  after  reciting  the  terms 
of  the  first,  states,,  that  Oeorge  Kyger  had  represented 
to  the  said  Josiah,  that  the  land  on  Elkhorn  was  not  so 
valuable  as  Kyger  had  supposed ;  and  had  proposed 
to  extend  the  time  of  surveying  and,  choosing  the 
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1818.  lands  in  Kentucky,  and  to  be  allowed  to  take  lands  to 
the  amount  of  $2,200  on  the  waters  of  the  Elkhorn,  or 
from  other  land*  patented  for  the  said  Josiah,  in  Ken- 
tucky, at  the  intrinsic  value  which  such  land  bore  at 
any  time  between  the  25th  day  of  March,  1789,  and 
the  25th  day  of  September,  1790.  On  this  representa- 
tion it  was  agreed  that  the  time  for  choosing,'  valuing, 
and  conveying  the  lands  in  Kentucky,  should  be  exten- 
ded eighteen  months ;  that  Kyger  might  take  lands  to 
the  stipulated  amount,  from  other  tracts,  which  were 
specified,  at  the  intrinsic  value  between  the  periods  be- 
fore mentioned,  taking  not  less  than  700  acres  out  of 
any  one  tract.  To  ascertain  the  value  of  these  lands, 
Thomas  Marshall,  the  elder,  was  chosen  on  the  part  of 
Watson,  and  Samuel  Buler  on  behalf  of  Kyger ;  and  it 
was  agreed  that  if  T.  Marshall,  should  die  or  refuse  to 
act,  the  agent  of  Watson  in  Kentucky  should  nomin- 
ate some  other  person  in  his  stead.  A  similar  provis- 
ion was  made  foY  supplying  the  place  of  Buler.  The 
selection  and  valuation  being  thus  made,  Josiah  Wat- 
son was  to  convey  the  land  selected  tfnd  valued. 

In  the  year  1806,  Daniel  Kyger  and  others,  devisees 
Qi  George  Kyger,  party  to  the  said  contracts,  filed 
their  bill  in  chancery  in  the  circuit  court  for  the  boun- 
ty of  Aletandria,  stating  the  contracts  above  mention- 
ed i  and  stating,  farther,  that  the  lot  in  Alexandria  had 
been  duly  conveyed  ;  that  Thomas  Marshal  had  refused > 
to  act  as  a  valuer ;  that  the  agent  of  atson  had  nom- 
inated John  M4  What  tan  in  his  place  ;  that  in  the  year 
1791,  the  said  M' Whattan  and  Buler  proceeded  to  make 
a  valuation,  by  which  th*  lands  on  Elkhorn  were  val* 
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ued  at  1,200 dollars,  and  by  which  one  tract  of  1,800      WIS. 
acres  on  Ravin  creek,  and  one  other  tract  of  1,200  acres 
on  Forklick  creek,  were  taken  to  complete  the  amount 
in  value  to  which  Kyger  wits  entitled    under  the  eon. 
tract. 

The  bill  proceeds  to  state,  that  this  valuation  wis 
made  known  to  Josiah  Watson,  and  the.  conveyances 
demanded,  but  from  some  unknown  cause  were  not 
made  until  Josiah  Watson  became  bankrupt.  That  in 
the  year  G  orge  Kyger  departed  this  life,  having 

first  made  his  last  will  in  wiiting,  in  which  he  devised 
all  his  real  estate  in  Kentucky,  to  the  plaintiffs.  In 
the  year  1805  the  plaintiffs  presented  to  Josiah  Watson 
an  affidavit  made  by  M'Whattau  apd  Buler,  stating  the 
valuation  they  had  made,  and  demanded  a  conveyance. 
He  excused  himself  on  account  of  the  bankruptcy,  but 
executed  a  release  which  recites  the  agreement  and  val- 
uation; and  that  a  deed  for  the  lands  had  been  exe- 
cuted by  him,  which  was  in  the  hands  of  John  M'lver, 
the  defendant.  This  release  is  annexed  to  the  bill. 
The  bill  prays  that  M'lver,  the  defendant,  who  is  the 
assignee  of  the  bankrupt,  may  be  decreed  to  Con  vey*  the 
lands  contained  in  the  valuation  of  M*Whattan  and  Ba- 
ler, 

The  ahswer  admits  the  contracts,  but  does  not  ad- 
mit that  Thomas  Marshall  declined  acting  as  a  valuer, 
or  that  M(  "hattan  was  appointed  in  his  place.  It 
avers  that  the  Elkhorn  lands  where  worth  the  sum  at 
which  they  were  rated  in  the  first  contract,  and  that 
the  second  was  obtained  by  the  fraudulent  representa- 
tions of  Kyger.  '  That  the  valuation  of  M4  What  tan 
and  Buler  was  not  only  unauthorized,  but  made   under 
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1818.  an  imposition  practised  on  them  by  Kyger,  who  pre- 
vailed on  them  to  consider  the  contract  as*  obliging 
them  to  value  the  lands  on  Elkhorn  and  Eagle  creek  at 
no  more  that  one  dollar  per  acre,  although  they  might 
be  worth  more.  That  Josiah  Watson  never  admitted 
that  Kyger  was  entitled  to  more  than  the  Elkhorn  and 
Eagle-creek  land,  which  was,  therefore,  not  convey- 
ed to  his  assignees*  though  the  other  lands  mentioned 
in  the  bill  were  so  conveyed.'  The  'defendant  con- 
sents that  a  conveyance  be  decreed  for  the  Elkhorn 
and  Eagle-creek  lands,  and  insists  that  the  bill  as  to 
the  residue  ought  to  be  dismissed. 

Several  depositions  were  taken,  which  generally  es- 
timate the  Elkhorn  and  EJagle-creek  land  at  a  dollaror 
more  per  acre.  One  .deposition  estimates  them  at  83 
cents.  Part?  of  those  lfinds  were  sold  by  Kyger  at  va- 
rious prices,  whether  on  credit,  or  on  what  credit,  is 
not  stated,  averaging  rather  more  than  one  dollar  per 
acre, 

The  deposition  of  M'Whattari  was  taken  by  the  de. 
fendanVand  states ,  that  the  valuers  acted  under  the 
first  agreement ;  and,  to  the  best  of  his.  recollection, 
thought  themselves  bound  to  estimate  the  first  rate 
land  at  no  more  than  one  dollar  per  acre. 

The  court  decreed  a  conveyance  for  all  the  lands 
contained  in  the  valuation,  from  which  decree  the  de- 
fendant appealed  to  this  court. 

The  appellant  contends : 

.  1st.  That  the  second  contract  ought  to  be  annulled, 
having  been  obtained  by  fraud.  If  this  be  against  him, 
then; 
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8d.  The  valuation  ought  to  be  set  aside,    and  a  re-      2818. 
Valuation  directed. 

1.  Admitting  the  lan<)t  on  Elkhorn  and  Eagle-creek 
to  have  been  worth,  intrinsically,  one  ddllar  per  acre, 
a  fact  not  entirely  certain,  the  court  is  of  opinion,  that 
the  second  contract  is  noj  impeachable  on  that  ground. 
It  is  not  suggested,  nor  is  it  to  be  presumed,  that  Wat- 
son derived  his  sole  -knowledge  of  the  value  of  his 
lands  from  the  representations  made  by  Kyger.  The 
value  fixed  in  the  first  contract  was  probably  founded 
on  his  previous  information,  and  there  is  no  reason  to 
doubt,  that  when  Kygei  was  dissatisfied  with  the  stip- 
ulated price,  Watson  wasxperfectly  willing  to  leave  the 
value  to  arbitrators  mutually  chosen  by  «ie  parties. 
The  court  perceives  no  reason,  for  annulling  the  sec- 
ond contract.  v 

2.  On  the  second  point  the  establishment  of  the  val 
nation  made  by  M«  Whatten  and  Buler,  there  is  a  total 
want  of  testimony.  The  defendant,  in  his  answer,  de- 
nies the  authority  of  M<  Whattan  to  act  as  a  valuer,  and 
thefe  is  no  proof  to  suppbit  the  allegation  of  the  hill. 
The  ex  parte  affidavit  of  W Whattan  and  Buler,  did  it 
even  contain  any  evidence  of  their  authority,  is  inad- 
admissible ;  and  the  recitals  of  the  deed  of  the  release 
executed  By  .Watson  after  he  became  a  bankrupt  are 
not  evidence.  The  decree,  therefore,  so  fer  a&  it  estab- 
lishes this  valuation,  and  orders  conveyances  to  be  made 
in  conformity  with  it,  must  be  reversed,  and  that  val- 
uation set  aside  and  a  new  one  directed. 

Decree  accordingly. 
Vol.111.  9 
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(fbactice.) 

The  Diaka* 

Decree  in  an  instance  cause  affirmed  with  damages,  at  far 
.  rale  of  six  per  centum  per  annum*  on  tbe  amount  of  the  ap- 
praised value  of  the  cargo,  (the  same  baring  been  delivered 
to  the  claimant  on  bail,)  including  interest  from  the  date  of 
the  decree  of  condemnation  m  the  district  court 

Appeal  from  the  circuit  -court  of  South  Carolina. 

This  was  an  information  tinder  the  nonimportation 
laws,  against  the  ship  Diana  and  cargo.  CondemmV» 
tion  was  pronounced  in  the  district  and  circuit  courts, 
and  the  cause  was  brought  by  appeal  to  this  court  At 
the  last  term,  on  the  hearing,  it  was  ordered  to  farther 
proof;  and  the  farther  proof  not  being  satisfactory,  the 
decree  of  the  .court  below  wae  affirmed  at  the  present 
term.. 

lei.  10/4.  Mr.  Berrum,  for  the  United  States,  inquired  whether 
the  damages  should  be  computed  from  the  date  of  the 
bond  giVtfn  for  the  appraised-  value  of  the  cargo*,  or 
from  the  decree  of  the  district  court. 

The  court  wa*of  opivion,  that  the  damages  should 
be  computed  at  trie  rate  of  six  per  centum  en  the 
amount  of  the  appraised  value  of  the  eargor  including1 
interest  from  the  date  of  th*i  decree  of  condemnation  in 
the  diatrict  court. 

Decree  affirmed. 
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1818. 
(Instance  Couet.)  s+***+» 

.  The 
The  New-Yoee— Troup,  Claimant.  New- York. 

Libel  node?   the  nea-iaportatios  met*    Alleged  excuse  ef  distress 
repelled.    Coademnatloe  proooonqedP. 

This  cause  was  argued  by  Mr.  D.  B.  Og&qi,  for  thtFcb.  61k 
appellant  and  claimant,  and  by  Mr.  Hopkmsm  and  Mr, 
Baldwin,  for  the  United  States** 


a  The  latter  counsel  cited 
the  Eleanor,  Edwards,  159, 
16a  In  this  case.  Sir  William 
Scott  observes,  that "  real  and 
irresistible  distress  must  be  at 
all  times  a  sufficient  passport 
for  human  beings  under  any 
such  application  of  human  laws 
But  if  a  party  is  a  false  mendi- 
cant, if  he  brings  into  a  port  a 
ship  or  cargo,under  a  pretence 
which  does  not  exist,  the  hold- 
ing  out  of  such  a  felse  cause 
fees  him'  with  a  fraudulent 
purpose.  If  he  did  not  come 
in  lor  the  onJj  purpose  which 
the  law  tolerates,  he  has  really 
come  in  for  one  which  it  pro- 
hibits, that  of  carrying  on  an 
interdicted  commerce  in  whole 
or  in  part  It  is,  1  presume, 
an  universal  rule,that  the  mere 
coming  into  port,  though  with- 
out breaking  bulk,  is  prima 
facie  evidence  of  an  importa- 


tion. At  the  same  time,  this 
presumption  may. be  rebutted* 
but  h  lies  on  the  party  to  assign 
the  other  cause,  and  if  the 
cause  assigned  turns  out  to  be 
false,  the  first  presumption  ne- 
cessarily takes  place,  and  the 
fraudulent  importation  is  fas- 
tened down  upon  him.  The 
court  put  the  question  to  the 
counsel,  whether  it  was  meant 
to  be  argued,  that  the  bringing 
a  cargo  into  an  interdicted  port 
under  a  false  presence,  was 
not  a  fraudulent  importation, 
and  it  has  not  been  denied  that 
it  is-  to  be  so  considered." 
"  Upon  the  fact  of  importa- 
tion, therefore,  there  can  be 
no  doubt;  and.  consequently, 
the  great  point  by  which  the 
case  is  reduced,  is  the  distress 
which  is  alleged  to  have  occa- 
sioned it.  Now,  it  must  be  an 
urgent  distress;    it  must  bo 
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IB18. 

^TfcT* 
New-York. 
Feb.  Itt*. 


Mr.  Justice  Livingston  delivered  the  opinion  of  tie 
court. 

This  is  an  appeal  from  the  circuit  court  for  tke  South- 
ern District  of  New-York. 

This  ship  was  libelled  far  taking  on  board,  at  the 
Island  of  Jamaica,  with  the  knowledge  of  the  master, 
61  puncheons  of  mm,  S3  barrels  of  lime*,  and  90 
barrels  of  pimento,  with  intention  tp  import  the  same 
into  the  United  States,  contrary  to  the  provisions  of 
an  act  of  Congress  interdictipg  commercial  inter- 
course between  Great  Britain  and  the  United  States, 


something  of  grate  necessity ; 
saefc  as  is  spoken  of  in  oar 
boots,  where  a  ship  is  said  to 
he  driven  in  bj  stress  of  wea- 
ther. It  is  not  sufficient  to  say 
h  was  done  to  avoid  a  little  bad 
weather,  or  in  consequence  of 
foul  wind*;  the  danger  must 
b*  snob  as  to  cause  apprehen- 
sion in  the  miadof«if  honest 
and  finn  man.  I  do  not  mean 
to  say  that  there  mast  he  an 
actual  physical  necessity  ex- 
isting at  the  moment ;  a  moral 
necessity  would  justify  the  act; 
where,  for  instance,  the  ship 
had  sustained  previous  damage 
so  as  to  render  it-dangerous  to' 
the  lives  of  the  persons  on 
hoard  to  prosecute  the  voyage: 
Such  a.case,tuoagh  there  might 
be  no  ousting  storm,  would  be 
viewed  with  tenderness;  but 


there  munt  be  at  least  a  moral 
necessity.  Then,agam,where 
the  party  justifies  the  set  upon 
the  plea  of  distress,  it  must  not 
he  a  distress  wbich  he  has  cre- 
ated •  himself,  by  petting  on 
hoard  an  insufficient  quantity  of 
water  or  of  provisions  for  such 
a  voyage ;  for  there  the  dis- 
tress is  only  a  Dart  of  theme- 
chanism  of  the  fraud?  and  can- 
not be  set  op  if)  excuse  for  k; 
and  in  the  next  place,  the  dis- 
tress.must  be  proved  by  the 
claimant  iaa  clear  and  satisfac- 
tory manner.  It  is  .evidence 
which  comes  from  himself,aad 
from  persons  subject  to  his 
power»jsnd  probably  involved 
in  the  fraud,  if  any  fraud  there 
be, -and  is,  thereftre*  liable  to 
.he  rigidly  examined.9* 
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passed  the  1st  of  March,  1809,  and  the  cargo  was  libel-      ISIS. 
.  led' for  an  importation  into  the  United  States,  in  viola-      T1)0 
tion  of  the  provisions  of  tjie  same  law.  New-Turk. 

•  A"  claim  was  interposed  by  John  Troup,  of  the  city 
of  New- York,  merchant,  which  denies  the  allegation 
of  (he  libel,  as  to  the  intention  with  which  the  articles 
mentioned'  in  the  libel  were  pnt  on  board  at  Jamaica ; 
and  as  to  the  importation,  he  states,  that  on  or  about 
the  6th  of  October,  1811,  the  said  ship,  with  the  said 
cargo  on  board,  being  on  the  high  seas  on  the  Ameri- 
can coast  about  five  leagues  distant  from  land,  and  hav- 
ing lost  .her  rudder,  and  being  otherwise  disabled,  was, 
by  stress  of  weather,  compelled,  to  put  into  the  port  of 
New  York,  contrary  to  the  will  and  design  of  the  mas- 
ter, and  against  the  express  orders  of  the  claimant,  as 
owner  thereof,  communicated  to  the  said  master  before 
his  arrival. 

On  board  the  vessel  were  two  manifests  of  the  car- 
go, both  of  which .  stated  the  cargo  to  have  been  laden 
on   board  at  Montego  bay,  in   Jamaica;  but  one  of 
them  declared  her  destination  to  be .  Amelia  Island, 
and  the  other  New-York.    The  latter  was  delivered 
to  an  officer  of  the  customs,  and  a  certificate  by  him 
endorsed  theteon,  stating  that  fact,  dated  the.  14th 
October,   1811.      The  other  manifest  was  exhibited 
at  the  custom-house  in  New-York,  on  the  25th  Oc- 
tober, 1811,  at  which  time  the  master  took  the  oaih 
usual  on  such  occasions,  stating   that  the  said  ma- 
nifest contained  a  true  account,  of  all  the  goods  on 
board,  and  that  there  were  not  any  goods  on  board,  the 
importation  of  which  into  the  United  States,  was  prohi- 
bited by  law. 
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1613.  John  Davison,  the  master,  deposed,  that  ne  was  with 

v^Ti'  the  said  ship  at  Jamaica,  in  August,  1811.  That  his 
New-York,  orders  from  the  claimant  were  not  to  take  on  board 
at  Jamaica  any  West  India  produce  foe  the  United 
States.  That  the  consignee  of  the  said  ship,,  the 
Northern  Liberties,  (evidently  a  mistake  for  the  JTeun 
.  York<>)  insisted  upon  it  that  he  should  tfcke  a  Cargo 
o.f  West-India  produce  on  board,  stating  it,  as  his  opi- 
nion, that  the  non-intercourse  law  would  probably  be 
repealed  before  he  could  arrive  at  New- York,  and 
that,,  at  any  rate,  he  could  stand  off  and  on  Sandy 
Hook  until  he  should  receive  the  orders  of  l)is  owner 
how  to  proceed.  That  he  was  thus  induced  to  take 
the  said  cargo  on  board,  with  which  he  sailed  with  or- 
ders from  the  consignee,  and  with  intention  to  obey 
them,  not  to  attempt  to  come  into  the  port  of  New- 
York  unless  he  received  from  the  owner  directions  off 
•Sandy  Hook  so  to  do ;  that  on  the  6th  of  October,  in 
the  same  year,  while  on  the  voyage  from  Jamaica, 
thiy  had  a  severe  gale  of  wind  from  the  south-west, 
varying  to  the  southward  and  eastward,  accompanied 
with  a. very  heavy  s*a%  which  continued  nearly  twen- 
ty hours,  in  the  course  of  which  they  split  the  fore-  " 
sail  and  carried  away  the  rudder.  That  on  the  11th 
day  of  October,  they  inade  soundings  about  40  miles 
to  the  southward  of  Sandy  Hook,  where  he  received 
a  letter  from  the  owner  by  a  pilot-boat,  the  contents 
of  which  he  communicated  to  the  crew,  and  told  them 
he  should  wait  off  the  Hook  until  he  received  farther 
orders  from  the  owner  ;  but  they  declared  -  that  the 
rudder  was  in  such  a  titate  that  it  was  unsafe  to  re* 
main  in   her  at  sea,   and*  that  they  would  leave  the 
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Ship  in  the  pilot  boat  unless  he  would  bring  her  into      W1&* 
port*    That,  in  his  opinion,  it  would  have    been  dan-      Tne 
frerous  and  very  unsafe  to  continue  at   sea  with  the  N*w-Yoik. 
said  ship  in  the  condition  in  which  the  rodder  then  was, 
and  he,  therefore,  consented  to  bring,  her   into  New- 
York,  believing  that  it  was  necessary  to  do  so  for  the 
preservation  of  the  cargo  and  the  lives  of  the  people 
oa  board ;  that  he  was  towed  into  New- York,  by  a  pi- 
lot-boat, as  the  pilot  would  not  take  charge  of  the  ship 
unless  she  was  towed*. 

The  letter  of  the  owner,  referred  to  in  the  master's 
testimony,  is  dated  in  New-York,.the  third  of.  October, 
1811,  and  is  addressed  to  him   as  follows  :— > 

"Not  knowing  if  you  have  rum  in,  I  take  this  pre:- 
caution  by  every  boat ;  if  you  have  rum,  you  are  to 
stand  toff  immediately  at  least  four  leagues,  and  keep 
your  ship  in  as  good  a  situation  as  you  can,,  either  for 
bad  weather  or  to  come  in  if  ordered  ;  you'must  get  the 
pilot  to  bring  up  all  the  letters  for  me,  &c.  also,  a  let- 
ter from  yourself,  stating  .the  state  of  your  ship,  provis- 
ions, &c  and  bring  them  to  town  as  soon  as  possible  ; 
give  me  your  opinion  of  your  crew,  if  you  think  they 
can  be  depended  on  if  we  find  it  necessary  to  alter  our  > 
port  of  departure.  If  yw*  have  rum  in,  I  expect  the 
ship  must  go  to  Amelia  Island,  ox  some  other  port,  as 
they  seize  all  that  comes  here.-  You  may  expect  to 
see  or  hear  from  me  in  a  day  or  two  after  your  being 
off,  yon  keeping  the  Highlands  N.  W.  of  you  I  think 
will  be  a  good  birth.  If  you  are  within  thjcee  leagues 
of  the  land  you  are  liable  to  seizure  by  any  armed  ves- 
sel." 

On  the  18th  of  October,   1811,  a  survey  was  made* 
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HIS:  of  the  New-York,  by  the  boaid  of  wardens,  which 
Njj^/  stated  the  rudder  gone;  the  stern  post  and  counter 
New-York  plank  injured,  the  oakum  worked  oat,  the  main  cap 
split  and  settled,  fore-topsail  yards  sprung,  pallpits  bro- 
ken ;  fore-topsail  sheet  bill,  started  and  broken.  This 
injury  was  stated  by  the  master  tolhe  wardens  to  hare 
happened  in  a  gale,  in  lat.  87°  30"  N.  and  long.  80  W- 
The  wardens  gave  it  as  their  opinion,  that  the  said  ves- 
sel ought  to  be  unloaded  andhove  put  to  repair  her 
damages  before    she    could    proceed  to  sea   in  safe 

*y. 

On  the  7th  of  November,  of  the  same  year,  after  the 
New* York  was  unloaded,  the  wardens  again,  surveyed 
her,  and  reported,  the  middle  rudder  brace  broken,  the 
crown  of  the  lower  brace  gone.  Some  of  the  sheath* 
ing  fore  rfnd  aft  gone,  the  rudder  badly  chafed,  and  so 
much  injured,  as  not  to  be  fit  to  be  repaired. 

On  this  evidence,  the  district  court  pronounced  a 
decree  of  restitution.  From  this  sentence  the  United 
States  appealed  to  the  circuit  court,  held  for  the  south- 
ern district  of  New-York,  in  the  second  circuit,  where 
that  sentence  was  reversed.  From  this  last  decree, 
an  appeal  is  made  to  this  court,  whose  duty  it  now  is 
to  inquire  which    of   these  sentences  is  correct. 

If  the  articles  in  question  were  taken  on  beard  with 
the  intention  of  importing  the  same  into  the  United 
States,  and  with  the  owners  or  master's  knowledge,  a 
forfeiture  of  the  vessel  must  be  the  consequence, 
whether  she  were  forced  in  by  stress  of  weather  or 
not ;  and  even  if  no  such  intention  existed  at  the  time 
of  loading  at  Jamaica,  the  fame  consequence  will  at- 
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tach  to  the  goods,  if  it  shall  appear  that  the  coming  in      1818. 
of  the  vessel  was  yoliintary  on  the  part  of  the   mas-    "^b^ 
ter  New- York. 

The* claimant  has  first  endeavoured  to  clear  the  trans* 
action  of  all  illegality  in  its  inception,  and  thinks  he 
has  offered  testimony  sufficient  to  satisfy  the  court  that 
there  was  no  intention  at  the  time  of  loading  at  Jamai- 
ca, to  import  the  cargo  into  the  United  States. 

When  an  act  takes  place,  -which  in  itself,  and  un- 
explained, is  a  violation  of  law,  and  the  inducements 
to  such  infraction  are  great,  it  will  not  be  thought  un 
reasonable  in  a  court,'  to  expect  from  a  party  who 
seeks  relief  against  its  consequences,  the  most  satisfac 
lory  proofs  of  innocence,  especially,  as  such  proof  will 
generally  be  within  his  reach.  .If  then;  any  papers, 
which  in  the  course  of  siph  a  transaction  must  hare 
existed,  are  not  produced,  pi  if  any  others  which  come 
to  light,  do  not  correspond  with  the  master's  relation-; 
and  especially,  if  all  the  witnesses  who  are  in  the  pow- 
er, and  many  of  them  in  the  interest,  and  under  the  in- 
fluence of  the  party,  are  omitted  to  be  examined,  when 
it  is  impossible  that  they  should  not  be  intimately  ac- 
quainted with  the  most  material  circumstances ;  and 
instead  of  this,  the  chief,  if  not  only  reliance  of  the 
claimant,  is  placed  on  the  evidence  of  a  party,  who,  if 
the  allegations  of  the  libel  be  true,  is.  himself  liable  to 
a  very  heavy  penalty ;  when  such  a  case  occurs,  a, 
court  must  be  expected  to  look  at  the  proofs  before  it, 
with  more  than  ordinary  suspicion  and  distrust. 

'In  this  case,  there  was  an  importation  which,  prima 
fade,  was  against  law,  and  was  in  the  dame  degree 
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1818,      evidence  of  an  original  intention  to  import ;  the  burthen 
v-!jj^/    then,  of  showing  the  absence  ef  »pch  an  intention,  was 
M^wTork.  thrown  upon  apd  assumed  by  the  claimant.    In  doing 
this,  he  satisfies  (irmtelf  with    the  examination  of  the 
roaster ;   who  states,  that  he  bad  order*  from  hie  own- 
er, not  to  take  on  hoard  at  Jamaica  any  W'  it  India  pro* 
duce  for  the  United  State*.    What  is  become  of  these 
orders?  Does  a  master  sari  on  a  foreign  voyage  with 
verbal  instructions   only?  This  is  not  the    common 
course  of  business.     Instructions  to  a  master  of  a  ves- 
sel are  generally  in  writing ;  end  for  .the  owners  great- 
er    security,     there    iff    always    left    with    him,    a 
Copy    certified    or    acknowledged     by    the  former* 
If  so,   why  are    they  not    produced?    They  would 
speak    for  themselves,    and     be   entitled    to    more 
credit  than  the  declarations  of  a  person   so  deeply  in- 
terested to  misrepresent  the  transaction,  a»- this  wit- 
ness is.    The  court,  therefore,  might  well  throw  out 
of  the  case  the  little  that  is  said  of  these  instruction, 
so  long  as  they  are  not  produced ;  and  it  is  not  pre- 
tended  that  they  were  not  reduced  to  writirig,  or  if 
they  were,  that  they  are  lost ;  which,  indeed,  is  not  a 
very  supposable  event,  if  the  ordinary  precautions  on 
this  occasion  have  been  observed.    But  notwithstand- 
ing these  very  positive  orders,  the  master,  in  direct  vio- 
lation of  them,  and  at  the  hazard  of  the   most  serioue 
consequences  to  himself,  takes  on  board   a  cargo  ex- 
pressly prohibited  by  his  owner,  in  compliance  with 
the  directions   and   opinion   of  a  consignee,    whose 
name  is  also  withheld,   and  who  does  not  appear  to 
have  had  any  right  to    interfere  in  this    way.    So 
great  a  responsibility  would  have  attached  upon  such 
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i  palpable  breach  of  orders,  that  it  is  a  good  reason  for      1818; 

doubting  whether  they  ever  existed.     Nor  is  this  part    V^T^ 

of  the  master's  testimony  verified  by  tfa.  claim,  which  New-Yoik-* 

observes  a  profound  silence  in  relation  to  these  or  any 

other  orders,  that  may  have  been  given.     H  no  writ* 

ten  instructions  were  delivered  to  thfe  master,  which 

we  are  at-fiberty  to  believe,  as  none  are  produced,  a 

better  mode  could  hardly,  have  been  devised  to  avoid 

detection.     It  has  been  said  in  argument,  that  the  in* 

tention  of  the  master's  coming  to  the  United  States 

was  altogether  contingent,  and  depended  on  a   repeal 

of  the  non-intercourse  act,  and  that,  he,  accordingly, 

did  not  mean  to  come  in  if  that  act  were  still  in  force. 

But  how  does  this  appear  ?  Nothing  of  the  kind  is 

stated  in  his  deposition ;  on  .the'  contrary,  his  coming 

in,  according  to  his  own  account,  depended  not  on  the 

repeal  of  this  law,  but  on  the  orders  of  his  owner; 

he  came,  he  says,  on  this  coast,  with  intention  to  obey. 

the  orders  of  the  consignee,  not  to  attempt  to   coipe 

into  port  unless  he  received    orders    from  the  owner, 

off  Sandy  Hook,  so  to  do.     If,  therefore,  he  had  found 

those  laws  yet  in  force,  which  he  probably  had  heard 

was  the  case,  soon  after  his  coming  on  the  American 

coast,   and  long  before  he  fell  in  with  the  pilot  boat 

which  carried  down  the  letter  of  his  owner,   he  still 

intended  to  have  come  in,  if  his  owner  had  ordered 

him  so  to  do.    His  intention,  therefore,  as  taken  from 

his  own  relation,  is  *  not  altogether  of  that  innocent 

nature  which  it  has  been  represented  to  be.     When  the 

vessel  sailed  from  Jamaica,  does  not  exactly   appear ; 

all  we  know  from  the  master's    account  is,  that    she  . 

was  there  in  August,  and  met  with  a  gale  on  the  6th 
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1316.      of  October  following.     It  is  probable,  however,  frO» 
The       these  idates,  that  she  had  beeft  long  enough   at  sea  to 
New- York.  »«ftt  with  one  or  more  vessels  from  the  United  States 
-from    which    information'  might  hare    been  received 
of  tne    actual     state     of    things  in  this  country,  in 
relation  to  this  law.     Whither  Stiy  *  etfct  vessel   were 
met  with,  we  know    not;  but  might  have  known  if 
any  of  the  crew'dr    of  the   passengers  had    been  ex- 
amined, or  the  log-book  produced.     If  soch  informa- 
tion were  received  on  the  coast,    and  the  master  of 
the  New-York  had  persisted   afterwards    in   keeping 
the  sea  until  he  could  hear  from  his  owner,  it  would 
amount  to  strong  proof  of  an   original  design  to  come 
here.-    'the  opinion   which  has  already  been   intima- 
ted on  this  part  of  the  case,  which  depends  on   the  in- 
tention with  which   the    cargo   was   loaded,    will    be 
much  strengthened  by  proceeding  to  consider  the   plea 
of  necessity  on  which  the  coming    in  is  justified,   and 
the  facts  relied  on,  in  support   of  this  plea.    The  ne- 
^SdMrfflci-0*88^  must   ^e    ,»rgert»    an(i  proceed   from   such    a 
S2«?tow°ofstate  °f  things   as  may  be  supposed   to.  produce    on 
trade,  must  be  the    mind  of  a  skilful   mariner,  a  well     grounded  ap- 
pmeed   from  prehension  of  the  loss  of  vessel  and  cargo,  or  of  the 


Urinp  i?may li^s  of  the  crew.     It  is  not  every  injury   that   may  be 

be   WW01*"  received  in  a  storm,  as  the    splitting   of  a   sail,    the 
to    produce  *  *  °  J 

on  the  mind  of  springing  of  a  yard,  or  a -trifling  leak,   which   will  ex- 

a  skilful  marn-  .        . 

nor,    a   wellcuse  the  violation  of  the  laws   of    trade.     Such    acci- 

Sr^e  loisof dents  happen  in  every  voyage ;  and  the  commere  of 
I^OT^of0^110  country  c°uld  be  subject  to  any  regulations,  if 
Eve»  of  the  they  might  be  avodied  by  the  setting  up  of  such  triv- 
ial accidents  as  these.  It  ought  also  to  be  very  ap- 
parent, that  the  injury,  whatever  it- may   be,   has  not 
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been  in  Buy  degree  produced,  as  was  too  often  the  1SI8- 
case,  during  the  restrictive  system,  by  the  agency  of  **££** 
the  master,  and  some  6f  the  crew*  Does  then  the  N^r-Ydrk, 
testimony  in  this  case,  carry  with  it  that  Tall  convic- 
tion of  the  vit  major  which  ought  to  be  made  out  to 
avoid  the  effects  of  an  illicit  importation  ?  It  will  not 
be  right  of  proper  for  the  court,  in  considering  this 
part  of  the  case,  to  devest  itself  of  those  suspicions 
which  were  so  strongly  excited  in  the  first  stage  of 
this  transaction ;  foe  if  it  were  not.  very  clearly  made 
out  that  the  lading  of  these  goods  on  board  was  in-  • 
nocent,  it  will  be  some  excuse  for  the  incredulity 
which  the  court  may  discover  respecting,  the  tale  of 
subsequent  distress.  On  this  point,  also,  the  claim, 
ant  ia satisfied  with  the  testimony  of  the  master.  Not 
a  single  mariner,  not  one  of  the  passengers,  although 
several  were  on  board,  is  brought  forward  in  support 
of  his  relation.  Of  the  wardens'  survey,  notice  will 
presently  be  taken.  Now,  admitting  the  master's  stoty 
to  be  true,  with  those  qualifications,  however,  which 
yie  inevitable,  he  has  made  out  as  weak  a  case  *f . 
necessity  as  was  ever  offered  to  a  curot,  in  the  many 
instances  of  this  kind  which  occurred  during  the  exist-  ' 
ence  of  the  restrictive  system,  A  gale  of  less  than 
twenty  hours  continuance  was  *H  the  bad  weather 
that  Was  encountered,  in  which  it  is  said  the  rudder 
was  carried  away  and  the  fofesail  split;  the  rudder 
{nay  have  been  injured,  but  it  could  not  have  been  car- 
ried away,  if  it  be  true,  as  from  the  master's  own  ac- 
count must  have  been  the  case,  that  the  vessel  after 
this  accident  made  at  least  one  thousand  miles  in  the 
course  of  the  first  five  days,    immediately  after.     But 
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1818.  it  is  said  that  is  no  evidence  as  to  the  place  where  the 
**^rC?g'  accident  happened.  Of  this  fact  the  survey  produc- 
NtW'Yark.  cedhy  the  claimant- himself  is  conclusive.  It  was 
taken  from  the  mouth  of  the  captain  himself,  f.nd  if 
he  or  the  wardens  committed  a  mistake  in  this  impor- 
tant particular,  why  was  it  not  corrected  by  an  exami- 
nation of  the  master,  or  a  production  of  the  log-book  ? 
Nor  has  it  escaped  the  attention  of  the  court,  that  if 
the  New- York  were  disabled  in  lat.  27,  30  north, 
long.  80  west,  she  might  have  reached  Amelia  Island, 
her  pretended  port  of  destination;  with  much  more 
esfe,  and  in  much  less  time  than  she  epaplojed  in 
sailing  mote  than  ten  degrees  to  the  north,  and  taking 
her  station  off  Sandy  Hook;  for  she  was,  oil  the  6th 
Of  October,  mu  :h  nearer  to  that  island,  and  the  wind 
was1  as  fair  as  could  be  desired  to  carry  her  there. 

The  plea  of  distress,  therefore,  is  contradicted  by  a 
fact  which  could  not  have  existed,,,  if  itf  had  been  as 
great  as  is  now  pretended  ;  nor  can  it  be  believed,  iif 
any  great  danger  had  been  produced  by  the  gale  of 
the  6th  of  October,  that  either  the  crew  or  the  pas- 
sengers would  have  submitted,  not  only  to  come  so 
many  degrees  to  the  north,  but  continue  hovering  on 
the  coast  until  the  owner  could  be  heard  from.  No 
leak  appears  to  have  been  the  consequence  '  of  the 
storm,  no  mast  was  lost,  nor  any  part  of  the  cargo 
thrown  overboard ;  and  if  she  steered  and  sailed  as 
well  as  it  seems  she  did,  without  a  rudder,  even  a  los* 
so  very  essential  and  serious  to  other  vessels,  must 
be  allowed  to  have  worked  little  or  no  injury  what- 
ever in  this  case.    To  the  subsequent  surveys  by  the 
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wardens  of  the  port,  as  far  as  they  exhibit  the  condl-  !•!•• 
tion  .of  the  New  York/  but  little  importance  is  to  be  vCj£^/ 
attached.  It  appears  to  hare  been  an  ex  parte  pro- j(dWuYoirlU 
ceeding,  and  if  all  the  injuries  which  they  describe  ex- 
isted, as*  they  no  doubt  did,  it  is  not  certain  whether 
they  were  produced  by  the  gale  spoken  of,  or  by  any 
other  accident  at  sea,  or  by  the  act  of  the  master  him- 
self; and,  at  any  rate,  their  recommending  repairs  he- 
fore  she  Went  to  sea  again  was  very  natural,  the  Tea- 
sel being  then  in  port ;  but  is  no  proof  at  all  that  she 
might  not  as  well,  and  better,  hare  gone  to  Amelia 
Island,  as  to  have  come  to  that  port.  The  letter  to 
the  master,  which. has  been  produced,  does  not  place 
in  a  very  fair  light  the  pretensions  of  the  claimant. 
However  unpleasant  the  task,  the  court  is  constrained 
to  make  some  remarks  on  it.  It  seems  agreed  that  it 
is  but  little  calculated  to.  lull  the  suspicions  which  oth- 
er parts  of  this  case  have  excited.  The  interpretation 
resorted  to  by  the  claimant  is  at  variance  with  the 
only  appropriate  sense  of  the  terms  which  are  used, 
and  with  the  most  manifest  intentions  of  the  writer. 
By  changing  the  port  of  departure,  nothing  else  could 
have  been  intended  than  to  legalize  the  voyage  by 
the  crew  swearing  that  the  New^York  had  sailed 
from  some  West-India  possession,  not  under  the  do- 
minion of  Great  Britain.  This  sense  of  the  letter, 
which  seems  inevitable,  is  but  little  favourable  to  the 
character  of  the  claimant,,  or  to  the  integrity  of  the 
transaction.  Nor  should  it"be  forgotten,  that  the  mas- 
ter does  not  decide  upon  coming  in  until  this  letter  is 
received  ;  whereas,  if  his  situation  were  as  perilous  as. 
he  now  represents  it,  he   could   not,  and  would  not 
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1818.  have  waited  for  orders.  It  is  unnecessary  to  rely 
^^^  much  on  the  two  manifests  r  although  one'  of  tbem, 
New-York,  bearing  on  its  (ace  a  destination  for  New- York,  is 
certainly  much  at  variance  with  the  pretended  con- 
tingent destination  of  this  vessel.  The  oath  which 
the  master  made  at  the  custom-house/  that  no  goods 
were  on  boaid  of  the  New-York,  the  importation  of 
which  was  prohibited  by  law,  was  not  only  false,  but 
is  an  evidence  of  very  great  incaution  on  his  part  v  for 
if  the  collector  would  administer  the  oath  in  no  other 
form,  it  was  no  reason  whatever  for  bis  attesting  to 
a  fact,  the  falsity  of  which  was  apparent  on  the  very 
manifest  which  was  attached  to  the  oath. 

The  alleged  opposition  of  the  crew  to  wait  for 
fuhher  orders,  and  their  threats  to  come  up  in  the 
pilot-boat,  have  not  been  overlooked.  This  allega- 
tion depends  altogether  on  the  credit  due.  to  the  mas- 
ter, and  is  a  circumstance  not  very  probable  in  itself. 
No  pilot,  in  the  then  condition  of  the  New-York, 
could  have  been  so  ignorant,  and  so  regardless  of  his 
duty,  as  to  take  fyom  her,  without  the  master's  con- 
sent, aay  part,  much  less  the  whole,  of  her  crew.  If 
the  threat,  therefore,  were  really  made,  the  master 
ought  not  to  hate  been  alarmed  at  it,  and  probably 
would  have  treated  it  with  contempt,  if  it  had  not 
been  suggested  by  himself,  or  had  not  suited  his  then 
purpose;  at  any  rate,  if  by  remaining  longer  at  sea 
than  he  ought  to  have  done,  or  by  hovering  on  the 
coast  In  expectation  of  orders  from  his  owners,  after 
haying  received  so  many  injuries  on  the  6th  of  Octo- 
ber, and  additional  danger  were  produced,  or  well- 
.  grounded  apprehensions  and  opposition  on  the  part 
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*f  the  drew,  he  .would  not  without  great  reluctance  !iIi 
on  the  part  of  the  court,  tie  permitted  to  draw  any  very  j^ 
great  advanttge  from  a  circumstance  which  his  own  New-Yoifc» 
imprudence,  it  not  his  own  fault,  occasioned.  The 
towing  oithe  New-York  into  port  by  a  pilot  boat,  is 
supposed  to  be  a  circumstance  which  tnust  hare  pro- 
ceeded from  her  disabled  condition.  Thw  does  not 
follow.  It  may  have  proceeded  from  the  request 
of  her  master;  for  it  can  hardly  be  believed  that 
a  vessel  that  had  behaved  so  well  after  the  gale 
of  the  6th  October,  and  which  is  not  stated  to  have 
met  wtyh  any  injury  from  subsequent  causes,  should, 
the  moment  it  was  necessary  to  take  a  pilot  on 
board,  be  so  ungo veritable  as  td  require  towing  into 
port!  If  this  were  really  the  case,  it  is  a  matter  of 
some  surprise,  that  the  claimant  should  not  have  re- 
course to  the  pilot  himself  to  establish  the  fact,  and  the 
reason  of  it. 

Notwithstanding  the  untoward  circumstances,  which 
have  already  been  taken  notice  of,  and  the  temptations 
which  existed  to  commit  violations  of,  the  restrictive 
laws,  which  it  is  known  were  great,  and  led  to  frequent 
infractions  of  them,  the  court  is.  asked  to  acquit  this 
property,  without  producing  the  letter  of  instructions 
'  to  the  master,  or  the  orders  to  the  consignee  in  Ja- 
maica, where  it  is  alleged  there  was  one,  although 
hi*  name  is  not  given,  or  any  bill  of  lading,  or  in- 
voice, or  log-book,  and  in  the  face  of  two  manifests, 
the  one  purporting  a  destination  contrary  to  law.  To 
expect  an'acquittal,  in  a  case  involved  in  so  much  mys- 
tery, it  is  not  too  much  to  say,  that  the  uncommon  cir- 
cumstances attending  it  should  have  been  explained 
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181Sj  and  accounted  for  in  the  most  satisfactory  manner* 
The  But  when  for  this  explanation,  the  court  is  referred  to 
New-York,  the  unsupported  testimony  of  the  master,  who  is -himself 
the  partiups  criminis,  if  any  offence  have  been  com* 
mitted,  and  who  stands  convicted  on  the  papers  be- 
fore us,  of  a  palpable  deviation  from  truth,  and  whose 
account,  if  true,  would  have  induced  him  and  his  crew 
to  direct  their  course  to  Amelia  Island,  instead  of  en- 
countering a  more  northern  latitude,  we  must  believe 
that  the  mate  and  others,  who  might  have  proved  the 
fact  of  distress,  if  real^  beyond  all  doubt,  were  not 
produced,  not  from  mere  negligence  or  inattention,  but 
from  a  conviction  that  they  would  afford  no  sanction 
to  the  master's  relation.  It  is  now  near  eighteen 
months  since  the  decree  of  the  circuit  court  was  pro. 
nounced,  in  which  an  intimation  was  given,  that  farther, 
testimony  would  be  admitted  here,  and  yet  none  has 
been  produced. 

It  is  the  opinion,  threefore,  of  a  majority  of  the 
judges,  that  the  sentence  of  the  court  be  affirmed,  with 
costs. 

Mr.  Justice  Johnson.  This  is  a  libel  against  the 
cargo  of  the  ship  New-York.  The  vessel  herself  was 
libelled  for  lading  a  cargo  with  intent  to  violate  the 
laws  of  the  United  States;  but  the  cargo  in  this  case 
U  libelled  as  forfeited,  for  having  been  imported  into 
the  city  of  New-York  contrary  to  law.  The  intent 
with  which  it  was  laden  onboard  becomes  imma~ 
terial  as  to  the  cargo,  except  so  far  as  it  might 
operate  to  cast  a  shade  of  suspicion  over  the  act  of 
coming  into  port.     The  defence  set  up*  is,  that  the 


OF  THE  UNITED  STATES-  76 

ship  sailed  with  the  alternative  destination  to  go  into      1*18. 
New-York  if  legal,  and  if  not,  to  bear  away  for  Ame-    "^^ 
lia  Island.    That  she  was  ordered  to  call  off  the  port  New- York 
of   New-York  for  information;    and    in  her    voyage 
thither  she  encountered  a  storm,  frpm  which  she  su> 
tained  such  damages  as  to  oblige  her  to  put  into  New- 
York  for  the  safety"  of  the  lives  of  the  passengers  and  . 
crew.    That  a  vessel  under  such  circumstances  has  a 
right  te  call    off  a  port  for  information  has  been  deM 
cided  in  various  cases;  and  it  has,  also,  been  decided, 
and  is  not  aow  questioned,  that  if  in  the  prosecution 
of  that  voyage,  she  sustains  such  damage  as  renders  it 
unsafe  to  keep   the  sea,  she  might  innocently  enter 
the  ports  of  the  United  States  to  repair,  and  resume  her 
voyage.    The  laws  of  the  United  States  make  provis- 
ion in  such  •cases  for  securing  the  cargo  to  prevent  an 
evasion  of  our  trade-laws. 

There  aire,  then,  but  two  questions  in  the  case:  1st 
Whether  her  actual  state  of  distress  was  such  as  to  make 
it  unsafe  for  her  to  keep  the  seas?  2d.  Whether  that 
state  of  distress  was  the  effect  of  design  or  accident? 
Admitting  that  the  greatest  frauds  that  can  be  imagined 
had  been  proven  to  have  beefitin  contemplation,  yet 
as  the  libel  does  not  charge  a  lading  toith  intent  to 
•  impart  into  the  United  States,  it  is  immaterial  to  this  de- 
cision to  inquire  what  was  intended,  if  it  be  made 
to  appear  that  the  distress,  was  real,  and  not  pretend- 
ed or  fictitious.  Now,  as  far  as  I  can  judge,  the  facts 
in  this  case  are  such  as.  leave  nothing  for  the  mind  to 
halt  upon.  The  distress  was  obvious  to  the  senses, 
and  the  nature  of  it  such  as  could  not  have  been  pro- 
duced by   the  ingenuity  of  man.    Without  dwelling 
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i8iST  upon  less  important  particulars,  it  appears,  from  the 
V«J^'  surveys,  .that  the  fore-topsail  yards  were  sprang ;  the 
New-York,  main  cap  split  and  settled;  and  the  rudder  carried  away, 
or,  in  the  words  of  the  survey,  gone;  and  the  stern- 
post,*after  sheathing,  and  cbonterplank  much  chafed. 
These  words  carried  away  *nd  gpne^  mean,  in  nauti- 
cal language,  wholly  disabled  or  -Tendered  useless* 
And  that  frach  was  the  state  <Sf  the  rudder  is  evident 
from  the  contents  of  the  surveys.  For,  when  the  ves- 
sel was  how  Iced  out,  it  appeared  that  the  middle  rudder 
brace  was  broken,  and  the  crown  of  the  lower  brace 
gone;  so  that  it  is  evident  the  rudder  must  have 
swung  in  the  chains.  And  that  this  was  the  case 
appears  from  several  particulars,  also  gethered  from 
the  surveys:  1st.  The  impossibility,  on  any  other 
supposition,  to  believe,  that  the  surveyors  would  on 
the  first  survey,  before  the  vessel  was  hove-downf 
report  the  rudder  gone.  2d.  The  chafed  state  of  the 
rudder  and-stern  post,  could  only  have  been  produced 
by  the  action  of  the  rudder  against  the  stern-post, 
when  forced  to  and  fro  by  the  waves,  and  must  have 
occurred  at  sea.  And,  lastly,  the  same  cause  natu- 
rally produced  the  injury  reported  to  have  been  done 
to  her  counter-plank  and  after  sheathing.  These  in- 
juries, I  repeat,  could  not  have  been  done  by  the 
hand  of  man,  especially  those  sustained  under  water; 
and  although  I  see  neither  fraild  nor  falsehood  in  the 
case,  yet  I  care  not  though  every  word  of  the  testi- 
mony, besides,  be  false:  that  falsehood  could  neither 
have  produced  these  injuries,  nor  repaired  them;  and 
the  evidence  is  sufficient  to  show  that  the  safety  of 
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the  fives  of  the  passengers  end  crew  required  the 
sel  to  put  into  port,  end  therefore  it  was  innocent. 

In  this  opinion  I  am  supported  by  two  of  my  bre- 
thren, the  Chi&f  Justice,  and  Mr.  Justice  Washim- 
tok. 

Decree  affirmed* 


(PjLACTIGZ.) 

The  Samuel. — Beach,  et  ah  Claimants. 

A  witness  offbred  to  be  examined,  viva  toct,  in  open  court,-  in 
an  instance  cause,  ordered  to  be  examined  oat  of  court. 

This .  cause,  being  an  instance,  or  revenue  cause, 
had  been  ordered  to  farther  proof  at  a  former  term.0       Fee.  3A. 

Mr.  Daggett,  for  the  claimants,  now  offered  to  pro- 
duce a  witness  to  be  examined,  viva  voct>  in  open 
court  on  farther  proof ;  but  the' court,  for  the  sake,  of 
convenience,  ordered  his- deppsition  to  be  taken  in  wri- 
ting out  of  coart.  „ . 

5  Feb.  11* 

Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  reversing  the  decree  ,of  condemnation  in 
the  court  below,  and  ordering  the  property  to  be  re- 
stored as  claimed.' 

Decree  reversed* 
a  Vide  ante  voL  1  p.  9. 
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(Instance  Court.) 

The  San  Pcd&o.<— Fofoerde,  Claimant" 

Decree  iof  restitution  affirmed,  with  a  certificate  of  probable 
cause,  in  an  instance  cause,  on  farther  proof. 

This  cause  was  ordered  to  farther  proof  at  the  last 
term.  Farther  proof  was  produced  at  the  present  term 
and  the  cause  submitted  thereon  without  argument. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  affirming  the  decree  of  restitution  in  the 
court  below,  with  a  certificate  of  probable  cause  of  sei- 
zure. 

Decree  affirmed. 


(PnfHE.) 

The  Star, — Dickenson,  et  al.  Claimants. 

An  American  vessel  was  captured  by  the  enemy,  and  after  con- 
denotation  jmd  dale  to  a  subject  of  the  enemy,  was  recaptur- 
ed by  an  American  privateer.  Held,  that  the  original  owner 
was  not  entitled  to  restitution  on  payment  of  salvage,  unde* 
the  salvage  act  of  the  third  of  March,  1 800,  cb.  14,  andf  the 
prize  act  of  the  26th  of  June,  1712,  ch.  107. 

•  Vide  ante,  voL  II.  p.  9. 
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By  the  general  maritime  law,  a  sentence  of  condemnation  com 
pletely  extinguishes  the  title  of  the  original  proprietor. 

By  the  British  Statute  of  the  13  th  George  II.  oh.  4,  the  jwi 
podHmmii  is  restored  to  British  subjects  upon  all  recaptures 
of  their  vessels  and  goods  by  British  Ships,  even  though  they 
bate  been  previously  condemned,  except  where  such  vessels, 
after  capturo,  hove  been  set  forth  as  ships  of  war. 

The  statute  of  the  13d  George  III.  ch.  160.  s.  39.  has  no  farther 
altered  the  previous  British  laws,  than  to  fix  the  salvage  at 
uniform  stipulated  rates,  instead  of  leaving  it  to  depend  upon 
the  length  of  time  the  recaptured  ship  was  in  the  hands  of 
the  enemy. 

Neither  of  these  statutes  extends  to  neutral  property. 

T  he  5th  section  of  the  prize  act  of  the  26th  June,  1812,  ch.  107 
does  not  repeal  any  of  the  provisions  of  the  salvage  act  of  the 
Sd  of  March,  1800,  ch.  14,  but  is  merely  afiimative  of  the 
pre-existing  law. 

By  the  law  of  this  country  the  rule  of  reciprocity  prevails  upon 
the  re-capture  of  the  property  of  friends. 

The  law  of  Franco  denying  restitution  upon  salvage  after  $4' 
hours  possession  by  the  enemy,  the  properly  of  persons  domi- 
ciled in  France  is  condemned  as  prize  by  our  courts  on  re- 
capture, after  being  in  possession  of  the  enemy  that  length 
of  time. 

Appeal  from  the   circuit  court  for  the  district   of 
New-York, 

It  appeared  by  the  libel,  claim,  evidence,  and  ad- 
missions of  the  parties  in  this  cause,  that  the  ship  Star 
■  was  captured  by  the  American  privateer  Surprise, 
on  the  high  seas,  on  the  27th  of  January,^l8l5.  That 
the  ship  Star  was  then  on  a  voyage  from  the  British 
East  Indies  to  London.  That  she  was  under  the  Brit- 
ish flag,,  had  British  papers  as  a  trading  vessel,  and  a 
license  from  the  British  East  India  Company,  and  that 
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***fr      ter  ostensible  owners  were   British  subjects,  residing 
Tbi  Stir    in  London.     It  further  appeared,  that  previously  to  the 
late' war,  and  till,  and  at  the  time  of  the  capture  and  con- 
demnation in  the  British  court  of  admiralty  hereinafter 
mentioned,  the  said  ship  was  a  duly  registered  Amer- 
ican ship,  and  was  owned  by  Isaec  Clasoo,  deceased, 
an  American  citizen,  residing  in  New-York,  or  by  the 
claimants,  his  executors,  who  were  also  American  cit- 
izens, residing  in*  New-York* 

That  soon  after  the  commencement  of  the  late  warf 
the  said  ship  sailed  from  the  United  States  on  a  foreign 
voyage*  £nd  immediately  after  leaving  a  port  of  the 
United  States  on  the  said  voyage,  was  captured  by  a 
British  vessel  of  war,  and  carried  into  tlalifax,  Nova 
Scotia,  where  she  was  regularly  libelled  and  condemn- 
ed as  prise  in  the  court  of  vice-admiralty  of  that  prov- 
ince; after  which  she  waa  purchased  by  the  British 
subjects  who  claimed  to  own  her,  at  the  time  she,  was- 
re-e*ptured  by  the  Surprise.  This  last  mentioned  cap- 
ture Having  been  made,  the  ship  Star  was  brought  into 
the  port  of  New- York,  and  libelled  in  the  district 
Court  of  New-York,  as  prize  to  the  said  privateer ;  up- 
on which  libel  the  appellants  pat  in  a  elahn,  claiming 
the  said  ship  as  the  property  of  their  testator;  and 
claiming  to  have  the  said  ship  restored  to  them  upon 
the  payment  of  salvage;  which  claim  was  rejected, 
and  the  ship  was  condemned.  The  cause  was  then  car- 
ried to  the  crrctut  court,  where  the  decree  of  the  dis- 
M*  llfk  trie*  court  has  affirmed.  It  was  then  brought,  by  ap- 
peal, to  this  court. 

Mr.  Key,  for  the  appellants  and  claimant!.  The 
question  in  this  cause  arises  under  the  prize  act  of  the 
96th  of  June,  1812,  sec.   5.   which,  it  is  contended 
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repeal*  the  salvage  act  of  1800,  as  to  this  matter-  1818. 
the  latter  actx  provides,  that  condemnation  in  the  en*  ^To^, 
cmy'4  prize  courts' shall  be  a  bar  to  restitution  on 
salvage  to  the  original  owner.  The  fith  section  of 
the  piiee  act  cf  1812,  declares,  "that  all  vessels, 
goods  and  effects,  the  property  of  any  citizen  of  the 
United  States,  or  of  persons  resident  within,  and  un- 
der  the  jurisdiction  of  .the  United  States,  or  of  per* 
sons  permanently  resident  within,  and  under  the  pro- 
tection of  any  foreign  prince,  government,  or  state,  in 
amity  with  the  United  States,  which  shall  have  been 
captured  by  the  enemy,  and  which  shall  be  recaptur- 
ed by  vessels  commissioned  as  aforesaid,  shall  be  re* 
stored  to  the  lawful  owners,  upon  payment  by  them 
respectively,  of  a  just  and  reasonable  salvage,  to  be 
determined  by  the  mutual  agreement  of  the  parties 
concerned,  pr  by  the  decree  of  any  court  of  compe- 
tent jurisdiction,  according  to  the  nature  of  each  case} 
agreeably  to  the  provisions  X  „retofor%  established  by 
law."  This  section  directs  all  vessels,  goods,  and  v4» 
feets,  of  citizens  and  neutrals,  recaptured  from  the 
enemy,  to  be  restored  on  payment  of  salvage,  without 
reference  to  the  fact,/  whether  they  had  been  previous- 
ly condemned  or  not ;  and  so  far  it  modifies  and  re- 
peals the  salvage  act  of  j[800.  The  original  owner 
if,  therefore,  entitled  to  restitution,  notwithstanding 
the  British  condemnation.  Upon  any  other  interpre- 
tation, the  entire  section  would  become  wholly  in- 
operative, as  every  case  is  included  in  the  previous 
act  of  1800.  When  that  act  passed,  our  law  con- 
formed to  the  English  rule,  which  then  prevailed. 
England  subsequently  altered  her  law.  and  our  act 
Vol.111.  12 
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ISIS.      0f  !S12  copied  the  British  statute  of  the  43d  George 

The  Star.  *'*'"  '&***  ac*  must  **ave  ^een  *nten^ec^  *°  make* 
soine  change  in  the  existing  legislation  on  the  sub- 
ject ;  and  ft  is  probable  that  congress  meant  to  make 
a  distinction  between  recaptures  by  public  ships  and 
by  private  ships,  unfavourable  to  the  latter.  The 
"  provisions  heretofore  established,"  do  not  refer  to  all  • 
the  provisions  of  the  act  of  1800 ;  these  words  mere- 
ly refer  to  the  rate  of  salvage  fixed  by  that  act,  and  not 
to  the  principle  of  restitution.  The  latter  i»  changed  • 
the  forriier  remains  unaltered. 

Mr.  Winder y  and  Mr.  J/orp«r,  eontra.  The  act  of 
1800  was  not  a  prize  act  for  privateers.  The  pro- 
vision in  the  act  of  1812,  is  merely  incidental,  and 
refers  to  the  pre-existing  law.  Our  policy  of  1812 
was  not  like  that  of  England,  which  contemplate? 
the  extreme  probability  of  the  recapture  of  British 
vessels,  even  after  condemnation  by  the  enemy.  Our 
object  was  to  hold  out  the  most  liberal  encourage- 
ment to  poizing.  The  British  salvage  acts  merely 
refer  to  the  recapture  of  British  property;  our  act 
extendi  to  neutral^  as  well  as  American  property. 
The  British  statutes  are  merely  an  exception  to  the 
general  rule,  municipal  and  local.  Our  law'  is  found- 
ed on  the  law  of  nations.  The  construction  con- 
tended for  might  extend  to  enforce  a  demand  of  res* 
titution  after  the  lapse  of  an  indefinite  length  of  time, 
and  after  the  intervention,  of  repeated  treaties  of  peace- 

a  Park  an  Insurance,  94.    6th  liondbn  ed.  2  Marshall  am 
ft*.  601.    Bbrne'j  Compendium,  34. 
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The  act  of  1800  is  merely  in  Affirmance  of  the  law  1818. 
of- nations,  which  universally  devests  the  title  of  the  ^T^f 
original  owner  after  condemnation.  The.  very  term 
recapture,  implies  former  ownership  still  subsisting ; 
but  it  does  not  subsist  here.  How  could  the  former 
owner  be  considered  the  "  lawful  owner"  after  con- 
demnation ?  u  The  nature  of  each  case"  is  to  be  de- 
termined by  reference  to  the  act  of  1800,  and  imports 
something  more  than  the  mere  rate  of  salvage.  The 
contrary  construction  would  make  a  distinction  be- 
tween public  ships '.and  privateers,  unfavourable  to 
the  latter,  contrary  to  the  uniform  policy  of  the  coun- 
try ;  and  would  create  a  confusion  as  to  the  recapture 
of  the  property  of  friends,  which  it  cannot  be  suppo- 
sed the  legislature  intended  to  introduce.  The  equi- 
table rule  of  reciprocity  would  be  prostrated;  and 
neutral  property  must,  in  all  cases,  be  restored,  (after 
or  before  twenty-four  hours  possession,  by  the  enemy,) 
although  the  friendly  power  would  got  in  the  same 
.case  restore.  Such  a  departure  from  the  public  law 
of  the  world  is  not  to  be  lightly  presumed  ;  and  sta- 
tutes made  in  pari  materia  are  to  be  construed  toge- 
ther, and  nothing  is  to  be  repealed  by  mere  implica- 
tion that  may  stand  consistently  with  former  enact- 
ments. 

Mr.  Jones,  in  reply.  The  claimants  found  their 
claim  to  restitution  on  payment  of  salvage,  upon' the 
5th  section  of  the  act  of  the  26th  of  June,  1812. 
The  captors  resist  the  claim  because  the  vessel  was 
condemned  before  the  recapture — and  contend  that 
the  act  of  the  3d  of  March,  1800,  is  the  law  which 
is  to  determine  the  rights  of  the. parties.    This  seems, 
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1618,  in  fact,  to  be  contending  that  a  prior  law  repeals  * 
^^  subsequent  one.  If  the  net  of  1812  is  taken  by  it- 
self, there  can  be  no  doubt  but  there  mast  be  restitu- 
tion. But  the  captors  intfist  that  the  words,  "ac- 
cording to  the  nature  of  the  case  agreeably  to  the 
provisions  heretofore  established  by  law,*f  which  are 
found  in  the  act  of  .1812,  refer  to  the  act  of  1800,  so 
as  to  determine  by  that  law  when  restitution  is,  or  is 
not  to  be  made.  Yet  it  seems  obvious  that  these 
words  refer  to  that  law  only  for  the  measure  and  rule 
of  salvage.  According  to  the  law  of  1812,  property 
of  a  citizen  of  the  United  States,  re-captured  from 
the  enemy,  is  liable  to  be  restored,  but  it  is  to  be  re- 
stored upon  the  payment  of  salvage,  agreeably  to  the 
nature  of  the  case.  And  to  determine  the  nature  of 
:  the  case,  and  for  no  other  purpose*  WeJ-are  referred  to 
the  pre-existing  laws.  If  the  act  of  1812  is  to  be 
construed  as  (he  captors  would  construe  it,  then  this 
fifth  section  is  an  absolute  nullity.  For  if  the  law  of 
1800  is  to  be  resorted  to  in  order  to  determine,  as  weH 
when  restitution  is  to  be  made,  as  the  salvage  to  be 
paid,  there  is  no  case  in  which  the  law  of  1812  can 
have  any  operation.  By  the  marine  law  of  England* 
*s  it  stood  previously  t<5  any  statute  regulation  on  the 
subject,  there  could  be  no  restitution  after  condemna- 
tion. Our  Jaw  of  1800  adopted  this  principle.  But 
l>y.  the  English  law,  restitution  is  now  to 'be  made  ii> 
all  cases  on  the  payment  of  salvage.  The  act  of 
1812  was  doubtless  intended  to  be  in  conformity  to 
this  just  modification  of  the  English  law,  of  which 
it  is'  almost  a  literal  copy.  There  was  good  reason 
for  this  modification  of  the  marine  law  in  respect  to 
our  privateeis.    The  enemy  had  their  courts  of  vice- 
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admiralty,  at  our  very  doors ;  our  vessels  would  be  cap- 
tured one  day  and  condemned  the  next.  The  legisla- 
ture did  not  intend  that  the  American  owner  should  be 
deprived  of  his  right  of  restitution  by  a  condemnation, 
when  there!  would  be  no  more  merit  in  recapturing  a 
vessel  that  had. been  condemned  than  one  that  was  not. 
There  might  have  been  reason  for  distingutsing  be- 
tween captures  by  our  public  and  by  private  armed 
•vessels.  It  was  to  be  supposed  that  our.privateert 
would  be  cruising  about  the  ports  of  the  enemy  in  ou* 
neighbourhood,  and  would  be  likely  to  recapture  Amer- 
ican property- recently  captufed  and  recently  condemn- 
ed. The  employment  of  our  men  of  war,  it  might 
have  been  contemplated, .  would  be  more  distant  and 
difficult.  Why  should  the  condemnation  have  any  ef- 
fect as  to  the  right  of  restitution,  when  the  pioperty 
is  recaptured  from  the  hands  of  an  enemy?  The  law* 
as  to  restitution  on  salvage,  would  have  no  operation, 
if  the  property  aftet  condemnation  *  came  to  the  hands 
of  a  citizen  or  a  neutral,  because  then  there  could  be 
-no  recapture.  Tp  let  the  title  to  restitution  depend  on 
the  condemnation,  is  to  let  the  right  of  the  citizen  de- 
pend on  theacttof  the  enemy. 

Mr.  Justice  Story  delivered  the  opinion  of  the 
jcomt.  This  is  the  case  of  an  American  ship,  captur-  '  **** 
«d  by  the  enemy  during  the  late  war,  and  after  con- 
demnation and  sale  to  an  enemy  merchant,  recaptured 
by  the  American  private  armed  ship  Surprise.  And 
the  question  is,  whether,  under  these  circumstances, 
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the  ship  is  to  be  restored  on  salvage    to   the  former 

American  owner,  or  condemned  as  good  prize  of  war. 

If  the  case  were  to  stand  on    the    general  salvage  act 

of  1800,  in  cases  of  recapture,  (act  of  3d  of  March,  1800, 

ch.  14.)  it  is   perfectly  clear   that  the  claimants  are 

barred  of  all  right ;  for  that  act  expressly  excepts  fiCtn 

its  operation,  all  cases  where   the   property  has  been 

Bthe^||e|ml condemned  by  competent  authority.     The  same  result 

maritime  law,  would*  flow  from  the  principles  of  the  law  nations.     It 

ecodemn&Uon 

completely ez- is  admitted,  on  all  sides,  by  public  jurists,  that  in  cases 

tid?rf  the  for-  °'  capture  a  firm  possession  changes  the  title  to  the 
property ;  and  although  there  has  been  in  former  times 
much  vexed  discussion  as  to  the  time  at  which  this  change 
of  property  takes  place,  whether  on  the  capture  orjon 
the  ptrnoctati<my  or  on  the  carrying  infra  prasidia,  of 
the  prize  ;  it  is  universally  allowed,  that  at  all  events 
a  sentence  of  condemnation  completely  extinguishes 
the  title  of  the  original  proprietor,  and  transfers  a  right- 
ful title  to  the  captors  or  their  sovereign.  It  would 
follow,  of  course,  that  property  recaptured  from  an  en- 
emy after  condemnation  would,  by  the  law  of  nations, 
be  lawful  prize  of  war,  in  whomsoever  the  antecedent 
title  might  have  vested. 

It  is  supposed,  however,  that  the  provisions  of  the 
salvage  act  of  .1800,  ch.  14,  are  materially  changed,  in 
cases  of  captures  by  private  armed  ships,  by  the  fifth 
section  of  the  prize  act  of  the  26th  of  June,  1812,  ch. 
107.  That  section  declares,  "that  all  vessels,  goods, 
and  effects,  the  property  of  any  citizen  of  the  United 
States,  or  of  persons  resident  within  and  under  the  pro- 
tection of  the  United  States,  or  of  persons  permanently 
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resident  within,  and  under  the.  protection  of  any  foreign       !•!•• 
prince,  government,  or  state,  in  amity  with  the  United   The  Star. 
States,  which  shall  have  been  captured  by  the  enemy 
and  which  shall  be  recaptured  by  vessels  commissioned 
as  aforesaid,  shall  be.  restored  to  the  lawful  owners  up- 
on payment  by  them  respectively  of  a  just  and  reason- 
able sal  vagey  to   be  determined  by  the   mutual  agree- 
ment of  the  parties  concerned,  or  by  the  decree  of  any 
court  of  competent  jurisdiction,  according  to  the  nature 
of  each  case,  Agreeably  to  the  provisions  heretofore  estab- 
lished by  law"    The  argument  is,  that  as  the  section  di- 
rects all  vessels,  goods,  and  effects  of  citizens  and  neu- 
trals recaptured  from  tbe  enemy  to  be  restored,  without 
any  reference  to  the  fact,  whether  they  bad  been  pre- 
viously condemned,  or  not,  it  so   far  qualifies  and  re- 
peals the  salvage  act  of  1800 ;  and  that    consistently 
with  this   construction,    the   words  "agreeably  to  the 
provisions  heretofore  established  by   law,"  may  and 
ought  to  be  referred  to  the  rate  of  salvage  fixed  by  the 
act  of  1800,  and  not  to  the  provisions  of  that  act  gen- 
erally.    In  su  pport  of  this  argument,  it  has  been  urg- 
ed,  that  upon  any  other  construction  the  whole  section 
becomes  completely  inoperative,  as  every  case  is  embrac- 
ed in  the  previous  law.     That  congress  may  well  be 
presumed  to  have  intended  to  make  a  descrimination 
between  cases  of  recapture  by  public  and  private  ships 
of  war,  unfavourable  to  the  latter;    and  that  congress 
may  have  had  in  view  a  conformity  to  the  British  prize 
code,  which  since  the  passing  of   the  act  of  1800  had 
been'  changed  in  the  manner  now  contended  for  by  the 
claimant. 
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1818.  The  argument  asserted  from  the  British  prize  code- 

The  Stir.  ccrt*inly,  cannot  be. suported  upon  the  notion  of  any 
supposed  recent  change  in  the  law  relative  to  recaps 
Mirage  acutares-  So  early  as  the  reign  of  George  II.  the  ju$ 
25EJJ^^lwtf*mtnu  was>  by  statute*  reserved  to  British  sub- 
jJ^JJJJJjg^jects  upon  all  recaptures  of  their  vessels  and  foods,  by 
only,  vitnkf  British  ships,  even  though  a  previous  condemnation 
tionv  nnlen  tad  passed  upon  them,  with  the  exception  of  cases 
a&^Iwww  ^herc  8ucl1  veMek>  *ft*r  capture,   had  been  set  forth 

SLrfw"  *• 8hips  ef  w*r#   The  *tat»te  of  43  Geo-  h1- ch- 160> 

Sv  39.  has  no  farther  altered  the  previous,  laws,  than 
to  fix  the  salvage  at  uniform  stipulated  rates,  instead  of 
leaving  it  to  depend  upon  the  length  of  time  the  recap, 
tured  ship  was  in  the  hands  of  the  enemy.  And  the 
terms  of  this  statute,  are  very  different  from  the  lan<- 
guage  ef  the  fifth  secton  of  our  prize  act  of  1812,  and 
expressly  exclude  from  its  operation  and  benefits  all 
neutral  property. 

In  respect. to  the  legislative  intention,,  it  is  extreme- 
ly difficult  to  draw  any  conclusion  unfavourable  to  pri- 
vate armed  ships  from  the  language  or  policy  of  the 
prize  act,,  or  any  subsequent  act  of  congress  passed- 
during  the  war.  The  bounties  held  out  to  these  ves* 
sels,  not  only  by  the  prize  act,  but  by  other  auxiliary 
acts,  manifest  a  strong  solicitude  in  the  government 
to  encourage  this  species  of  focce.  But  we  are  not 
at  liberty  to  entertain  any  discussions  in  relation  to 
the  policy  of  the  government,  except  so  far  as  that 
policy  is  brought  judicially  to  our  notice  in  the  posi- 
tive enactments,  and  declared  Will  of  the  legislature. 
We  must  interpret,  therefore,  this  clause  of  the  prize 
act  by  the  general  rules  of  construction  applicable  to 
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mil  statutes;  and  in  this  view  we  are  of  opinion  that      1818. 
the  doctrine  Contended  for  by  the  claimant  ought  not  mjpo^l 
to  prevail. 

In  tne  first  place,  the  section  in  question  contains ^^[^JST 
no  repealing  clause  of  any  of  the  provisions  of  the  Jj^JlA1  °* 
salvage  act  of  1800,  and  therefore  the  whole  law's  on  i8iaf  ch.  107! 
this  subject  are  to  be  construed  together,  and  unless  so  any  of  Uieffco- 
faras  there  is  any  repugnancy  between  them,  are  to ^SJJL^Jof 
be  considered  as  in  full  force.     That  the  section  isMMMtMjqo 

ch.  14,  bat  is 
free  from  all  doubt  in  its  language  need  not.be  assert-  merely  offirma 

ed;  but  that  every  portion  of  it  may  by  fair  rules  of  ©jXting  law. 
interpretation,  be  deemed  merely  affirmative  of  the  * 
existing  law,  is  with  great  confidence  maintained. 
There  is  no  repugnancy  which  requires  or  even  af- 
fords a  presumption  of  legislative  intent  to  repeal  any 
portion  of  the  salvage  act.  It  is  true  that  the  sec- 
tion declares  that  all  vessels,  goods,  and  effects  recap* 
tured  shall  be  restored;  but  to  whom  are  they  to  be  re- 
stored? Certainly,  by  the  very  terms  of  the  act,  to  the 
"lawful  owners,"  which  to  prevent  the  most  injurious, 
and  we  had  almost  said  absurd,  consequences,  must 
mean  the  "lawful  owners"  at  the  time  of  the  recapture. 
But  the  lawful  owners  of  the  recaptured  property, 
which  has  been,  already,  lawfully  condemned,  is  not 
the  original  proprietor,  but  the  person  who  has  suc- 
ceeded to  that  title  under  the  decree  of  condemnation. 
Suppose  the  property  at  the  time  of  the  capture  had  be- 
longed to  one  netitral,  and  after  condemnation  had 
been  sold  to  another  neutral,  and  then  captured  and 
recaptured  by  the  enemy,  can  there  be  a  doubt  that  the 
latter  is,  to  all  intents  and  purposes,  the  true  and  law- 
ful owner,  and  that  he  may  assert  his  title  against  the 
Vol.  III.  13 
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1818.  first  proprietor?  Besides,  recapture  by  force  of  the 
term  would  seem  most  properly  applied  to  cases  .where 
an  inchoate  title  only  was  vested  by  capture.  Can  it 
be  said  in  strict  propriety  of  language,  that  property 
captured  fropa  an  enemy  which  at  the  time  is  the  lawfal 
property  of  an  enemy  purchaser,  is  recaptured  from 
his  hands?  The  recapture  is  always  supposed  to  be  from 
persons  who  have,  by  operation  of  law,  succeeded 
to  the.  title  acquired  under  a  decree  of  condemna- 
tion. 

The  section,  however,  does  not  stop  here;  nor  is  it  ne- 
cessary to  rest  its  construction*  upon  the  impott  of  a  few 
detached  ternxs.  It  proceeds  to  declare  that  the  recap-* 
tured  property  shall  be  restored  to  the  lawful  owners 
upon  payment  of  a  reasonable  salvage,  "according  to  tl*e 
nature  of  each  case,  agreeably  to  the  provisions  here* 
tofore  established  by  law."  Here  is  a  direct  and  pal- 
pable reference  to  the  salvage  act,  not  for  the  purpose 
of  repeal,  but  for  the  purpose  of  recognizing  it  as  in  full 
force  in  respect  to  all  cases  of  recapture.  It  is  argued 
that  the  reference  is  confined  to  the  mere  rates  of  sal* 
vage  established  by  that  act.  Let  us  see  whether,  con- 
sistently with  any  supposed  legislative  intention,  or 
any  reasonable  principle,  such  a  construction  can  be 
sustained. 

In  the  first  place  it  would  maker  &  discrimination  be* 
tween  recaptures  of  property  belonging  to  the  United 
States,  and  property  belonging  to  neutrals  and  citizens, 
wholly  unaccountable  upon  any  principles  of  national 
policy.  In  case  of  a  previous  condemnation  the  prop- 
erty, if  belonging  to  citizens  or  neutrals,  would  be  res* 
tored  on  salvage;  if  belonging  to  the  United  States, 
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It  would  be  wholly  condemned  as  good  prize  of  war.  1BI8. 
in  the  next  place,  tfie  property  of  neutrals  and  citizens,  m^^ 
if  recaptured  by  public  ships,  would  be  good  prize; 
but  if  recaptured  by  private  armed  ships,  would  be  re- 
stored on  salvage.  Yet  in  respect  to  neutrals  or  citi- 
zens, if  the  intention  was  to  cpnfer  a  benefit  on  them, 
the  reason  would  seem  equally  to  apply  to  both  cases, 
and  if  there  was  a  policy  in  discouraging  captures  by 
privateers,  and  encouraging  captures  by  public  ships, 
it  is  strange  that  the  legislature  should  not,  in  relation 
to  captures  not  within  the  purview  of  this  clause,  have 
made  a  similar  discrimination.  The  reason  would  be 
the  same,  and  yet  in  those  cases  the  salvage  act  uni- 
formly gives  a  higher  Tate  of  salvage  to  private  armed 
ships  than  to  public  ships;  and  the  prize  acts  superadd 
an  exclusive  bounty  on  prisoners  of  war  captured  by 
private  arnied  ships,  of  no  inconsiderable  value.  And 
whatever  might  be  the  case  in  relation  to  our  own  citi 
zens,  it  is  somewhat  singular  that  the  legislature  should 
be  paying  bounties  out  of  the  treasury 'to  encourage 
privateers,  when  they,  were  in  favour  of  neutrals,  hav- 
ing no  legal  title,  taking  from  them  a  large  proportion 
of  the  lawful  proceeds  of  prize. 

There  is  yet  another  case  which  affords  a  more  By  our  law, 
striking  illustration  of  the  difficulties  which  eurroundc^«Jdty °ST- 
this  construction.     The  salvage  act  of  1800  declares,  vail»«pon  the 

•  7  re-capture  of 

that  upon  the   recapture  of  neutral  property  the  rule  th*  property  of 
pf  reciprocity  shall  preyail.     If  the  neutral  would  in  restore  on  wST 
the  like  case  restore  on  salvage;  then  the  American  Jtore*;  if'tfaey 
courts  are  to  restore  on  the  same  salvage :.  if  other-  Condemn!  We 
wifce,  then  they  are  to  condemn.      If,'  therefore,  by 
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1818.  the  prize  act  of  1812,  restitution  is  to  be  made  in  all 
*£?£?'  cases  of  recapture  of  neutral  property,  and  yet  in  the 
like .  cases  .the  neutral  sovereign  would  not  restore,  it 
would  follow  that  the,  restitution  would  be.  without  pay- 
ment of  any  salvage,  which-  would  be  repugnant  not  on- 
ly to  the  intent,  but  to  the  words  both  of  the  salvage  act 
and  the  prize  act  in  any  mode  of  interpretation.  In  a 
recent  case  in  this  court,  (The  Adeline,  9  Cranch.  244.) 
condemnation  passed  upon  some  French  property  which, 
during  the  late  war,  had  been  captured  by  the  enemy, 
•  and  recaptured  by  an  American  privateer,  upon  the 
ground  that  the  rule  of  reciprocity  established  by  the 
salvage  act  of  1800,  applied  to  the  case;  and  as  France 
would  deny  restitution,  pur  courts  were  bound  to  apply 
the  same  principle  to  her* 

There  does  not,  therefore,  seem  any  solid  reason  on 
which  to  rest  the  construction  contended  for  bj  the 
claimant.  And  there  are  the  most  -  weighty  reasons, 
founded  upon  public  inconveniency,  upon  national  law, 
and  upon  the  very  terms  of  the  salvage  and  prize  acts, 
for  the  contrary  construction.  .  In  considering  the  sec- 
tion in  question  as  merely  affirmative,  every  difficulty 
vanishes  and  the  symmetry  of  a  system  apparently  built 
tip  with  great  care  and  caution,  as  well  as  in  strict  ac- 
cordance with  the  received  principles  of  public  law,  is 
maintained  and  enforced. 

But  it  has  been  asked  if  the  section  is  merely  af- 
firmative, what  .reason  can  be  assigned  for  its  enact- 
ment? If.no  satisfactory  answer  could  be  assigned, 
it  would  not  impair  the  farce  of  the  preceding  rea- 
soning. .  It  is  very  common  for  the  legislature  to 
make    laws     in    affirmance     both    of    the    common 
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and  statute  law.  This  very  act  gives  the  district  1818. 
courts  cognizance  of  captures,  and  yet  it  was  clearly  ,^g^ 
settled  that  the  courts  already  possessed  the  same 
jurisdiction.  Doubts  may  and  often  do  arise  how 
far  ^provision  already  in  existence  may  be  applied 
to  cases  contemplated  in  new  statutes.  To  obviate 
such  doubts,  whether  real  or  imaginary,  is  certain* 
ly  not  an  irrational  or  unsatisfactory  mode  of  le- 
gislation, and  often  prevents  serious  mischiefs  during 
the  fluctuations  of  professional  opinions,  prior  to  a  le- 
gal adjudication.  It  was  probably  to'  abviate  some 
doubt  of  this  sort  that  the  clause  in  question  was  in- 
serted in  the  act.  Nor  is  ii  difficult  to  perceive  some 
room  for  subtle  doubt  from  the  generality  of  the  pre- 
ceding (s.  4)  section.  That  section  declares  that  "  all 
capture*  and  prizes  of  vessels  and  property  shall  be 
forfeited,91  and  accrue  to  the  owners,  officers,  and 
crew  of  the  capturing  private  armed  ship ;  and  from 
the  generality  of  this  language  it  might  possible  (we 
tlo  not  say  upon  any  sound  interpretation)  have  been 
doubted  whether  the  words  "  all  captures'9  might  not 
be  held  to  comprehend  captures  of  neutral  property, 
which  had  not  yet  been  condemned.  At  all  events 
upon  every  view  of  this  case  the  court  are  of  opinion 
that  the  property  having  been  previously  condemned 
and  the  title  passed  to  the  enemy,  and,  consistently  with 
the  salvage  and  prize  acts,  must  be  decreed  to  be  good 
prize  of  war. 

Decree  affirmed,  with  costs.* 

a  Vide  ante,  Vol.  II.  Ap-  liana  Scott  calls  it,  amicable  re- 

pendix,  note  I.  pp.40 — 49.  As  taliation,)  is  the  rule  to  be  ap- 

by  the  salvage  act  of  the  3d  of  plied  to  cases  of  recaptures  Oj 

March,  1800,  ch.  168.  the  rule  the  property  of  friendly  na. 

of  reciprocity,  (or,  as  Sir  Wil-  tions,  it  may  be  useful  to  state 
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The  Star, 


the  provision*  contained  in  the 
different  maritime  codes  on  this 
subject,  or  which  have  been 
.substituted  in  their  place  by 
treaty. 

The  present  British  law  of 
sal  rage  is  established  by  the 
act  of  the  43d  Geo.III.ch.  1 60. 
the  39th  section  of  which  pro- 
vides that,  "If  any  ship,, or 
vessel,  taken  as  prize,  or  any 
goods  therein,  shall  appear,  In 
the  court  of  admiralty,  to  have 
belonged  to  any  of  his  majes- 
ty's subjects,  which  were  be- 
fore .taken  by  any  of  his  ma- 
jesty's enemy's  and  at  any 
time  afterwards  re-taken  by 
any  of  bis  majesty's  ships,  or 
any  privateer,  or  other  ship, 
or  'vessel,  under  his  majesty's 
protection;  such  ships,  vessels, 
arid  goods,  shall,  in  all  cases, 
(save  aa  hereafter  excepted,) 
be  adjudged  to  be  restored, 
and  shall  be  accordingly  .re- 
stored, to  such  former  owner, 
or  owners,  he  or  they  paying 
for  salvage,  If  re-taken  by  any. 
of  his  majesty's  ships,  ono 
eighth  part  of  the  true  value 
thereof,  to  the  flag  officers, 
captains,  &c.  to  be  divided, 
&c.  And  if  retaken  by  any 
privateer,  or.  other  ship,  or 
vessel;  one  'sixth  part  of  the 
true  value  of  such  ships  and 
goods  to  be  paid  to  the  owners, 


officers,and  seamen  of  suchpri. 
vateer,  or  other  vessel,  with- 
out any  deduction.  And  if  re- 
taken by  the  joint  operation  of 
one  or  more  "of  his  majesty's 
ships,  and  one  or  more  private 
ships  of  war,  the  judge  of  the 
court  of  admiralty,  or  other 
court  having  cognizance  there- 
of, shall  order  such  salvage, 
and  in  such  proportions,  to  be 
paid  to  the  captors  by  the 
owners,  as  he  shall,  under  the 
circumstances  of  the  case, 
deem  fit  and  reasonable.  But, 
if  such*  recaptured  ship,  or 
vessel,  shall  appear  to  have 
been  set  P  th  by.  the  enemy 
as  a  ship  or  vessel  of  war, 
the  said  ship  of  vessel  shall 
not  be  restored  to  the  former 
owners;  but  shall,  in  all  cases, 
whether  re-taken  by  any  of 
bis  majesty's  ships,  or  by  any 
privateer,  be  adjudged  lawful 
prize,  for  the.  benefit  of  the 
captois. 

This  rule,  with  respect  to 
the  property  of  B  ritish  sub* 
jects,  is  applied  to  recaptures 
of  the  property  of  nations  in 
amity  with  Great  Britain,  until 
it  appears  that  they  act  to- 
wards British  property  on  a 
less  liberal  principle;  in  such 
case  it  adopts  their  rule,  and 
restores,  at  the  same  rate  of 
salvage,  or  condemns,  under 
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the  same  circumstances  in  four  hours  have  elapsed,  she 
which  their  own  law  and  prac-  is  restored  tp  the  owner*  with 
tice  restores  or  condemns,  the  cargd,  upon  the  payment 
The  Santa  Cruz,  1  Rob.  5. 63.  of  one  third  the  value  for  eal- 
By  the  most  recant  French  vage,  in.  case  of  recapture  by 
law,  if 'a  French  vessel  be  re*  a  privateer,  afcd  one  thirtieth 
taken  from  the  enemy,  after  in  case  of  a  recapture  by  a 
being  in  his  hands  more  than  public  ship.  But  in  case  of  re- 
twenty-four  hours,  if  recap-  capture  by  a  public  ship,  after 
lured  by  a  privateer,  she  is  twenty-four  hours  possession, 
good  prize  to  the  re-captor ;  she  is  restored  on  a  salvage  of 
but  if  re-taken  before  twenty-  one  tenth.  1. 

1.  u  Si  aocun  nayiro  do  nos  eujete  pris  par  nos'ennemia,  a  ete  antra. 
leur  maina  jusques  a  vingt-quatre  beures,  et  apree,  qu*il  aoit  recoua  at 
repria  par  aucune  de  nos  nayires  de  guerre  oa  autree  de  nos  eujete,  la 
prise  aera  declarco  bonne :  roaia  ai  ladito  reprise  eat  faite  auparavant  lee 
vingt-quatre  heuree,  il  aera  reetitue  avec  tout  ce  qui  etoit  dedans,  at  an 
aura  toutofoia  le  nayire  da  guerre  qui  l*aura  recoua  at  repria,  le  tiers.'' 
Ordonnanee  <T Henri  If  I.  en  Mars.  1584.  art.  61.  uSi  aucon  name  de  noa 
aujeta  eat  repria  eur.  nos  ennerois,  apre*  qu'il  aura  demeure  entre  leur 
maina  pendant  vingt-quatro  houres,  il  aera  restitue  au  proprieteJre,  ayec 
toutce  qui  etoit  dedans  a  la  roaerve  du  tiara  qui  aera  donne  au  nayire  qui 
aura  fait  la  recousso."    Ordannanee  de  1 88 1 ,  Lro.  3  til.  9.  dts  Prises,  srf* 
8 .    **  Lea  regloraens  concarnant  la  recoueee  eontin ueront  d'etre  obaarvea 
auivant  leur  forme  et  toneur ;  en  c*  isoquence,  lorsque  lea  navirea  de  see 
aujota  auront  etc  repria  par  lea  con  iiree  armes  en  course  contre  lea  en: 
nemia  do  l'ctat,aprcs  avoir  ete  vingt-quaire  heureaen  leur  maina,  ila  leur 
appartiendront  en  totalile;  mais  dans  le  caa  ou  la  reprise  aura  ete  faite 
avant  lea  yingt-quatre  heures,  le  droit  de  recousse  ne  aera  que  du  tier 
de  la  valour  du  navtre  recoua  et  da  aa  cargaisoa.    En  so  qui  eoneerne 
lea  reprises  faitca  par  lea  yaisseauz,  fregatea  oa  outree  batimenerde  aa 
inajeate,  le  tiers  aera  adjuge  a  sonfprofil  pour  droit  de  recousee,  ai  alio  eat 
faite  dana  lea  yin^t-quatre  heures ;  et  aprea  ledit  delai,  la  reprise  aera 
adjugoe  en  totalite  a  aa  majesto,  sans  que  lea  etata-raajora  des  dita  vais- 
aeauz  et  fregates  puissont  y  rien  prelondre  ,  se  reseryant  sa  majeeted'ao- 
eorder  auz  equipages,  une  gratification  proportionee  a  la  voleur  du  bar 
timent  et  de  s'a  cargaison,  d'apree  les  connoisementa  et  facturee,  comma 
auasi  de  donner  auz  etata  roajdrs  das  vaiaaeauz  qui  auront  faitee  lee  re. 
priees,  et  qui  auroidnt  eu  aoin  do  ae  diatinguer  par  dea  actions  de  yaleur 
tellea  graeea  ou  recompenses  que  aa  majeateayiaera  boa  eire,  auiyantlee 
oirconstances."    Ordonnanet  de  15  Juin,  1,779.     u  Loraaue  lea  batimena 
Francaia  auront  ete  repria  par  lea  vaisaeauz  de  )arepubltque,apreeavoir 
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Although  the  letter  of  the  the  2  Praireal,    11th    year, 

ordinances  previous  to  the  re-  art  54.  this  relaxation  of  the 

volution,    condemns  as  good  rule  as  io  capture$  by  public 

prize,    French   property    re*  t&tpt,  is  extended  to  allies  gp 

captured  after  being  twenty-  mratty$  so  as  to  grant  them  res- 


four  hours  in  possession  of  the 
enemy,  whether  the  same  be 
retaken  by  public,  or  private 
armed  vessels;  yet  it  seems*  to 
have  been  the  constant  prac- 
tice in  France  to  restore  such 


titution  after  twenty-four  hours 
possession  oy  the  enemy  upon 
the  payment  of  a  salvage  of  one 
tenth;  but  restitutitm  on  re- 
captures by  public  -hips  has 
always  been  made  to  the  sub- 


,  property  when  recaptured  by    jects  of  Spain  an  account  of 


he  king's  ships.  VaHn  tier 
rOrd.  Liv.  3.  tii.  9.  Dt*  Pri- 
nt, art.  3.  TraiU  des  Prists, 
ck.  fi.  stcU  1,  n.  8.  t.  88.  Pe- 
ttier. Dt  Propriete.  n.  97. 
Emerigon}Dts  Assurances  torn. 
1.  p.  497.  The  reservation 
contained  in  the  above  ordi- 


the  intimate  relation  subsisting 
between  the  two  powers, 
whilst  it  is  refused  even  to  them 
in  recaptures  by  privateers, 
jfcnmi,  Pari  2.  eh.  4.  t. 11. 
BonnemanVt  Translation  of 
De  Habreu,  torn.  2.  p.  83.  84. 
The  French  law,  also,  re- 


nance  of  1779,  made  the  sal-    stores  upon  payment  of  sal" 
vage    discretionary    in  every    vage,  even  after  twenjy*  four 


ease,  it  being  regulated. by  the 
king  in  council  according  to 
the  particular  circumstances. 
Emerigon.  lb. 

Franee  applies  her  own  rule 
to  recaptures  of  the  property 
of  friendly  nations.  Pothitr% 
Dt  proprietor  n.  100.  Emeri- 
gon, Dtt  assurances^  lorn.  1 .  p9 
499.     By  the  Reglement  of 


hours  possession  by  the  enemy 
in  cases  where  the  enemy  leave 
the  prize  a  derelict,  or  it  re- 
verts to  the  original  proprietor 
in  consequence  of  the  perils 
of  the  seas,  without  a  military 
recapture.  Ordonnanet  dt 
1681,  Itv.  3.  tii.  9.  Dtt  Prists, 
art.  9,  Vide  ante,  vol.  II. 
Appen.  p.  47. 


*te  34heure*  an  pouvoir  de  rennemi,  let  batineneet  lew  cargaiaon*  ap- 
partiendront  en  totalite  aox  equipage*  preneurs;  maia  dan*  lo  caa  oa  la 
reprise  aura  eta  fait*  avaot  lea  vingt-qnatre  hear**,  le  droit  da  reeooaae 
Be  aera que  da  tiered* la  vaJeor  du  navire  repria  at  de  am cajgaisoa." 
Xai >e"Oete»r«,  1793.  By  the  reglement  of  the  2d  of  Praireal,  year  If. 
art.  M.  the  rate  of  salvage  on  recapture*  by  piiotic  Ships,  before  twenty 
fear  hcvra  p  amnion,  was  fixed  at  one  thirtieth. 
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Spain  formerly  adopted  the 
law  of  France,  having]  taken 
its  prize  code  from  that  coun- 
try, with  which  it  had  been  so 
Joag  connected  by  the  closest 
ties ;  and  in  the  case  of  the 
San  Iago,  (  mentioned  in  the 
Santa  Cruz,  1  Bob.  60,)  it  was 
applied  by  the  lords  of  appeal 
upon  the  principles  of  reci- 
procity as  the  rule  in  British 
recapturesof  Spanish  property. 
But  by  the  Spanish  prize  ordi- 
nance of  the  20th  of  June, 
1801 ,  art.  38,  it  was  modified 
as  to  the  property  of  friends, 
it  being  provided  that  when  it 
appears  that  recaptured  ships 
of  friends  are  not  laden  for 
enemy's  account;  they  shall  be 
restored,  if  recaptured  by  pub- 
lic vessels,  for  one  eighth,  if 
by  privateers,  for  one  sixth 
salvage ;  provided,  that  the 
nation  to  whom  such  property 
belongs,  has  adopted,  or  agrees 
to  adopt,  a  similar  conduct 
towards  Spain.  The  ancient 
rule  is  preserved  as  to  recap- 
tares  of  Spanish  property :  it 
being  restored  without  salvage 
if  recaptured  by  a  king's  ship, 
before  or  after  twenty-four 
boors  possession  ;  and  if  re- 
captured by  a  privateer  within 
the  twenty-four  hours,"  upon 
payment  of  one]  half  for  sal- 
vage;  if  recaptured  after  that 

Vol.  III. 


time  it  is  condemned  to  the 
receptors.  The  Spanish  law 
has  the  same  provisions  with 
the  French  in  cases  of  captur- 
ed property  becoming  derelict 
or  reverting  to  the  possession 
of  the  former  owners  by  civil 
salvage. 

Portugal  had  adopted  the 
French  and  Spanish  law  in 
her  ordinances  1704;  and  of 
December,  1796.  But,  in 
May,  1797,  after  the  Santa 
Cruz  was  taken,  and. before 
the  judgment  in  that  case, 
Portugal  revoked  her  former 
rule  that  twenty-four  hours 
possession  devested  the  prop- 
erty, and  .'allowed  restitution, 
on  salvage  of  pne-eightli,  if  the 
recapture  was  by  a  onblic  ship 
and  one-fifth  if  by  a  priva- 
teer, In  the  Santa  Cruz  and 
its  fellow  cases,  Sir^W,  Scott 
distinguished  between  recap- 
tures made  before  and  since 
the  ordinance  of  May,  1 797  . 
condemning  the  former  where 
the  property  had  been  twenty" 
four  hours  in  the  enemy's  pos- 
session, and  "estoriiig  the  laC 
ter  upon  payment  of  the  ami- 
vage  fixed  by  the  Portuguese 
ordinances. 

The  ancient  law  of  Holland 
regulated  restitution  on  sal- 
vage at  different  rates,  accord, 
ing  to  the  length  of  time  the 
14 
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The  Star. 
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property  had  been  in  the  ene- 
my's possession.     Bynk,  C.  J. 
Pub.  I.  1.    ch.5.     But  as  be- 
tween the  United  States  and 
the  Netherlands,  this  matter  is 
regufated  by  the  convention  of 
1782.  the  first  article  of  which 
provides,  that  recaptured  ves- 
sels of  either  nation,  not  hav- 
ing been  twenty-four  hours  in 
possession  of  the  enemy  of  ei- 
ther, shall  be  restored  on  pay- 
ment of  one-third  salvage,  if 
re-captured  by  a    privateer. 
By  the  2d  article,  if  the  vessel 
has  been  twenty-four  hours  in 
possession  of  the  enemy,  and 
is  recaptured  by  a  privateer, 
she  shall  be  condemned  to  the 
r£-captors.     By  the  3d  article 
if  the  recapture  is  made  by  a 
public  ship,  the  property  is  to 
be  restored  on  payment  of  a 
thirtieth  part  for  salvage,  in 
case  it  has  been  twenty-four 
hours  in  possession  of  the  ene- 
my ;  if  longer,  a  tenth  part. 

The  treaties,  between  the 
United  States  and  Prussia  of 
1785,  and  1799,  by  which  re- 
captures from  a  common  ene- 
my were  regulated,  have  both 
expired. 

The  ancient  law  of  Denmark 
condemned  after  twenty-four 
hours  possession  by  the  ene- 
my, and  restored,  if  the  prop- 
erty had  been  a  less  time  in 
his  possession,  upon  payment 


of  a  moiety  for  salvage.  Bat 
the  ordinance  of  the  28th  of 
March,  1810,  restored  Danish 
or  allied  property  without  re- 
gard to  the  length  of  time  it 
might  have  been  in  the  ene- 
my's possession,  upon  payment 
of  one-third  for    salvage. 

By  the  ancient  Swedish  or- 
dinances, and  that  of  July, 
1788,  it  is  provided,  that  the 
rates  of  stlvage  on  Swedish 
property  shall  be  one  half  of 
the  value,  without  regard  to 
the  length  of  time  the  proper-  ' 
ty  may  have  been  in  the  ene- 
my's possession.    The  treaty 
between  the  United  States  and 
Sweden  of  1783,  which  has 
expired,  contained  precisely 
the  same  stipulations  en  this 
subject  as  that  with  the  Neth- 
erlands. 

Although  our  salvage  act 
may  not,  perhaps,  extend  to 
cases  of  recapture  a  from  pi* 
rates,  yet  there  can  be  little 
doubt  that  the  benefit  of  the 
same  equitable  rule  of  recipro- 
city which  is  recognized  by  the 
statute ,  and  is  also  a  principle 
of  public  law,  would  be  impar- 
ted to  such  case*.  Thus  Va- 
lin  is  of  the  opinion  that  the 
property  of  friendly  nations, 
retaken  from  piratesby  French 
captors,  ought  not  to  be  re- 
stored to  them  upon  payment 
of  salvage!  if  the  law  of  their 
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own  country  gives  it  wholly  to 
the  retaken,  otherwise  there 
would  be  a  defect  of  recipro- 
city, which  would  offend 
against  that  impartial  justice 
which'  is  due  from  one  state  to 
another.l 

As  a  capture  by  pirates  can* 
"  Dot  devest  the  title  of  the  ori- 
ginal owner  by  any  length  of 
possession,  however  great,  it  is 
obvious  that  the  former  propri- 
etor is  entitled  to  restitution 
in  case  of  recapture  from  them 
by  friendly  powers,  upon  the 
payment  of  a  reasonable  sal- 
vage/ But  certain  nations 
have  established  a  different 
rule,  at  least,  as  respects  the 
property  of  their' own  subjects 
and  give  the  whole  property 
recaptured  from  pirates  to  the 
re-takers.  Such  was,  oris, 
the  usage  of  Holland,  Spain, 
and  some  of  the  Italian  States* 
Qrotiusy  Dt  J.  B.  at.  P.  X.  3. 
e*.  9.  s.  17.  De  Hobreu,  Part 
t,  eh.  6. 


But  Grotius  is  of  the  opin- 
ion that  such  a  municipal  re- 
gulation cannot  prevent  fo- 
reigners from  reclaiming  their 
property,  upon  payment  of  a 
reasonable  salvage,  because  by 
the  universal  law  of  nations 
the  property  of  the  original 
owner  is  not  devested  on  a 
capture  by  pirates.  76. 

And  by  the  9th  article  of  the 
treaty  of  1795,  between  the 
United  States  and  Spain,  the 
latter  has  dispensed  with  her 
peculiar  law  in*  this  respect, 
both  parties  having  stipulated 
to  restore  the  property  of  ei- 
ther nation  recaptured  from 
pirates. 

In  case  of  recapture  from  pi- 
rates, the  French  law  restores 
the  property  of  subjects  and 
alUe$f  (in  which  last  term,  neu- 
trals are  included,)  on  pay- 
ment of  one-third  for  salvage** 

A  capture  by  a  cruizer  Of 
the  Barbary  powers  is  not  a 
piratical  seizure,   which  will 


1818. 
The  Star. 


1.  MMe  feroit  pernor,  que  las  allies  qui  aaz  termei  de  notre  article* 
out  droit  de  reclamer  leur  effete  reprie  rar  dee  pirates  par  dee  Franooie 
no  doivents'enteadre  quedeceuxqui  suivant  la  meme  jurisprudence 
qae  sous;  autrement,  H  n'y  aaroit  pa  de  reciprocity:  ce  qui  bloneroit, 
regaJite  dejujtice,  que  lee  etats  so  doivent  les  uns  aux  autree.  Sur 
rOrd.  L.  $  tit.  9  art.  10.     Trait's  des  Prises;  eh.  6  *.  2  n.  8. 

4,  uLes  nayiree  at  effete  di  noi  eujete  ou  allies  reprii  sur  lea  pirates 

•treelaimes  dans  Tan  et  jour  de  la  Declaration  qui  en  aura  etc  faite  en 

l'Amirante,  ieront  rondos  aux   proprietaires,  en  payant    lo  tiers  de  la 

.  valour  du  tb  isseau,  et  des  merchandises  pour  fraie  'de  recoosse.    Ore?. 

de  1681.  L.  3  Hi  9.  Dts  Prises  art.  10. 
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bare  the  effect  of  invalidating 
the  conversion  of  property  un- 
der it.     Tbey  were  formerly 
considered  as  pirates,  but  have 
since  acquired4the  rights  ofle- 
gation  and   of  war  in   form, 
Consequently,  recaptures  from 
them  are  to  be  judged  by  the 
same  rule   as  those  from,  any 
other  public    enemies.    The 
Helena,  4  Rob.  3.  Sir  L.  Jen- 
kin's  works,    Vol.  I/.  p,79I. 
Bynk.  Q.  J.  Pub.  L.  1  cA.  17. 
Emcrigoh,    Des    Assurance* 
torn.  |.  p.  526.  1   But  the  law 
of  nations,  as  received  among 
the  nations  of  Europe  and  the 
countriescolonized  by  (hem, 
<orthat  part  of  the  human  race 
denominated   Christendom,  is 
not.  to  be  applied  to  them,  to 
the^Turkrand  other  Mohamme- 
dan people,  with  tbe^same  rig- 
our, and  in  all  the  details  with 
which  it  is  administered  among 
that  class  of  nation*  to  which 
it  is    peculiarly    applicable. 
The  Helena,  4  Rob.  3.    The 
Kinders  Kinder,  2  Rob.  88. 
TheHurtage  Hane,  3  Rob. 


324.    The  Madonna  del 
so.  4  Rob.  999.  Ward's  His- 
tory of  the  Lots  of  Nations. 
The  same  formalities  in  pro- 
ceeding to  condemn  captured 
property,  are  not  required  m 
order  to  devest  the  title  of  the 
original  owner.  It  is  sufficient, 
if  the  confiscation  takes  place 
in  their  way,  and  according  to 
the  established  custom  of  that 
part  of  the  world     The  Hel 
ena,  4  Rob.  3.     But  they  are 
held  to  be  bound  to  an  observ- 
ance of  the  law  of  blockade 
that  being  one  of  the  most  un- 
iversal and  simple  operation* 
of  war  ;  and  if  a  European  ar- 
my or  fleet    is  blockading  a 
town  or  port,  they  are  not  at. 
liberty  to  trade  with  it.     The 
Hurtegc  Hane,  3  Rob.  324. 
And  though,  jn    prize  causes, 
an  indulgence  is  granted  to  the 
subjects  of  the  Ottoman  em- 
pire, which  is  not  allowed  to 
any  foreigners  of  Christendom 
in  consideration  of  their  pecul- 
iar situation  and  character,  and 
of  their  not  being  professors  of 


1.  Depuif  long-temps,  lea  moan  antique*  ctoient  disparaes  desBorde, 
Africsines.  Lee  Barbaresques  etoien  t  devenus  de  Trail  pirates.  Bugia 
ed  *lgitri>infamifiidi  dicorsari,  dit  le  Tasse;  Jerusalem  delivers*,  chant. 
15,  tU  21.  Mais  au  jourdhui  ils  ne  merite  plus  cetto  qualification,  pracsj 
que  dans  laur  guerre,  ils  se  conferment  a  Vaneitn  droit  du  gent.  Co 
n'est  que  par  repreaaiUes  quelenres  prisonniers  deviennenteatlaves  par- 
mi  nous."    Emenginu  toe.  eit.  Tom.  1  p.  266. 
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exactly  the  same  law  of  na- 
tions with  ourselves;  yet  in 
matters  of  contract  between 
such  persoos,  or  between  them 
and  other  foreigners,  courts  of 
Justice  hare  not  thought  them- 
selves at  liberty  to  act  other- 
wise, than  by  the  general  rules 
applicable  to  all  forensic  busi- 
ness. The  Jerusalem,  2  Gok 
KM  91—201. 

The  case  of  the  rescue  of 
captured  vessels  and  cargoes 
from  the  enemy,  by  the  insur- 
rection of  the  persons  on 
board,  is  not  provided  for  by 
our  salvage  act  or  the  British 
statute.  Nor  is  the  case  of  res- 
.coe  mentioned  in  the  French 


and  other  continental  ordinan- 
ces. Restitution  to  the  origin- 
al owner,  is,  however,,  univers- 
ally decreed  in  such  casesf 
without  regard  to  the  length 
of  time  the  recaptured  proper- 
ty may  have  been  in  the  ene- 
my's possession  ;  and  the  rate 
of  salvage  is  discretionary  and 
dependant  upon  the  Value  of 
the  services  perfb|med.  The 
Two  Friends,  1  Itob.  27  J. 
The  Walker,  Stewart,  106.' 
Valin,  ^VoftV  dei  Prises,  eft. 
6,  s.  1,  n.  18.  BonncmanV$ 
Translation  of of  De  Habreu, 
Mm.  2,  o.  84.  EnurigQVj  Dc$ 
JUsuranct*,  torn.  1,  p.  605., 


(common  law). 
Lanusse'v.  Barker. 


8«,  a  merchant  in  New-York,  wrote  to  L.,<a  merchant  in  tyw-Orleana, 
on  the  9th  of  January,  1806,  mentioning  that%a  ship  belonging  to  T 
&  Son,  of  Portland,  was  ordered  to  Now-Orleans  for  freight,  and  re- 
qneeting  L.  to  procure  a  freight  for  hor,  and  [purchase  and  put  on 
board  of  her  five  hundred  balea  of  cotton  on  the  owners'  account; 
*  for  the  payment  of  all  shipments  on  owners'  account,' thy  bills  on  7*. 
4e  Son,  of  Portland,  or  me,  60  days  sight;  shall  meet  due  honour." 
On  the  13th  of  February,  B.  again  wrote  to  L.  reiterating  the  former 
request,  and  enclosing  a  letter  from  T.  &  Son  to  L.  containing  their 
instructions  to  L.  with  whom" they  afterwards  continued  to  corns* 
j»»d,adding,«<ty4tttstfi  *w  for  their  acoount,  fee  f**ton  they  order 


Barker. 
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1818<  shipped  by  the  Mao,  shall  meet  with  due  honour."    On  the  Uih  ef 

v^-v-^/  July,  1006,  B.  again  wrote  L.  on  the  same  subject,  laying,  "the  ow- 
Lanuflse  ners  with  her  loaded  Jon  their  own  account,  for  the  payment  of  which, 
thy  bills'  on  me  shall  meet  with  due  honour  at  60  day's  eight,*'  L. 
proceeded  to  purchase  and  ship  the  cotton,  and  drew  several  bills 
on  B..  which  were  •  paid.  Ho,  afterwards,  drew  two  bills  on 
T.  k  Son,  payable  in  New-York,  which  Were  protested  *br  non-pay. 
ment,  they  having,  in  the  meantime,  failed;  and  about  two  years  af- 
terwards, drew  bills  on  JJ.  for  the  balance  due,  including  the  two  pro 
tested  bills,  damages,  and  interest. 

Held  that  the  letters  of  the  13th  of  February,  and  24th  of  July,  contain- 
ed no  revocation  of  the  undertaking  in  the  letter  of  the  9th  of  Janua- 
ry j  that  although  the  bills  on  T.  k  Son  were  not  drawn  according  to 
B's  assumption,  this  could  bnly  affect  the  right  of  L.  to  recover  the 
damages  paid  by  him  on  the  return  of  the  bills,  but  that  L.  had  still, 
a  right  to  recover  on  the  original  guaranty  of  the  debt 

It  was  also  hel<)  that  L.  by  making  his  election  to  draw  upon  T.  f  Son, 
in  the  first  instance,  did  not,  thereby,  preclude  himself  from  resorting 
to  B.,  who  *  undertaking  was,  in  effect;  a  promise  to  famish  the 
funds  necessary  to  carry  into  execution  the  adventure.  Also,  held 
that  L.  had  a  right  to  recover  from  B.  the  commissions,  disburse* 
ments,  and  other  charges  of  the  transaction. 

Where  a  general  authority  is  given  to  draw  bills  from  a  certain  place 
oh  account  of  advances  there  made,  the  undertaking  is  to  replace 
the  money  at  that  place.  In  thie  case,  therefore,  the  legal  interest  at 
New  Orleans  was  allowed. 

An  agreement  of  the  parties  entered  on  a  transcript,  stating  the  amount 
of  damages  to  be  adjudged  to/one  of  the  parties  upon  several  alterna- 
tives, (the  verdict  stating  no  alternative,)  not  regarded  by  this  court 
as  a  part  of  the  record  brought  up  by  the  writ  of  error;  but  a  ventre 
dt  novo  awarded  to  have  the  damages  assessed  by  a  jury  in  the  court 
below. 


Error  to  the  circuit  court  for  the  district  of  New- 
York. 

This  was  an  action  of  assumpsit  brought  in  the 
circuit  court  of  #  New-York  by  the  plaintiff  in  error* 
against  the  defendant,  to  recover  the-  amount  of  500 
bales  of  cotton,  shipped  by  the  plaintiff  from  New- 
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Orleans,  on  account  of  John   Taber  fc  Son,  of  Port*      M18* 
land,  in  the  district  of  Maine,  upon  the  alleged  prom" 
iseof  the  defendant  to  pay  for  the  same,  with  the  in* 
cidental  disbursements  and  expenses. 

At  the  trial  a  verdict  was  taken,  and  judgment  ren- 
dered thereon  for  the  defendant,  and  the  cause  wis 
brought  up  to  this  court  by  writ  of  error. 

On  the  19th  of  December,  1805,  the  defendant,  a 
merchant  in  New-York,  wrote  a  letter  to  the  plaintiff,  a 
merchant  ij>  New-Orleans,  containing,'  among  other 
things,  the  following  passage : 

"I  am  loading  the  ship  Mac  for  Jamaica ;  she  bebngt 
to  my friends ;,  John  Taber  %  Son,  Portland,  who  I  ex- 
pect, will  order  her  from  thence  to  N.  Orleans,  to  thy 
address  for  a  freight,  and  in  that  case,  if  thee  makes  any 
shipments  for  my  account  to  the  port  where  she  may  be' 
bound,  give  herthe  preference  of  the  freight"' 

This  .letter  was  received  by  the  plaintiff  on  the  6th 
of  February,  1806. 

On  the  9th  erf  January,  1806,  the  defendant  wrote  to 
the  plaintiff  the  following  letter  : 

(Original  per  Mao.) 

JVeto-  York,  1st  month,  9ft,  1806. 

PAUL    LANDSSE,    ESQ. 

"Esteemed  Friend, 

"This  will  be  handed  you' by  Captain  Robert  Swaine, 
of  the  Portland  ship  Mac,  which  vessel  is  bound  from 
this  to  Jamaica,  and  from  thence  to  New-Orleans  in 
pursuit  of  freight;  she  will  be  to  thy  address;  she  is 
a  good  Ship,  between   three  and    four  years  old,  has 
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18itf.  «n  American  register ;  is  of  an  easy  draft  of  water,  all 
though  rather  large  ;  a  freight  for  Liverpool  will  be 
preferred  ;  if  not  to  be  had,  for  such  other  port  as  thf  e 
thinks  proper,  send  her.  If  no  freight  offers  for  Eu- 
rope, send  her  to  this,  or  some  neighbouring  pott,  with 
all- the  freight  that  can  be  had,,  which  I  have  not  any 
doubt  will  be  sufficient  to  load  her ;  if  thee  can  get 
three-fourths  as  much  for  this  port  as  for  Europe,  I 
should  prefer  it ;  if  not,  i  should  prefer  a  freight  to 
Europe*  Immediately  after  her  arrival,  I  wish  thee  to 
commence  loading  her  on  vomer's  account,  who  wish 
thee  to  ship  five  hundred  bales  on  their  account,  but 
do  not  wish  to  limit  the  quantity,  a  few  bales  more  or 
less  according  as  freight  offers ;  and  for  the  payment  of 
all  shipments  on  owner's  account,  thy  bills  on  them, 
John  Tabec  &  Son,  Portland,  or  me,  at  sixty  days 
sight,  shall  meet  due  honour;  all  shipments  on  own, 
er's  accQunt,  if  the  ship  goes  for  Liverpool,  address  to 
Rathbone,  Hughes,  and  Duncan;  if  for  London,  Thorn 
as  Mullet  and  Co*  ;  if  Bordeaux,  to  John  Lewis  Brown 
&  Co. ;  if  Nantz  or  Cherbourg,  Preble,  Spear  &  Co.  ;  if 
Antwerp,  J.  Ridgway,  Merting  &  Co. ;  if  Amsterdam, 
Daniel  Cromelin  &  Sons.  Captain  Swaine  will  take  a 
sufficiency  of  specie  from  Jamaica  for  ship's  disburse- 
ments;  please  write  me  often,  and  keep  me  advised  of 
the  state  of  your  market,  &c.  Of  thy  shipments  by  the 
Mac  on  owner's  account,  let  as  much  go  on  deck  as. 
can  be  safely  secured,  and  have  her  despatched  from 
your  port  as  soon  as  possible. 

Thy  esteemed  friend, 

JACOB  BARKER." 
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And  on  the  26th  of  -January,   1806,  the  defendant      *B18, 
wrote  the  plaintiff  as  follows : 

''Since  writing  thee -under  date  of  the  9th  instant, 
I  have  engaged  for  the  ship  Mac  the  freight  of  eight 
hundred  bales  qf  cotton  from  New-Orleans  to  Liver- 
pool, agreeably  to  the  enclosed  copy  of  charter  party. 
I  have  therefore,  to  request  thy  exertions  in  dispatching 
her  for  Liverpool,  filling  her  up  either  on  freight,  or 
owner's  account,  and  particularly  fill  her  deck  and 
quarters  on  owner's  account.  Her  owners  wish  largfe 
shipments  of  cotton  made  on  their  account,  which,  if 
bills  can  be  negotiated  on  New-York,  I  haye  informed 
them  thee  would  make ;  I,  however,  am  clearly  of 
opinion,  that  it  will  be  more  for  their  interest  to  have 
her  filled  up  on  freight ;  on  this  subject  I  shall  write 
thee  again  more  fully.  Capt.  Swain .  will  take  with 
him  from  Jamaica,  eight  thousand  Spanish  dollars,  for 
my  private  account,  which  I  wish  invested  in  cotton." 
This  letter,  was  written  on  the  same  sheet  of  paper,  and 
immediately  following  a  duplicate  of  the  'preceding  let- 
ter of  the  9th .  of  January,,  and  was  received  by  the 
plaintiff  on  the  18th  of  March,  when  he' wrote  an  an- 
swer, saying,  "on  my.  part,  nothing  shall  be  wanting  to 
satisfy  the  contracting  parties,  w(ien  the '  ship  arrives, 
and  your  instructions  shall  be  strictly  observed,con- 
forming  myself  to  the  latter  you  gave,  and  in  case  of 
necessity,  I  think,  itwill  be  eaty  to  place  bills." 

On  the  13th  February,  1806,  the  defendant  wrote  to 
the  plaintiff  as  follows:- 

"Enclosed,  I  hand  thee  a    letter  from  the  owners  of 
ship  &4ac,  to  which  I  have  only  to   add,  that  thy  bills 
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1318.  on  me  for  their  account  for  the  cotton  they  order,  ship* 
ped  by  the  Mac,  shall  meet  due  honour.1' 

On  the  29th  of  August,  1806,  the  plaintiff  wrote  the 
defendant : 

UA  few  days  ago  I  was  favoured  with  a  few  lines 
from  Messrs.  John  Taber  &  Son,  importing  that  they 
wrote  to  you,  to  Capt.  Svaine,  *nd  me,  such  directions 
as  yon  might  think  proper*  but  I  have  not  as  yet  been 
favoured  with  any  of  yours.  The  Mac  remains  pre* 
cisely  in  the  same  situation.  4250  dollais  demurrage, 
have  been,  paid  on  her  account,  and  I  only  wait  for  fur- 
ther information  from  you^  to  act,  in  case  demurrage  is 
refused." 

On  the  24th  of  July,  1806,  the  defendant  wrote  the 
plaintiff  as  follows : 

"Relative  to  the  unfortunate  situation  of  the  Mac,  I 
have  to  observe,  that  if  she  remains  at  your  port  idle, 
Fontaine  Maury,  or  his  agent  there,  must  pay  the  de- 
murrage every  day,  or  the  master  must  protest,  and 
end  the  charter;  as  long  as  the  demurrage  is  paid, 
agreeable  to  charter  party,  the  ship  mupt  wait ;  as 
soon  as  that  is  not  done,  the  captain  or  owners'  agent 
can  end  the  voyage  by  protesting,  and  entitle  the  own* 
ersto  recover  their  full  freight ;  so  that  thee  had  bet- 
ter take  the  eight  hundred  bales,  on  account  of  Fon- 
taine Maury  at  a  low  rate,  than  to  subject  him  to  such 
a  heavy  loss;  thee  will  on  receipt,  of  this  be  pleased 
to  receive  the  demurrage  daily,  or  end  the  charter,  and 
despatch  her  for  Liverpool  on  owners7  account,  taking 
all  the  freight  that  offers,  and  fill  her  up  with  as  much 
cotton  as  possible,  [not  less  than  five  hundred  bales,] 
log.vood  and  staves,  as  it  will  not  answer  to  keep  so 
valuable  a  ship  there  any  longer,  without  earning  some- 
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tiling  for  her  owners.  Although  I  say  fill  her  up  with 
cotton,  logwood,  and  stares,  on  owners'  account,  thee 
will  please  understand,  that  I  should  prefer  her  being 
despatched  agreeable  to  charter,  party  ;  if  that  aan  be 
dope,  I  prefer  her  taking  freight  for  Liverpool,  except- 
ing about  five  hundred  bales,  the  owners  wish  shipped 
on  their  account ;  yet  rather  than  have  her  there  idle, 
the  owners  wish  her  loaded  on  their  own  account ;  for 
the.payment  of  which,  thy  bills  on  me  shall  meet  due. 
honour  at  60  days  sight,  whioh  I  presume  thee  can  ea- 
sily negotiate*" 

On  the  25th  of  September,  180b%  the  plaintiff  wrote 
the  defendant : 

"Since  my  respectful  last  of  89th  August,  1  am  fa- 
voured with  your  .  much* esteemed  of  24th  July,  the 
contents  of  which  I  have  duly  noticed." 

"I  have  to  inform  you  of  the-  disaster  which  has  be- 
fallen the  Mac.  On  the  night  of  the  16th  and  17th 
inst.  we  experienced  a  most  violent  gale,  which  has 
done  great  injury 'to  the  shipping,  and  drove  the  Mac 
from  her  moorings  to  a  considerable  distance  from  the 
town,"  &c.  "Nor  can  I  flatter  you  of  procuring  ei- 
ther freight  for  her,  or  accomplishing  your  older  before 
December,"  &c. 

On  the  6th  of  September,  1806,  the  defendant  wrote 
the  plaintiff  as  follows  : 

(C5ince  I  last  had  this  pleasure,  ordering  a  protest 
against  the  charterers  of  the  Mac,  and  that  vessel  des- 
patched on  owners'  account  for  Liverpool,  with  staves, 
logwood,  and  cotton,  I  have  not  received  any  of  thy 
acceptable  communications.     I  now  confirm  that  order, 
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1818.  and  request,  if  a  full  cargo  be  not  engaged  for  the 
"  Mac,  on  receipt  of  this,  that  you  ship  two  hundred 
bales  of  cotton  for-my  account,  to  'he  address  of  Mar- 
tin, Hope  &  Thornley,  and  thy  bills'  on  me,  at  60  days 
sight,  shall  meet  due  honour  for  the  same.  On  receipt 
of  this,  lose  no  time  in  purchasing  the  two  hundred 
bales,  and  what  may  be  yet  wanted  for  the  ship  on, 
owners'  account,  as  a  very  considerable  rise  has  taken 
place  in  that  aiticle  at  Liverpool ;  therefore,  thee  will 
not  lose  any  time  in  making  the  purchase." 

On  the  10th  of  October  1806,  the  defendant  wrote 
the  plaintiff: 

uBy  thy  letter  of  the  29th  of  August,  to  Jolin  Taber 
k  Son,  I  observe  thee  had  an  idea  of  Sending  the  Mae 
here,  if  a  freight, did  not  soon  offer,,  which  I  think  thee 
would  not  (on  reflection)  do,  if  a  freight  from  this  port 
did  not  offer,  as  she  h#d  much  better  remain  at  New- 
Orleans  than  be  sent  here  in  ballast.  Therefore  request, 
if  she  is. not  despatthed  agreeable  to  charter  party,  that 
she  remain  at  youi  port  until  a  freight  can  be  obtained 
for  her,  with  what  thee  can  ship  on  owner's  account* 
They  wish  at  least  five  hundred  bales  of  cotton.  1  hope 
thee  did  not  ship  logwood,  (as  I  find  that  article  will 
not-pay  any  freight*;  therefore,  if  thee  has,  not  made 
a  shipment  of  that  arti  *le,  please  omit  it.  Thee  roust, 
of  course,  keep  the  ship  as  long  as  demurrage  is 
paid." 

On  the  26th  of  November,  1806,  the  defendant  wrote 
the  plaintiff. 


OF  TfiE  UNITED  STATES. 


109 


"I  wish  the  Mac  got  off  as  soon*  as  possible,  and 
prepared  for  a  voyage;  when  Iwish  five  hundred  bales 
of  cotton  shipped,  on  accbunt  of  her  owners,  for  Liv- 
erpool, and  the  ship  filled  up  with  freight,  goods,  even 
at  a  low  rate:  if  freight  should  be  scarce,  and  thee  can 
purchase  good  flour  at  about ibur. and  a  half  dollars 
per  barrel,  thee  will  please  to  ship  from  five  hundred 
to  one  tho  usand  barrels,  on  account  of  the  owners  of . 
the  Mac,  and  on  thy  making  any  purchase  for  those 
objects,  inform  Ratbbone,  Hughes  &  Duncan,  Liver- 
pool,  by  letter  duplicate  and  triplicate,  requesting 
them  to  have  the  full  amount  of  thy  shipment  on  ow- 
ners' account  insured,  stating  particularly  wheh  thee 
expects  the  ship  to  leave  New-Orleans,  &c,  &c. 
If  cotton  falls  to  twenty  cents,  please  ship-  five 
huudred  bales  of  cotton  for  my  account,  by  the  Mac, 
consigned  to  Martin,  Hope  #  Thorn  ley,  drawing  on 
me  at  sixty  days  for  the  same.  I  do  not  wish  a 
bale  shipped  at  a  higher  price  than"  twenty  cents, 
and  I  hope  thee  will  engage  the  freight  as  low  as  1  l-2d. 
My  only  reason  for  ordering  it  in  the  Mac  is  to  assist 
her  owners;  therefore,  if  a  full  charter  offers  for  herr 
or  if  any  thing  should  prevent  her  going,  thee  will 
ship  five  hundred  bales  by  some  other  good  vessel,  or 
vessels." 

On  the  29th  of  December,  1806,  the  defendant  wrote 
the  plaintiff : 

"I  am  favoured  with  thy  letter  of  the  7th,  by  which 
I  am  pleased  to  observe  the  Mac  was  off,  and  likely  to 
be  despatched  for  Liverpool.  Her  owners  are  desirous 
that  she  be  despatched  for  that  place  without  delay? 
as. I  mentioned  to  thee  in  -my  last  letter  on  the  subject 
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1818.  of  the  Mac's  business.  If  thee  has  contracted  for  the 
cotton,  or  any  part  theieof,  that  I  ordered,  let  all  that 
has  been  contracted  for  be  shipped  according  to  my 
last  request,  but  do  not  purchase  a  bale,  for  my  account, 
after  this  letter  reaches  thee,  above  sixteen  cents,  as 
that  article  has  become  very  dull  at  Liverpool,  and 
likely  to  be  low,  in  consequence  of  the  success  of  the 
French  army  on  the  continent.  If  thee  can  purchase 
at  or  under  sixteen  cents,  before  May,  thee  may 
purchase  and  ship  such  part  of  the  five  hundred  bales 
as  has  not  been  purchased  before  this  letter  reaches 
thee." 

On  the  32d  of  January,  1807,  the  plaintiff  wrote  the 
defendant  as  follows : 

"I  havfe  now  commenced  the  purchase  of  cotton 
for  account  of  Messrs.  John  Taber  4*  Son,  and  have 
paid  hitherto  twenty-two  cents  cash, .  at  which  price 
seventy  two  bales  were  ready  to  he  shipped,  as  I  ex 
pect  to  find  an  opportunity  of  placing  my  bills  upon 
you.  I  shall  complete  the  purchase  of  500  bales, 
which  will  be  necessary,  in  order  to  get  a  fuH  freight,9' 
Jrc.  "I  have  now  to  inform  you,  that  I  have  drawn  on 
you,  under  date  of  the  15th  of  January,  for  1,800  dol- 
lars. Say  eighteen  hundred  dollars,  payable  sixty 
days  after  sight,  to  the  order  of  Mr.  A.  Brasier,  in 
Philadelphia,  which  draft  goes  on  account  of  the  72 
bales  of  cotton  already  purchased,  and  request  you  to 
honour  the  same." 
And  on  the  same  day  he  wrote  the  defendant: 
"The  present  merely  serves  to  inform  you,  that  I  have 
this  day  valued  upon  you. 
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$3077  23  sixty   days  after  sight,  and  refer  to  my 
letter  of  this  day." 

On  the  13th  of  February,  1807,  he  wrote  the  defen- 
dant: 

"I  have  engaged  150  bales  for  account  of  Messrs. 
John  Taber  &  Son,  at  Market  price,  which  I  expect  in 
town  in  a  few  days,  when  I  shall  without  delay  ship  the 
same  on  board  the  Mac,  making  the  220  bales  in  all. 
This  commencement,  I  hope  will  encourage  shippers 
to  give  us  some  freight;  at  all  events  I  shall  keep  you 
duly  advised  of  my  proceedings.  Under  date  of  the 
6th  inst.  I  took  the  liberty  of  valuing  'upon  you  301 
dollars  22  1-2  cents  sixty  days  after  sight,  to  the  order 
of  Jacdb  D.  Stagg;  on  the  12th  inst.  $673  to  the  or.der 
of  Samuel  Lord,  and  shall  continue  drawing  as  oppor- 
tunity offers. 

On  the  16th  of  the  same  month  he  wrote  the  defen- 
dant: 

"The  present  merely  serves  to  inform  you,  that  I 
have  this  day  valued  upon  you  600  dollars.  Say  six 
hundred  dollars  to  the  order  of  Benjamin  Labarte, 
sixty  days  after  sight,  and  request  you  to  honour  the 
same,  and  place  to  account  of  J.  T.  &  S.n 

On  the  20th  of  February,  1807,  the  defendant  wrote 
the  plaintiff: 


112  CASES  IN  THE  SUPREME  COURT 

1818.  "I  am  in  daily  expectation  of  hearing  of  the  Mac's 

progressing  for  Liverpool.  Before  this  reaches  thee, 
I  hope  she  will  have  sailed;  if  not,  please  lose  no  time 
in  despatching  her.  That  thee  may  he  fully  acquain- 
ted with  the  wishes  of  her  'owners,  I  annex  a  copy  of 
the  last  letter  I  have  received  from  them,  and  request 
thee  to  comply  with  their  wishes  in  every  particu- 
lar;" 

The  copy  of  the  letter  from  John  Taber  tf  Son,  refer- 
red to  in  this  letter,  is  as  follows  : 

"Portland  2d  mo.  9,  1807. 
"Jacob  Barker, 

"By  last  mail  we  received  thy  favour  of  the  2<J  inst. 
enclosing  one  from  Captain  Swaine  to  thee.  We 
notice  thy  proposition  for  us  to  give  liberty  for  the 
Mac  to. take  freight  for  any  port  in  Europe,  but  as 
we  have^ot  her  and  her  freight  insured  in  Liver- 
pool, at  and  from  New-Orleans  to  that  port,  we  wish  to 
have  her  go  there,  even  if  we  load  on  owners'  ac- 
codnt.  We  are  well  satisfied,  that  Lanusse  hath  not 
yet  loaded  her,  as  we  have  no  doubt  cotton  will  be 
much  lower  in  a  short  time.  And  as  we  apprehend 
that  shippers  of  cotton  will  now  turn  their  attention  to 
other  parts  of  Europe,  we  think  the  probability  is,  that 
cotton  will  be  in  demand  in  Liverpool  by  the  time 
the  Mac  will  arrive  there,  we  likewise  think  it  will 
answer  to  ship  good  .flour,  and  probably  some 
good  staves  can  be  purchased;  we  had  rather  have 
her  loaded  on  our  own  account  with  tho&e  three 
articles,  than  to  take  freight  for  any  other  port,  but 
we  think  there  can  be  no  doubt,  but  that  when  she 
begins  to  load    on  owners1    account,  that  some  const- 
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derable  freight  can  be  obtained.  We  really  wish  thee  1318* 
to  write  Lanusse  to  despatch  her,  with  liberty  to 
take  two  thousand  barrels  of  good  fresh  flour,  if  freight 
does  not  offer  sufficient  with  the  five  hundred  bales 
of  cotton  before  ordered,  to  load  her  without  delay ; 
as  we  have  no  doubt  good  flour  will  answer,  and  we 
cannot  think  of  hei  being  longer  detained  at  New-* 
Orleans. 

We  remain,  thy  assured  friends. 
(Signed)  JOHN  TABER  &  SON." 

And  on  the  3d  of  March,  1807,  the  plaintiff  wrote 
the  defendant: 

"  The  present  merely  fcerves  to  inform  you,  that  I 
bare  this  day  valued  upon  you  10,000  dollars.  Say 
ten  thousand  dollars,  payable  sixty  days  after  sight, 
to  the  order  of  Mr.  Thomas  Elmes,  and* request  you 
to  honour  the  same,  and  place  to  account  of  J.  T. 
Jt  S." 

On  the  6th  of  March,  1807,  he  again  wrote  the 
defendant : 

44 1  rtefer  to  my  respectful  last  of  13th,  16th  24th 
ult.  and  3d  inst.  the  contents  of  which  I  confirm.  On 
the  16th  1  valued  upon  you  for  600  dollars,  and  on 
the  3d  inst.  for  10,000  dollars,  making  in  all  the  sum 
of  16,351  3  3-4  cents,1  on  account  of  the  shipment  per 
Mac,  for  accoriat  of  Messrs.  John  Taber  &  Son.  I 
have  already  bought  72  bales  at  22  cents,  107  do.  lit 
203-4  "tents,  175  do.  at  20  1-2  cents,  together  354  bales, 
jtnd  30ni.  staves,  amounting  to  about  22,000  dollars, 
There  remains  146  bales  more  to  be  purchased,  which 
I  hope  to  get ;  the  total  amount,  with  charges  and  com* 
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18 18*  mission,  will  be  about  34,000  dollars — for  which  sum  I 
shall  order  Messrs*.  Rathbone,  Hughes  &  Duncan,  to 
get  insurance  effected.  I  shall  continue  to  draw  on 
you  as  occasion  presents." 

On  the  11th  of  March,  1807,  he  wrote  the  defend- 
ant, informing  him  that  he  had  drawn  on  the  defend- 
ant to  the  order  of  Mr.  F.  Depau,  for  6,000  dollars, 
and  to  the  order  of  Mr.'  J.  P.  Ponton  for  691  dollars 
and  50  cents. 

On  the  15lh  of  April,  1807,  the  defendant  wrote  the 
plaint  iffc 

"  I  hare  this  moment  received  the  unpleasant  in- 
formation of  the  failure  of  John  Taber  &  Sod,  there- 
fore beg  the  favour  of  thy  taking  every  precaution  to 
secure  my  claim  on  them  fo:  the  payment  of  the  cotton 
thee  has  shipped  for  their  account  by  the  Mac.  If  that 
ship  has  not  got  clear  of  your  river,  take  up  the  bills 
of  lading  and  fill  up  new  bills,  consigning  the  cotton 
to  ray  order,  forwarding  me  several  of  the  bills,  and 
instruct  Captain  Swaine  to  hold  the  cotton  until  he 
bears  from  me ;  and  if  part  of  the  old  set  have  gone 
on,  let  them  go,  but  take  a  new  set,  and  make  all  the 
freight  money  payable  to  my  .order,  and  if  she  has  got 
clear  of  the 'river,  make  an  arrangement  with  the 
shippers  of  the  cotton  to  pay  thee  the  freight  money, 
and  give  them  a  receipt  for  it,  for  wa.  ding  that  receipt 
to  Liverpool,  but  for  the  consignee  to  keep  as  a  secret 
that  the  freight  money  has  been  paid,  until  they  get  all 
the  freight  goods." 

And  on.  the  16th  of  April,  1807,  the  defendant  again 
wrote  the  plaintiff: 
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"  I  have  tfcken  the  best  counsel,  and  find  the  goods  1818. 
per  ship  Mae  can  be  stopped  for  thy  account  tn 
transitu,  and  hare  therefore  taken  .all  the  steps  in  my 
power  to  have  that  object  effected ;  and  shall  succeed 
so  far  as  to  keep  thcproperty  at  thy  disposal  until 
thy  power  reaches  Martin,  Hope  &  Thornley,  which 
will  enable  them  to  hold  the  property  for  thy  use ; 
therefore  send  the  power  by  the  packet,  and  send  da- 
plicates  and  triplicates .by  other  vessels,  and  several 
copies  by  mail  and  packet  to  me  to  be  forwarded ; 
also  draw  on  Rolhbone,  Hughes  &  Duncan,  for  the 
whole  amount  of  shipment,  ordering  Martin,  Hope 
&  Thornley,  to  pay  tbem  1000  pounds  of  the  amount 
drawn  lor,  if  they  accept  the  bills.  Confirm  what  I 
have  wiitttn,  copies  of  which  I  enclose  for  thy  go* 
vernment.  Thy  bills  on  me  will  all  be  protested  for 
non-payment,  that  thee  can  say  thee  has  not  received 
pay  for  the  cotton,  but  shall  endeavour  to  furnish 
money  that  will  prevent  disappointment  to  the  hold* 
ers.  This,  my  counsel  tells  me,  is  indispensable,  to  en- 
able thee. to  benefit  by  transitu,  which  cannot  be  done 
by  any  other  person,  nor  by  thee  after  thee  gets  pay  for 
the  goods  shipped." 

And  on  the  same  day  the  defendant  wrpte  to  Martin* 
Hope  and  Thornley,  of  Liverpool,  as  follows : — 

"I  enclose  a  letter  written  as  agent  and.  friend  of 
Paul  Lanusse  to  Rathbone,  Hughes  and  Duncan, 
which  you  will  have  the  goodness  to  hand  them,  and* 
make  a  memorandum  of  the  delivery,  and  endea- 
vour to  make  the  contract  for  Lanusse  as  therein 
mentioned,  and  I  will  indemnify  you  from. all  loss 
in  so  doing ;  if  you  cannot  make  an  absolute  agree- 
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1818      ment  with  R.  H.  and  D.  to  receive  all  the  property  La-, 
l^-^j   nusse  has  or  may  ship  by  the  Mac  for  account  of  Taber 
v#         &  Spn,  to  be  applied  for  the  payment  of  the  bills  La* 
Barker,    nusse  has  or  may  draw  on  them,  excepting  one  thou- 
sand pounds,  and  the  profits  on  the  adventure,  which 
they  may  place  to  the  credit  of  Taber  &  Son,  if  they 
are  so  much  indebted  to  R.,  H.  &  D. ;  if  not  so  much, 
then  such  sum /as  may  lie  due  them.    You  will  cause 
insurance  on  the  cargo  of  ship  Mac  to  the  amount  of 
nine  thousand. pounds  sterling,  and  proceed  as  the  agent 
of  Lanusse  to  get  hold  of  the  property ;  you  certainly 
can  stop  it  in  transitu" 

On  .the  same  day  the  defendant  also  wrote  to  Rath* 
fcone^  Hughes  &  Duncan : 

"  As  the  agent  of  my  friend  Paul  Lanusse  at  New- 
Orleans,  I  have,  in  consequence  of  the  failure  of  John 
Taber  &  Son,  to  inform  you,  that  the  goods  he  is  ship* 
.  ping  on  board  the  Mac,  Captain  Swaine,  have  not  in 
any  part  been  paid  for,  therefore  they  are  to  be  stopped 
in  transitu,  for  the  benefit  of  my  said  friend  Paul  La* 
nusse,  who  is  by  me  represented  ;  and  as  his  agent;  I 
charge  you,  on  your  peril,  not  to  accept,  or  in  any  man* 
ner  commit  yourselves  for  said  Taber  &  Son,  on  account 
of  said  shipment,  but  if  you  are  willing  to  receive  said 
consignment,  sell  the  same,  and  apply  the  "whole  pro- 
ceeds to  the  payment .  of  such  drafts  as  Lanusse  may 
draw  oh  you,  which  shall  not  exceed  the  amount  .of 
invoice." 

On  the  30th  of  April,  1807,  the  defendant  wrote  the 
plaintiff: 

"  I  annex  copy  of  my  last  respects,  and  have  to  re* 
quest,  in  the  most  pointed  manner,  thy  particular  at* 
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tention  to  my  request  therein.     I  bare  sent  out  many      l*l* 
letters  ifc  hopes  of  meeting  the  Mac ;  if  any  of  them 
meet  her  in  the  Mississippi,  Captain.  Swaine  will  re* 
torn  to  New-Orleans  with  all  his  papers  for  thee  to 
alter  the  direction  of  the  goods  shippedby  that  vessel 
for  account  of  Taber  fc  Soji ;  if  not  so  Successful  as 
to  meet  her,  but  if  any  of  them  meet  her  after  she  leaves 
the  Mississippi,  she  will  stop  at  this  port,  when   I  will 
iiake  the  necessary  alterations ;  but  if  none  of  my  let- 
ters meet  her,  my  only  chance  for  securing  myself  is 
by.  thy  stopping  the  ^property  in  transitu.    To  have 
that  done,  thee  must  immediately  send  out  powers  to 
Liverpool,  therefore  I  beg  thee  to  confirm  all  I  have 
written  to  Martin,  Hope  fe  Thornley."' 

On  the  20th  of  May,  1807,  the  plaintiff  wrote  to  the 
djefepdant : 

"Your  Esteemed  favour  of  the  15th  ultimo  has  just 
reached  me,  and  with  much  regret  do  t  learn  the  fail* 
urepf  Messrs.  John  Taber  &  Son.  I  hope  that  you  will 
not  be  a  sufferer,  and  that  you'have  taken  timely  pre* 
qaution.  Agreeably  to  your  request,  I  have  written  on 
to  Liverpool,  but. am  afraid  my  letters  will  come  too 
late,  as  the  Mac  sailed  -from  She  Belize  on  the  23d  of 
April,  and  as  she  is  a  good  sailer,  will  •  no  doubt  have- 
discharged  feer  cargo  before  the  receipt  of  my  letter. 
For  your  government  I  enclose  you  invoipe  and  bill  of 
lading  of  the  500  bales  cottdn  f  hipped  per  Mac ;  also, 
my  account  current  with  Messrs.  John  Taber  &  Son, 
according  to  which,  a  balance  of  $1251  28 1-2,^  for 
which  amount  I  shall  value  upon  you  as  occasion  o& 
fen.  You  will,  I  hope,  have  taken  t&e  necessary 
measures  to  meet  my  drafts  dated  March,  20th  dtitapa 
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1818.      direct  on  Messrs.  Taber  &  Son,  in  Portland,  payable  in 

Lanusse    New- York,  of  which  I  advised*  you.     I  am  anxious  to 

v.        receive  your  further  communications,  and  most  sin* 

"•»•*•    cerely  hope  that  you  have  been  able  to  cover  your 

claim,  and  not  be  a  loser  by  this  unfortunate  accident.9' 

And  on  the  9th  of  June,  18U7,  he.  wrote    the  defend 
ant: 

"I  have  only  time  to  inform  you  of  the  receipt  of 
your  favour  of  16th  and  30th  April,  and  to  assure  you 
that  I  shall  punctually  follow  your  instructions,  and 
lose  no  time  in  forwarding  to  you  and  to  Liverpool  aH 
necessary  papers,  relying  on  your  integrity  and  hon- 
our. I  feel  no  uneasiness  respecting  my  concern  in 
this  unfortunate  business  at  the  same  time  I  most  sincere- 
ly regret  that  you  should  be  a  sufferer,  but  hope  things 
may  yet  result  favourable." 

On  the  28th  of  August,  1807,  the  plaintiff  wrote  the 
defendant : 

"The  last  mail  brought  me  the  non-acceptance,  pro. 
test,  &c.  of  the  two  bills  of  exchange  drawn  by  me  on 
the  house  of  John  Taber  &  Son,  under  date  of  the  20th 
of  March,  1807,  in  favour  of  Thomas  Elmes,  and  en* 
dorsed  byhim  to  Messrs.  Corp,  Ellis  and  Shaw,  each 
for  five  thousand  dollars,  making. the  sum  of  ten  thou- 
sand dollars, -and  which  I  have  been  obliged  here  to- 
pay  to  Mr.  Elmes,  together  with  ten  per  cent,  dama- 
ges, amounting  to  the  further  sum  of  one  thousand  dol- 
lars, giving  a  total  of  eleven  thousand  dollars.  It  is 
unnecessary  for  me  to  dwell  upon  the  serious  inconven 
iences  which  have  resulted  from  this  circumstance,  or 
to  repeat  how  prejudicial  the  whole  of  the  transaction 
with  the  house  of  John  Taber  &  Son  has  been  to  my 
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affairs.  I,  however,  rely  upon  you  for  the  payment  IM8. 
of  this  money,  as  it  was  entirely  upon  your  recommen- 
dation, upon  the  strength  of  your  assurances  and  the 
respectability  of  your  guaranty,  that  I  was  induced  to 
embark  in  this  business,  and  to  procure  cotton  -for  the 
cargo  of  the  ship  Mac  ;  but  this  subject  has  al  ady 
been  sufficiently  enlarged  upon  in  my  former  letters  to 
you,  and  I  sanguinely  trust  that  you  wi)l  not  delay 
making*  the  necessary  arrangements  for  this  reimburse- 
ment. No  information  has  as  yet  been  received  by  me 
from  Liverpool,  respecting  the  fate  of  the  600  bales  e£ 
cotton  shipped  on  board  the  Mac.  I  feel  anxious  to 
know  the  success  of  the  steps  which  have  been  taken 
in  that  quarter.  I  trust  that  you  will  communicate  to 
me  the  earliest  information  that  you  may  receire  on 
this  subject." 

On  the  30th  of  January,  1806,  John   Taber   fc  Son 
wrote  to  the  plaintiff-as  follows: 

"We  wrote  thee  the  24th  inst.  since  which  wehave 
received  a  letter  from  Jacob  Barker,  informing  that  he 
had  engaged  eight  hundred  fables  of  cotton  for  the  Mate* 
previous  to  her  sailing  from  New-York,  from  your  porf 
to  Liverpool,  which  has  fixed  her  rout;  as  she  hath  so 
much  freight  engaged,  we  flatter  ourselves  that  she 
will  be  filled  up  immediately.  It  is  our  wish  to  have 
two  hundred  bales  of  good  cotton  shipped  on  owners* 
account,  and  as  much  more  as  maybe  necessary  to  make 
despatch,  as  we  are  not  willing  to  have  her  detained 
in  your  port  f  >r  freight.  Tb  reimburse  thyself  for  the 
cotton  purchased  on  owners9  account,  thou  may  draw 
bills  at  sixty  days  sight,  either  on  Jacob  Barker  of  on 
us*    If  thou  can  sell  bills  on    Rathbone,  Hughes  A, 
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1818.      Dnnean,  merchants  at  Liverpool,  at  par,  thou  may  <m 

Lanusto    them,  taking  care  not  to  send  the  bills  before  she  sails, 

t.        and  to  write  on  timely  to  them  to  get  insurance  made 

*f"er'    Oh  the :  amount    of  property    shipped    on     our  ac* 

eount." 

On  the  27th  <n  March,  1806,  the  plaintiff  wrote  J. 
Taber  &  Son : 

"Your  much  respectful  favour  of  the  30tb  q£ Janu- 
ary last  came  duly  to  hand.  I  'observe  what  you  say 
respecting  4he  purchase  of  cotton  for  your  account  to 
•go  by  ship  Mac,  of  which  our  friend  Jacob  Barker, 
likewise  makes  mention ;  this  ship  has  not  yet  made 
her  appearance,  but  as  soon  as  she  does  you  may  de- 
pend oh  my  utmost  exertions  tb  follow  your  ordess, 
and  give  the  ship  all  dispatch  that  lays  in  my  power. 
The  mode  of  reimbursements  for  purchaser*  made  here 
will  be  by  drawing  on  our  friend  Barker,  agreeable  to 
his  advice,  p.s  I  tEinkit  will  be  less  difficult  for  me  to 
place  bills  on  New-York*  Cotton  is  rising,  and  fetch- 
es now  26  cents.  Notwithstanding.  I  shall  fallow 
your  orders  with  respect  to  the  Mac,  unles*  any  thing' 
to  tfie  contrary  should  reach  me  before  she  arrives.  As 
for  drawing  on  Liverpool,  it  is  altogether  out  of  my 
power,  for  such  bills  are  fteldom  asked  for  here.'  I  shall 
advise  Messrs.  Rathbone,  Hughes  fc  Duncan,  in  due 
time,  to  effect  insurance  on  the  property  I  may  ship  on 
your  account.  Awaiting  the  pleasure  of  announcing 
you  the  Mac's  arrival,   I  continue  with  respect,."  Ac. 

On  the  6th  ctf  June,  1806,  the  plaintiff  wrote  J* 
Taber  4  Son  :  Cotton  is  pretty  steady  at  32  cents. 
Should  circumstances   authorise  my    purchasing   for 
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your  account,  I  Bball,   in  preference,  value  for  the      1818. 
amount  of  Mr.  Jatob  Barker. 

On  the  29th  of  June,  1806,  John  Taber  fit  Son  wrote 
to  the  plaintiff: 

"We  have  not  been  favoured  -with  any  of  thy  commu- 
nication? since  4th.  month,  7th.  We  have  been 
daily  expecting  to  hear  of  our  ship  Mac  being  laden 
land  ready  for  sea  as  We  had  not  the  least  idea 
but  that  the  eight  hundred  bales  that  Jacob  Barker 
eontracted  for  would  be  ready  at  the  time  agreed  on, 
and  expected  thou  would  have  purchased  a  sufficien- 
cy to  fill  up  on  owners'  account,  provided  freight  did 
not  offer  in  season.  By  last  mail  we  received  a  letter 
from  Mr.  Jacob  Bqrker,  informing  that  he  feared  the 
contractors  would  not' furnish  the  eight  hundred  tales, 
and  that  in  consequence  thereof  the  Mac  would  be  de- 
tained until  "further  orders  from  us.  We,  therofore, 
have  this  day  wrote  Barker  to  give  thee  and  Captain 
Swaine  such  directions  a$  he  may  think  proper.  But 
we  hope  she  will  be  despatched  for  Liverpool  before 
this  reaches  thee,  as  it  is  our  wish  to  have  her  go 
tW." 

On  the  15th  of  July,  1806,  John  Taber  fc  Son  wrote 
the  plaintiff : 

"Thy  favour  of  the  5th  ultimo  by  mail,  was  this  day 
received,  the  contents  noticed,  we  are  very  sorry  to  find 
that  the  Mac  is  so  detained  with  you,  we  having  flat- 
tered ourselves  that  she  would  have  been  at  Liverpool 
by  this.  We  wtote  thee  27th  ultimo  by  mail,  directing 
thee  to  follow  Jacob  Barker's  instructions  respecting 
the  Mac,  which  we  now  confirm,  and  say  that  we  wish 
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1818.      thee  to  follow  his  instructions  at  all  times  the  same  *» 
from  us." 

On  the  29th  of  August  the  plaintiff  wrote  J.  Taber 
&Son: 

"Your  esteemed  favour  of  the  29th  of  June  has  duly 
come  to  hand,  but  I  have  in  vain  expected  further  di- 
rections from  Mr.  B&rker,  for  the  wapt  of  which  I  hare 
experienced  many  difficulties:" 

On  the  25th  of  July,  1806,  J.  Taber  &  Son  again 
wrote  the  plaintiff: 

Thy  favour  of  the  13th  ultimo  was  this  day  handed 
us  by  Captain  Webb  of  the  Phoenix.  It  had  been  bro- 
ken open  at  sea  by  an  English  cruiser.  We  have  not 
received  a  copy  of  thy  protest;  we  should  like  to  see  it. 
We  are  extremely  sorry  that  we  had  not,  in  the  first  in- 
stance, given  thee  orders  to  have  laden  our  ship  with 
staves,  logwood,  and  cotton,  on  our  account,  with  what 
freight  could  be  obtained;  we  should  certainly  have 
done  it,  if  we  had  the  least  idea  that  we  should  have 
been  disappointed  of  the  8  hundred  bales.  We  have 
this  day  received  Letters  from  Jacob  Barker,  informing 
he  had  given  thee  direction  to  load  immediately  as 
above;  hope  thou  can  make  it  convenient  ta  put  a  large 
share  of  cotton  on  board  on  our  account,  as  we  think 
that  article  will  pay  much  more  than  stares;  we  trust 
thou  will  send  to  Jacob  Barker  such  documents  as. 
will  enable  him  to  recover  the  freight  and  demur-, 
rage." 

And  on  the  30th  July,  1806,  Taber  &  Son  wrote  the 
plaintiff. 
We  hope  that  the  Mac  will  sail  fox  Liverpool  before 
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this  reaches   thee,   with  a  cargo  on  owners  accoun%      1819, 


Lanutse 


and  a  large  proportion  of  cotton." 

On  the  16th  of  September,  1806,  the  plaintiff  wrote     ^7. 
J.  Taber  fc  Son:  ***** 

"I  am  successively  favoured  with  your  much  esteem- 
ed of  15th,  25th,  aid  30th  July,  and  have  taken  due  no- 
tice of  their  contents.  Mr.  Jacob  Barker  has  likewise 
wrote  me,,  and  shall  follow  his  instructions  as  far  as 
lays  in  my  power." 

On  the  3d  of  October,  1816,  Taber  &  Son  wrote  the 
plaintiff: 

"We  observe  that  thou  had  thoughts  of  send" 
ing  the  Mac  to  New-York  after  *a  few  weeks,  if  thou 
did  not  receive  further  instructions:  but  we  trust  that 
will  not  be  the  case,  fes  we  presume  that  thou  receiv- 
ed Jacob  Barker's  orders  soon  after,  to  load  her  on 
owners'  account  for  Liverpool,  except  the  demurrage 
was  continued  to  be  paid.  If  so,  we  are  willing  to 
let  her  lay  until  the  charterers  procure  the  800  bales 
freight.  When  that  is  the  case,  we  presume  thou  will 
not  let  her  be  detained  for  the  remainder  part  of  the 
cargo  to  the  charterer's  damage.  We  renew  our  re- 
quest for  thee  to  continue  to  follow  Jacob  Barker's  in- 
structions from  time  to  time,  respecting  the  Mac,  the 
same  as  from  us.  We  are  well  satisfied  with  thy  pro- 
ceedings." 

On  the  12th  of  December,  1806,  the  plaintiff  wrote 
J.  Taber  &  Son*  acknowledging  the  receipt  of  their 
letter  of  the  3d  of  October,  and  saying,  "  I  have  not, 
as  yet,  commenced  the  purchase  of  cotton,  only  small 
parcels  have  as  yet  come  to  hand ;  as  soon  as  I  can 
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1&18.      succeed  I    shall    Take   upon    Jacob   Barker  for   the 
amount,"  £c. 

On  the  9th  of  November,  1806,  J.  Taber  &  Son 
wrote  the  plaintiff: 

"We  do  not  pretend  to  give  thee  any  positive  order 
respecting  the  Mac,  as  we  have  heretofore  directed 
thee  to  follow  Jacob  Barker's  ejections;  but  we 
will  give  thee  a  sketch  of  oar  wishes,  viz.  Tp  have 
.the  Mac  despatched  to  Liverpool,  as  soon  as  possible, 
with  about  five  hundred  bales  of  cotton  on  owner's 
account,  and  the  remainder  of  her  cargo  on  freight,1' 
&c.. 

On  the  22d  January,  1807,  the  plaintiff  wrote  J.  Ta- 
ber and  son: 

"I  hate  written  this  day  to  Mr.  Barker,  and  keep 
him  advised  of  trie  state  of  affeairs  here.  Upon  his 
remarks  on  the  subject  of  demurrage,  I  have  uncon- 
ditionally passed  to  your  account,  the  total  sum  paid 
in,  and  shall  employ  the  funds  for  the  expenses  of  the 
«hip,  and  the  surplus  for  the  purchases  of  cotton  for 
your  account.  I  »am  happy  to  inform  you,  that  I 
have  already  made  a  commencement,  and  purchased 
72  bales  at  22  cents,  which  are  now  ready  to  be  ship* 
ped  on  board  the  Mac.  I  shall,  ad  opportunity  offers, 
<lraw  upon  Mr.  J.  Barker  for  the  amount,,  and  com* 
plete  the  600  bales  to  be  shipped  for  your  account 
whiph  will  be  absolutely  necessary  to  procure  a  full 
freight 

I  valued  upon  Mr.  J.  Barker,  1,800  dollars,  which 
sum  is.  passed  to  your  credit  t  need  not  recommend 
to  you  to  take  the  necessary  measures,  in  order  to 
hate   my   drafts  duly  honoured  by  that  gentleman." 
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Oh  the  18th  of  February,  the  plaintiff  wTote  J.  Taber 
and  Son,  and  after  mentioning  a  farther  purchase  of 
totton  for  their  account,  he  states :  "  I  add  you  a  note 
of  my  drafts,  upon  Mr.  J.  Barker,  on  account  of  this 
shipment,  for  your  account,  and  shall .  keep  you  con- 
stantly advised  of  my  proceedings." 

On  the  9th  of  February,  1807,  Taber  &  Son  wrote 
the  plaintiff: 

"  We  having  by  last  mail  received  account,  that  the 
Mac  had  not  begun  to  take  her  cargo  on  New- Year's 
day  5  we  are  well  satisfied  that  thou  had  not  purchas* 
ed  cotton  for  us  at  the  high  price  that  we  understood 
it  was  selling  at,  as  we  presume  it  will  be  much  lower 
by  the  time  this  reaches  thee.  If  the  Mac  hath  not 
taken  in  any  of  her  cargo  before  this  reaches  thee,  we 
wish  thee  to  commence  loading  her  on  owners'  account 
immediately ;  as  we  have  ever  found  that  when  our 
ship  commenced  loading  on  owners'  account,  that 
freight  soon  offered.  Jacob  Barker  informed  us  some 
time  past,  that  he  had  given  thee  directions  to  ship  five 
hundred  bales  of  cotton  on  our  account,  and  liberty 
to  ship  some  flour,  which  we  think  may  answer  welly 
provided  it  is  good.  If  freight  cannot  be  obtained,  to 
fill  her  up  with  the  flour  and  cotton  that  Barker 
hath  Ordered,  we  should  like  to  have  her  filled  up 
with  good  staves  or  timber,  the  growth  of  your  coun- 
try ;  but  no  logwood  or  mahogany.  We  much  wish  to 
have  the  Mac  depatched  for  Liverpool  as  soon  as  may 
be." 

On  the  6th  of  March,  1807,  the  plaintiff  wrote  J, 
Taber  &  Son. 
"  On  the  13th  ultimo,  I  last  had  the  pleasure  of 
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1818.      addressing  you.     I  ha^e  since  procured  a  full  freight 
I  for  the  Mac  at  three  cdnts  per  pound  cotton,  and  she 

v.  will  be  despatched  ih  all  this  month  for  Liverpool.  I 
Barker,  shall  ship  on  board  fo,r  your  account,  five  hundred  bales 
cotton  and  thirty  thousand,  staves,  of  which  you  nov, 
may  get  insurance  effected,  the  amount  per  invoice  will 
be  about  3,400  dollars*  I  have,  since  my  last,  valued 
upon  Mr.  J.  Barker,  for  600  dollars  and  10,000  dollars, 
on  account  of  these  purchases,  and  shall  continue  to 
draw  as  occasion  offers.  As  soon  as  the  entire  pur- 
chase is  completed,  I  shall  hand  you  the  invoice  and 
account  current,  and  shall  acquaint  Messrs.  Rathbone, 
Hughes-  and  Duncan,  with  my  proceeding  respecting 
the  above  order  for  insurance,  and  shall  have  early  op- 
portunities of  giving  them  timely  information.  I  have 
communicated  to  Mr.  Jacob  Barker  the  present  state  of 
affairs." 

And  on  the  20th  of  March,  1807.  the  plaintiff  wrote 
to  J.  Taber  8t  Son  : 

**  The  present  merely  serves  to  inform  you,  that  I 
hate  this  day  valued  upon  yoij,,  payable  in  New-York, 
the  aum  of  10,000  dollars,  in'iwo  bills  of  5,000  dol- 
lars e^ch,  say,  ten  thousand  dollars,  sixty  .days  after 
sight,  to  the  order  of  Thomas  Elmes,  Esq.  which 
drafts  go  on  account  of  cotton  purchased  for"  your 
account,  and  shipped  on  board  the  ship  Mac.  It  is 
upon  the  particular  request  of  Mr.  Elmes,  that  I  have 
altered  the  mode  of  my  drawing  direct  on  Mr,  Jacob 
Baiker." 

On  the  17th  of  April,  1807,  the  plaintiff  again  wrote 
J. Taber  4  Son: 
"1  have  now  the  pleasure  of  informing  you  that 
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the. Mac  has  sailed  for  Liverpool,  haying  on  board 
500  bales  of  cotton  for  your  own  account,  and  649 
bales  on  freight.  Enclosed,  I  hand  you  invoice  and 
bill  of  lading  of  the  former,  amounting  to  33,098 
dollars  31  cts.  for  which  you  will  please  credit  my 
account.  I  have  engaged  30  m  staves,  but  they  were 
of  inferior  quality,  and  I  preferred  not  shipping  them. 
With  my  next  I  shall  hand  you  account  current,  &c. 
Capt.  Swaine  has  taken  along  with  him  all  the  ne- 
cessary documents  to  recover  from  the  underwriters 
on  the  ship  Mac ;  the  amount  of  expenses  incurred 
since  the  gale  until  she  was  afloat,  were  3,042  dollars 
25  cts. 

On  the  24th  of  April,  1807,  the  plaintiff  wrote-  to  J. 
Taber  &  Son  : 

"  I  refer  to  my  respectful  last  of  the  17th  :nstant 
and  have  now  the  pleasure  of  handingyou  account  cur. 
rent  to  this  day,  and  other  papers  respecting  our  trans- 
actions, agreeable  to  which,  there  is  yet  a.  balance  due 
me,  of  1,276  dollars  51  1-2  cents,  for  which  amount  I 
shall  value  upon  you  as  occasion  may  offer." 

Besides  the  above  correspondence,  the  plaintiff  pro 
duced  in  evidence  an  answer  of  the  defendant  to  a  bill 
of  discovery,  filed  by  the  plaintiff  in  a  suit  formerly  de- 
pending in  the  supreme  court  of  the  state  of  Ntew-York, 
which  was  commenced  in  April,  1810,  and  discontinued 
in  October,  1813;  of  which  answer  the  following  is  an 
extract : 

And  this  defendant,  further  answering,  says,  that 
previous  to  the  month  of  May,  1807,  he  had  large 
commercial  dealings  with  the  house  or  firm  of  John 
Taber  &  Son,   of  Portland,  in  the  state  of  Massachu* 
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M8*  etts.  And  that  the  said  firm  or  house  of  John  Ta* 
Lanusse  b*r  &  Son,  having  failed  prior  to  the  said  month  of 
v.  May,  1807,  and  at  the  time  of  such  failure  largely 
Barker,  indebted  to  the  defendant;  and  this  said  defendant 
Visited  Portland  for  the  purpose  of  securing  his  der 
mand  against  said  firm  o;  house  of  John  Taber  & 
Son ;  and  soon  after  his  return,  he,  about  the  1st 
of  May  1807,  in  conversation  with  Gabriel  SL 
Shaw,  of  the  firm  of  Corp,  4£Mis  &  Shaw,  Merchants, 
residing  in  this  city,  about  the  charter  of  a  ship,  men* 
tioned  to  said  Shaw,  that  he,  Barker,  had  just  return- 
ed from  Portland,  where  he  had  been  for  the*  purpose  of 
getting  security  from  John  Taber  &  Son,  -when  he* 
said  Shaw,  informed  him  that  they  had,  a  few  days 
previously,  sent  bills  drawn  at  New-Orleans  on  said 
Taber  and  Son,  under  cover  to  the  said  Tabers,  for 
acceptance,  to  the  amount  of  ten  thousand  dollars; 
and  inquired  if  he,  this  defendant,  supposed  they 
would,  in  the  deranged  state  of  their  business,  return 
theni  regularly  protested,  or  accepted?  .  From  this 
defendant's  knowledge  of-  said  Taber's  business  he 
believed  that  those  bills  were  drawn  in  payment,  for 
the  ship  Mac's  cargo ;  this  being  the  only  informa- 
tion this  defendant  had  of  any  bill*  being  drawn  at 
New-Orleans  on  said  John  Taber  &  Son,  he  was  indue* 
ed  to  accompany  the  said  Gabriel  Shaw  to  his  office, 
to  ascertain  the  particulars ;  who,  at  the  instance  of 
this  defendant,  exhibited  to  him  either  a  letter  or  one  of 
the  same  sets  of*  bills  by  which 'this  defendant  learnt 
they  were  drawn  by  Paul  Lanusse,-  at  New-Orleans,  on 
John  Taber  and  Son,  Portland,  in  part  payment  for 
the  cargo  of  the  Mac.    That  this  defendant,   acting 
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from  the  information  so  received,  and  from  no  other  in  1816. 
formation*  or  advice  whatever,  and,  also,  from  an  ap„ 
prehension  that  the  said  complainant,  when  he  should 
hear  of  the  failure  of  the  said  Louse  of  John  Taber  & 
Spn,  would  claim  from  this  defendant  the  amount  for 
which  the  said  bill  tor  bills  were  drawn,  and  thereby  ex- 
pose this  defendant  to  an  expensive  course  of  litiga- 
tion in  resisting  the  said  Jdaini,  if  any  should  be  made, 
he,  this  defendant,  wrote  to  the  said  John  Taber  &  Son 
a.  letter  oh  the  srbject  of  the  said  bill  or  bills,  and 
which  letter,  he  believes,  is  as  follows,  to  wit : 

JVW-  fork,  5  mo.  5ft,  1807« 
John  Taber  £  Son, 

I  am  this  day  advised  of*  Paul  Lanusse's  having 
drawn  on  you  to  the  amount  of  ten  thousand  dollar^ 
which  bills  were  forwarded  to  you  for  acceptance :  for 
the  payment  of  those  drafts  I  am  not  liable,  as  I  only 
promised  to  accept  in  case  of  his  drawing  on  toe.  Yoii 
undoubtedly,  accepted  those  bills  ;  if  not,  and.  you  hfrri 
them,  be  pleased  at  all  events,  to  accept  them,  &s  if 
they  are  returned  without  acceptance,  the  charge  trill 
be,  as'at  first,  for.  the  shipment  for  which  Lanusie 
may  possibly  think  me  answerable,  but  if  the  bills  are 
accepted,  he  can  only  look  to  you.  The  debt,  as  to 
him,  thereby  becomes  of  another  nature,  but  as  to  you 
it  is  the  same  thing,  and  cannot  place  you  in  any 
worse  situation.  Therefore,  let  theni  be  accepted,  and- 
if  you  have  returned  them  without  acceptance,  author- 
ise  me  to  accept  them  as  your  agent  to  this  business  ; 

Vol.  III.  18 
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111  8.  give  immediate  attention  as  I  must  not  he  made  an- 

*yTIJ^1  swerable  for  them  ;  although  injured, 

v.  I  am  yet  your  friend, 

Barker.  JACOB  BARKER, 

And  that  afterwards  this  defendant  wrote  another 
letter  to  the  said  John  Taber  &  Son,  which  he  be- 
lieves is  as  follows : 

JVew-  York,  bmo.  15, 1807. 
John  Taber  j 

This  day'*  mail  brought  me  thy  letter,  by  which    I 
am  surprised  to  observe  thee   has*  refused   compliance 
with  my  request.     I  cannot  account  for  the  strange  ad- 
vice youi  merchants  gave  respecting  protesting  those 
bills.     I,  hdwever,  admit  that'  in   ordinary  cases  there 
would  not  be   much  impropriety  in  protesting  them, 
though  I  could  not  possibly  alter  the  state  -of  your  bu- 
siness, the  debt  being  indisputable,  their  being  accept- 
ed only  acknowledged  the  debt  to  be  due  ;  but  I  must 
insist  if  thee  has  any  regard  to  justioe,   that  thee  will, 
if  not  returned,  accept  the  in  for  account  of  John  Ta- 
ber &  Son;  if  returned,  authorise  rife   to  accept   them 
for  their  account.     I  Consider  the  argument  that  I  ex- 
pected to  secure  the  Mac  and  cargo,  no  excuse  at  all, 
particularly  as  no  attachment  can  be  made  in  this  state 
for  partial  benefit,  all  attachments  must   be    made  for 
the  benefit  of  all  the    creditors.     So    that  if  1    have 
property  in  my  hands,  the'  best  possible  step  the   cred- 
itors could  take  would  be  for  one  of  them  to  attach  it 
jn  my  hands  :  therefore,  must  pointedly  insist  on  thy  ac- 
cepting, or  ordering  me  to  accept  those   bills.     As  to 
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advice  from  thy  neighbours,  it  is  one  of  those  simple  *8 In- 
cases that  do  not  require  advice,  and  I  say  expressly, 
when  thee  considers  my  situation,  thee  cannot  honestly 
refuse  my  request.  If  I  was  in  thy  situation,  and  air 
the  world  advised  me  not  to  do  it,  I  should  not  pay  the 
least  respect  to  such  advice,  but  accept  the  bills  with- 
out a  moment's  hesitation.  If  thou  thinks  Paul  La- 
nusse  will  be  a  more  difficult  creditor  than.  I  shall  be, 
thee  will,  under  present  circumstances,  be  mistaken,  to 
where  I  ami  thus  forced  into  a  monstrous  loss,  I  shall 
be  very  difficult,  although,  in  common  cases,  should  be 
favourably  disposed. 

Your  fiiend, 

JACOB  BARKER. 

The  plaintiff  further  proved  by  Joseph  Thebaud,  of 
New- York,  the  plaintiff's  agent,  that  in  the  beginning 
of  October,  1807,  he  received  from  the  plaintiff  the  fol- 
lowing account,  dated  1st  September,  1807,  at  New* 
Orleans,  which  he  showed  to  the  defendant,  and  deman- 
ded payment  of  the  same,  which  was  refused  by  the 
defendant : 
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Dr.  Mr.  Jacob  Barker  of  Mew-York* for   account  of  Meson.  Jokm  Ti- 
ber and  Son,  of  Portland,  in  aect:  current  with  Pout  Lanum.       Cr. 


ISIS 

Lanua* 

Barker.     April  13.  To  amount  of  500 
bales  of  cotton  as 
per  inToice,    #33,098  31 
24.  Disbursements  of 
•hip  Mac,  aa  par 
account  5943  09 

My  commissions  on 
freight  procured  for 
the  Mac,  #597460 
a  5  per  cent        298  73 
Do.  on  demurrage 
collected  #5,160  a 
2  1-2  per  cent,        12875 
My  drafts  of 
March  20  on 
JohnTaberJfc 
Son,  farcer  of 
Tho.  Elmos,  #5000  00 
do  5000  00 

Damages  paid, 
10  per  cent.      1000  00 

11000  00 


#5046948 


To  balance  per  cent.  12S51 28 


1807. 
Jan.  23.  By  my  draft  fawBra- 

sier.  #1800  00 

do  Stephed  Zocharie,  110000 
do  Delarie  k  Canut,  607  25 
do  Jos.  Thebaod,  1370  00 
Fob.  6..  do  J.  B.  Steggt  301  00 
12.  do  Samuel  Lord,     573  00 

15.  do  B.  Labarte,         600  00 
Mar.  3.  do  Thomas,  EUnes,  5000  00 

do  do  5000  00 

16.  do  Francis  Depan,6000  00 
;  do  J.  Paul  Poutx.  691  60 
SO.  do  Thomas  Elmos,  5000  00 

do  do  5000  00 

Demurrage  ship  Mac, 
commencing  5th  June, 
to  the  16th  Sept  being 
103  days,  at  #50  per 
day.  5150  00 

May  2.  1  janh  cable  from  ship 

Mac,  26  24 

Balance  duo  Paul  La. 
nusse,  12251  2ft 


#50469  48 


Errors  excepted. 

New-Orleans,  1st  September,  1808. 
(Singed)  PAUL  LANUSSE. 


The  plaintiff  further  proved,  that  in  the  suit  first 
mbove  mentioned,  which  had  been  depending,  between 
liim  and  the  defendant  in  the  supreme  court  of  the 
state  of  New- York,  the  plaintiff  suffered  a  nonsuit,, 
on  the  nineteenth  of  December,  1808,  after  the  judge 
had  charged  the  jury  in  favour  of  the  defendant.  And 
the  plaintiff  further  proved,  that  he  did,  on  the  30th  of 
January,  1809,  draw  two  new  sets  of  bills  upon  the  de- 
fendant, which  were  produced  and  read  in  evidence 
by  the  plaintiff's  counsel,  and  ate  in  the  words  arid 
figures  following: 
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New-Orleans*  30tt  January,  1809.  »I* 

Exchange  for  dolls.  10065  35  cents. 

Sixty  day?  after  sight  of  this  my  second  of  exchange, 
(first  and  third  of  same  tenor  and  date  not  paid)  pay 
to  Mr.  Jos.  Thebaud,  or  order,  ten  thousand  and  fifty- 
five  dollars;  thirty-five  "cents,  value  received,  which 
place  to  the  account  of 

PAUL  LANUSSE. 
To  Mr.  Jacob  Barker,  Merchant,  New-  York. 

New-Orleans,  20th  January,  1809. 
Exchange  for  dolls.  2195  93  1-2  cents. 

Sixty  days  after  sight  of  this  my  second  of  exchange, 
(first  and  third:  of  same  tenor  and  date  not  paid)  pay 
to  Mr,  Jos.  Thebaud,  or  order,  two  thousand  one  hun- 
dred and  ninety-five  dollars,  ninety-three  and  a  half 
cents,  value  received,  which  place  to  account  oi 

PAUL  LANUSSE. 
To  Mr-  Jacob  Barker,  Merchant,  Jfew-Yprk. 

That  the  said  bills  were  protested  for  non-accept- 
ance on  the  11th  of  March,  1809,  and  for  non-pay- 
ment on  the  13th  May,  1809.  The  notary  also 
'proved,  that  at  the  time  of  presenting  the  said  bills, 
he  offered  to  the  defendant  the  account  and  letters 
herein  next  stated,  which  the  defendant  refused  to 
accept,  and  desired  the  notary  to  take  them  away, 
who  refused,  and  threw  them  on  '  his,  the  defendant's 
counter.  The  bills  were  accompanied  with  a  letter 
of  advice,  mentioning  that  the  first  bill  was  for  the 
balance  due  for  the  purchase  of  the  600  bales  of 
/cotton,  and  the  other  for-  disbursements  of  the  ship 
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1818*      Mac,  and'  1600  dollars  damages  paid  on  the  two  drafts 
j^JU^   of  5000  each  on  Taber  4  Son,  returned  protested  for 

y.  non-payment. 
Barker.  The  plaintiff  further  proved,  that  all  the  bills  of  ex- 
change drawn  by  plaintiff  on  the  defendant,  and  con- 
tained in  the  above  account,  amounting  to  23,042  dol- 
lars 96  cents  had  been  paid  by  the  defendant  alter  the 
same  had  been  protested  for  non-payment,  excepting 
the  last  mentioned  bills  for  6,000  dollars  each,  drawn 
in  favour  of  Thomas  Elmes,  and  forwarded  as  afore* 
said  to  Corp,  Ellis  &  Shaw.  It  was  also  admitted, 
that  the  plaintiff  had  received  no  part  of  the  freight 
of  the  Mac's  cargo,  although  it  is  mentioned  in  a  let- 
ter of  his,  that  he  had  received  the  freight  or  a  part  of 
it- 

The  plaintiff  then  proved,  that  the  ordinary  interest 
of  money  in  New-Orleans  was  ten  per  cent,  per  annum, 
and  the .  lawful  interest  in  New-York  was  seven  per 
cent. 

The  plaintiff  having  made  the  proofs  on  his  part,  here 
rested  his  cause.  Whereupon,  the  defendant  then  pro- 
duced in  evidence  the  following  account,  forwarded  to 
him  by  the  plaintiff,  in  his  letter  of  the  20th  of  May, 
1807. 
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Th.  Mean.  J.Taber  it  Son,  in  Portland,  in  account  current  with  Foul 

C*4 


1818. 


1807. 
April  13.  To  amount  of  500 
bales  of  cotton  as 
par  invoice,  f  33498  31 
24.  Ditburaement  of 
•hip  Mac,  aaper 
account,         5943691-5, 
My    commission    on 
freight  procured  for 
the  Mao,  05,974  SO 
t  aS  percent       298  73 
Do.   on    demurrage 
collected,  f 5,150  a 
2 1-2  per  cent*    128  75 


39,469  48  1-2 


1807. 
Jan. 22  By  my  draft  fat, 

Brajier,     1800 
do.  Stepn.Zacharie,U0O 
do.  Delaire  U  Canat£07  26 
do  Joseph  Th>baud,13?0 
Feb.  6.  do  Jacob  D.  Stag*    30121 
12.  do  Samuel  Lord,      673 
16.  do  Labarte,  600 

Mar ,  3.  do  Thomas  Elmea,  5000 
do  do  5000 

do  Franois  Depau,  6000 
doJ.PanlPonti,      691 
20  do  Thomas  EUnes ,  5000 
do  do  5000 

Demurrage  of  ship  Mac, 
commencing  5th  -of 
June  to  16th  Sept.  be- 
ing 103  days  a  |50  5150 
April  24  Bal.  due  me,    1276  52 1-2 
\   *■* 

99,46948  I-t 


April  24.    To  balance  per 

contra  due  me,  1276  421-2 
Errors  and  oniUsjona  excepted. 

NewOrleans,  April  24, 1801 

(Signed)  PAUL  LANtf BSE. 

Dr.  Metsrt.  J.  Tabtr  <r  Son,  of  Portland,  in  account  with  P.  Lanuue,  Cr 


1907, 
April  24-    To  balance  per 

contra,  J1276  52 1-2 


1276  52  1-2 


1807. 

May  2.    By  1  junk  cable,  25  24 
*20<        balance,      1251281-2 


1807. 
May  20.    To  balance  due 

ny.  1251  28  1-2 

E.  6  O.E.' 
NeWiOrleane,  May  20th,  1807. 

(Signed) 


1726.52  14 


For  Paul  Lanuue* 
P.  Sc  H.  AMELUNG, 


The  defendant  then  proved,  by  Qabriel  Shaw,  of 
the  house  of  Corp,  Ellis  &  Shaw,  of  New-York,  that 
the  two  bills  of  exchange  drawn  by  Paul  Lanusse  on 
John  Taber  &  Son,  dated  the  20th  of  March,  1807, 
were  received  by  Corp,  Ellis  &  Shaw,  from  Thomas 
Elmes  of  New-Orleans,  in  whose  favour  they  were 
drawn,  about  the  27th  or  25th  day  of  April  in  the  same 
year,  and  were  immediately  forwarded  by  him  to  John 
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1818.  Tabcr  &  Son,  of  Portland,  for  acceptance ;  that  they 
l^uKum  werc  Protc8tec*  on  *e  30th  of  the  same  month  at  Port- 
r.  land,  for  non-acceptance,  and  were  received  by  the 
Barker,  witness  with  the  protests  about  the  5th  or  6th  of  May, 
about  which  day,  and  after  the  receipt  of  the  said  bills, 
he  either  met  the  defendant  in  the  street,  or  called  .at 
his  house,  but  which  he  cannot  recollect,  and  showed 
him,  he  believed,  the  said  bills  and  protest,  having  un- 
derstood the  said  defendant  had,  in  some  way*  some 
concern  in  the  business.  That  the  said  bills  at  maturi- 
ty were  protested  in  New- York,  for  non-payment,  and 
were  afterwards  remitted  to  the  said  Thomas  Elmes 
at  New-Orleans.  From  the  protest  it  appeared  that 
the  two  bills  of  $5,000  each,  were  protested  for 
non-payment  on  the  2d  day  of  July,  1807,  in  !New„ 
York,  and  that  the  limited  time  mentioned  in  the  said 
bills  with  the  days  of  grace,  were  then  expired,  since 
the  bills  *vere  protested  for  non-acceptance  in  Port- 
land. 

The  defendant  then  rested  his  cause ;  upon  which 
the  plaintiff  claimed  a  verdict  for  the  sum  of 
$17,909  02,  if  the  court  and  jury  were  of  opinion 
that  interest  was  allowable  at  the  rate  of  ten  per  cent. ; 
but  if  they  were  of  opinion  that  interest  at  the  rate  of 
seven  per  cent,  only  was  allowable,  then  the  plaintiff 
claimed  a  -verdict  for  the  sum  of  $15,910  94 ;  and  the 
plaintiff  exhibited'  the  following  statement,  showing 
the  manner  in  which  the  said  several  sums  were  cal- 
culated, viz. 

let        1807. 

April  13.     To  amount  of  600  bales  of  cotton,  a*  per  invoice,  $33498  31 

24.  To  disbursements  forship,  with  com.  at  5  percent.       5£43  6a 

To  commissions  on  freight,  f  5974  60,  at  6  per  cent  '|gg^ 

To  do  on  demarrafco  collected,  f5 160,  at  %  M  per  cent  1*3  75 

8M69S* 


i 
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fcj  bilk  paid,  f*3>042  96 

hj  demorfrge  received,  5,150  00 

By  one  jttnk  cable,  26  24 

28,216  20 

#11,261  19 
I'd  interest  on  f  11,251  19,  from  13th  of  May,  1809, 

(protest  of  ntir  bills,)  to  the  13th  of  April,  1815, 

(day  ofrsrdiot^atlOpercsnt.,5  jSATflllmonths,        8658  83 

17908  02 
td*       To  aJnount  of  damage*  as  above,  11,251  )9 

To  interest  on  the  above  earn  of  #1 1 ,251 19, 

for  ths  same  period,  at  7  per  cent.  4,659  75 

|15910  94 

The  plaintiff  then  prayed  the  judge  of  the  circuit 
Court  to  charge  and  deliver  his  opinion  to  th6  jury,  that 
the  plaintiff  was  entitled  to  the  aforesaid  sum  of  17,908 
dollars  and  2  cents  if  the  interest  was  ta  be  calculated 
at  the  rate  of  10  per  cent,   or  to  the  sum  of  15,910  dol- 
lars and  94  cents,  if  the  interest  was  to  be  calculated  at 
the  rate  of  seven  per    cent.     The  defendant  insisted 
that  the  plaintiff  was  not  entitled  to  any  damages;  and 
the  judge  so  charged  the  jury,  pro  forma.    A   verdict 
was  thereupon  taken  for  the  defendant,  and  a  bill  of 
exceptions  tendered.     An  agreement  was  entered  ihto 
by  the  counsel  for  both  parties,  that  the  cause  should 
ibe  carried  to  the  supreme  court  by  wrt  of  error,   and 
that  if  the  supreme  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  a  judgment  for  the  principal 
sum  of  11,251  dollars  and  19  cents  with  interest,  at  the 
rate  of  10  per  cent.,  then  the  judgment  should  be  ren- 
dered for  the  sum  of  17,908  dollars  and  2  cents,  with 
coats.     Or  if  the  court    should  be  of   opinion  that  he 
was  entitled  to  interest  at  the  rate  of  seven  percent  on- 
ly that  judgment  should  be  rendered   for    the  sum  of 

VotvIII.  19 
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1818.      15,910  dollars  and  94  cents  with   costs:  ojr  if  the  court 


Ltnasse 


should  be  of  opinion  that  any  other,  sum  different  from 
"t.  either  of  the  above  sums,  is  recoverable  by  the  plain- 
Birker.  tiff,  that  judgment  should1  be  rendered  for  such  other 
sum  as  the  court  might  direct.  But  if  it  should  be  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover  any 
damages,  then  the  judgment  for  the  defendant  should 
be  affirmed. 

Mr.  Pendleton,  for  the  plaintiff,  argued,  that  the  de- 
JW.  3lh.  fendant  was  liable,  both  for  the  bills  drawn  by  the 
plaintiff  on  Taber  &  Son,  and,  also,  for  the  bills  drawn* 
in  January,  1809,  on  th«  defendant.  That  the  original 
undertaking  of  the  defendant  was  a  guaranty  that  all 
bills  drawn  by  the  plaintiff,  on  account  of  the  ship  Mac, 
should  be  paid  whether  drawn  on  the  defendant  or  Qn 
Taber  &  Son.  The  learned  Counsel  entered  into  a  crit- 
ical analysis  of  the  opinion  of  the  supreme  court  of  the 
state  of  New- York  in  this  cause,*  and  contended  that 
the  rule*  for  construing  contracts  extend  to  all  parties 
alike,  whether  sureties  or  principals:  That  they  must 
be  construed  according  to  the  intention  of  the  parties,- 
not  a6cording  to  the  mere  literal  meaning  of  the  words. 
If  these  are  ambiguous,  the  intention  must  be  ascer- 
tained by  the  context,  by  contemporaneous  declara- 
tions, writings,  and  transactions,  and,  above  all,  by 
the  purposes  and  objects  to  be  answered.  This  prin- 
ciple is  applicable  to  the  undertaking  of  a  s-urety.*  It 
is   by    no  means    a    well  established    rule   that    the 

a  \0  Johns  R.  325. 

6  Barclay  ef  ai.  v.  Lucas,  I  T.  B.  291.    Note  «. 
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contract  of  a  surety  is  to  be  construed  more  favourably      Mli 
than  that  of  the  principal.*    The  law  knows  no  favour- 
ites.    The  obligation  of  the  surety  is  the  inducement 
for  the  creditor  to  trust  the  principal,  with  whose  af- 
fairs and  circumstances  the  surety  is  presumed  to  be 
best  acquainted.     Formerly,  nothing  could  discharge 
this  liability  at  law,  but  performance,  if  the  creditor  had 
discharged  the  principal,  or  extended  the  time  of  pay- 
ment by  a  new  contract  with  the  principal,  without  the 
surety's  consent,  the  surety  had  no  remedy.     In  later 
times,  the  courts  of  law  have  interposed  to  protect  the 
surety;  but  there  is  much  contrariety  in  the  numerous 
cases  that,  have  been  decided,  upon  the  question  What 
transactions   between   the    creditor   and  the  principal 
stall  discharge  the  surety.     There  is  no  doubt  that  an 
absolute  discharge  of  the  principal  will  discharge  the 
surety  also.    But  it  is  contended  that  no  new  contract 
or  transaction  between  the'  creditor  and  principal  shall 
discharge  the  surety,  unless  it  deprive  him  of  the  right 
he  always  possesses  of  placing  himself  in  the  creditor** 
situation  by  paying  the  debt  according  to  the  original 
contract,  and  thus   getting    into  his   own  hands   the 
means  of  securing  himself.    This  principle  "is  founded 
on  the  nature  of  the  contract  of  suretyship,  and  is  sup 
ported  by  the  authorities,  except  one  or  two  Cases, 
which  it  will   be  difficult  to  reconcile  .with  principle.* 
All  the  cases  decided  in  England  in  favour  of  sureties 
have  been  where  the  creditor  has  taken  away  this  right 
by  discharging  the  principal,  or  bv  giving  him  a  qeW 

a  Mason  v.  Prichard,  IS  East,  227. 
b  Bishop  v.  Crunch,  i  Ve$.  37  k     Woffington  v.  Sparks  U. 
669. 


V. 
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1818.  extended  credit*  Mere  delay  and  want  of  notice  hate 
been  uniformly  held  insufficient  to  discharge  a  surety > 
But  even  if  the  law  were  otherwise,  there  has  beei  no 

Anker,  unnecessary  delay  or  want  of  notice  in  the  present 
case. 

The  Attorney  General,  and  Mr.  Jones,  contra,  con* 
tended,  that  the  defendant  was  to  he  considered  in ' 
the  character  of  a  surety  merely;  that  this  was  evin- 
ced by  every  part  of  the  correspondence;  and  that  con- 
sequently he  was  boupd  only  according  to  the  literal 
terms  of  his  contract.  That  by  the  well  established 
doctrine  of  law  a?d  equity,  a  different  rule  was  to  be 
applied,  in  the  construction  of  the  contract  of  the  surety, 
from  that  which  was  applicable  to  the  contract  of  the 
principal  .  In  regard  to  the  principal,  a  liberal  interpreta- 
tion ii  to  be  indulged,  to  reach  the  substance  and  equity 
pftbe  contract;  whilst  the  undertaking  of  the  surety  is 
to  be  limited  to  its  precise  terms.  The  reasons  of  this 
distinction  are,  that  there  is  a  valuable  consideration 
moving  from  the  creditor,  which  creates  an  equitable  obli- 
gation, on  the  part  of  the  principal,  independent  of  the 
express  contract,  whilst,  in  respect  to  the  surety,  there  is 
nothing  but  his  express  promise,  acceding  to  that  of  the 

n  Notbitt  w:  Smith,  « JBro.  Ck.  Cat.  579.  Reei  ▼.  Barrington,  8  Vt*. 
Jxm  540.  Smith  ▼.  Lewi*,  3|*r».  Ch.  Com.  .1.  fUlline  v.  Artljng,  } 
Tama.  200.    Doming  ▼.  NortoOtlTtrty,  387. 

h  Cartlidge  ▼.  Bales,  .2  Cain,  JL  667.  Peel  ▼.  Tatloek,  Bet.  *  PuL 
419.  Trent  Navigation  .Co.  ▼.  Harlej,  10  East  34.  Warrington  ▼ 
Tnrbor,  8  East,  tASL,  Owelty  ▼.  Spark*,.  10  £0*^377.  Barnard  »• 
Norton,  Kirby,  193.    Meade  ▼  M'Donnall,  6  ftoincy,  195. 
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principal  debtot.  Another  reason  is  one  of  legal  policy,  to  1818. 
encourage  suretyships  for  the  benefit,  of  commerce,- and  jjanuwe 
the  extension  of  credit,  and  at  the  same  time  to  protect.  .  *. 
the  sureties  by  every  means  consistent  with  morality*  Barker. 
All  the  cases  at  law  are  consonant  with  this  distinc- 
tion.* The  aid  of  the  courts  of  equity  had  been  invok- 
ed in  vain  to  effect  a  more  enlarged  construction  of 
the  undertaking  of  sureties.6-  Besides,  whatever  was 
the  undertaking  of  the  defendant  in  the  present  case, 
the  plaintiff  considered  the  order  contained  in  the  let- 
ter of  the  9th  of  January  as  completely  abrogated  by 
the  letter  of  the.  13th  of  February,  after  which  date  the 
principals  step  in,  and  the  plaintiff  acts  under  their  or- 
ders, and  corresponds  with  them  only.  By  the  last 
mentioned  letter,  the  defendant  promises  to  answer 
bills  drawn  on  himself  only,  which  was  a  new  under- 
taking, on  his  part,  under  which  he  could  not  be  lia- 
ble for  bills  drawn  on  Taber  &  Sou.  Nor  did  the 
plaintiff  give  the  defendant  any  notice  of  those  bills  be- 
ing drawn,  which  omission  would  alone  be  sufficient 
to  discharge  him  from  his  liability. 

Mr:  D.  B.  Ogden,  in  reply,  insisted,  that  though  the 
surety  could  not  be  made  responsible  beyond  the  tenor 
of  his  engagement,  he  could  not  be  discharged  by    im- 


a  Lord  Arlington  ▼.  Merick,  2  Sound.  411.  and  Sergeant  William* 
note,  (6.)  p.  415.  Wright  y.  Rusael,  3  Wils.  530.  S.  C.  2  TV.  BL  934' 
Mjori  v.  Edge,  7  71  A.  254.  Barker  v,  Pnrkor,  1  T.  R.  287.  Ludlow  y[ 
flimond,  2  Caitu's  Cos.  in  error$  1.  Walsh  r.  Bailie,  10  Johns.  Rep.  180. 
RuaMl  r.  Clark;  7  Craneh.  90. 

b  Maxims  m  cavity,  71,  Simpson  v.  Field,  2  Ch.  Ca$.4SL  Reee  ▼• 
Harrington,  2  Ves.  jun.  540. 
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1818.      plication,  still  less  by  studied  ambiguity  of  language 
^^  and  artifice  of  conduct.     That  the  great  fundamental 
*,         principle,  in  the  interpretation  of  contracts,  is  to  carry 
Barker,    into  effect  the  intention  of  the    parties,   and   that  this 
principle  was  peculiarly  applicable  to  commercial  con- 
tracts.    That    where    there  is  a  doubt    arising  froai' 
the  ambiguity  of  expressions,  the  acts  of  the   parties 
may  be  resorted  to  as  supplementary  evidence   of  their 
Intention.     That  even  supposing  their  had  been  a  rev- 
ocation, or  modification  of  the  original  contract,  on  the 
part  of  the  defendant,  he  is  still  liable  under  his  sub. 
sequent  undertaking.     No  case  can  be  found,  where  a 
mere  attempt  to  recover  of  the  principal  will  discharge 
the  surety.     All  the   authorities    are  tlie  other  way. 
The  drawing  the  bills  on  Taber  fr  Son  was  not  a  waiv- 
er of  the  defendant's  liability.     Nor  was  any  notice   to 
the  defendant  necessary,  any   more  than  pn  a  bill  of 
€ixchange,  where  the  want  of  funds  in   the    drawee's 
hands  dispenses  with  the  necessity  of  notice.     So,  in 
this1  case,  the  defendant  having  no  funds  in   the  hands 
of  Taber  &  Son,  notice  to  him  would  not  have  enabled 
him  to  get  into  his  own  hands  the  means   of  securing 
himself. 

Feb.  17th.  Mr.  Jus^ce  Johnsow  delivered  the  opinion  of  the 
court.  This  case  comes  up  on  a  bill  of  exceptions. 
This  charge  of  the  judge  was given  pro  forma,  general- 
ly against  the  plaintiff,  and  the  verdict  conforms  to  it* 
There  are  many  counts  in  the  declaration,  and  if,  on 
any  of  those  counts  the  plaintiff  was  entitled  to  recov- 
or,  the  judgment  below  must  be  reversed. 
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The  first  count  is  on  a  refusal  to  pay  two  sets  of      1818. 
bills  drawn  on  Taber  &  Son    of  Portland,  payable  in 
New- York.     These  bills  were  duly  protested  and  re- 
turned, and  the  amount,  with  damages,  refunded  by  the 
plaintiff. 

In  defence  to  this  count  it  ip  contended :  That  the 
undertaking  of  Barker,  as  expressed  in  his  letter  of 
the  9th  of  January,  1806,  Telates  to  a  different  trans- 
action from  that  upon  which  this  cotton  was  purchas- 
ed; that  this  transaction  originated  in  the  letters  of  the 
26th  of  January,  or  24th  of  July,  1806,  or  of  the  20th 
February,  1807,  and  in  neither  of  those  letteis  js  the 
undertaking,  on  bills  to  be  drawn  on  Taber  fc  Son,  re- 
iterated :  That  the  letters  alluded  to  contain,  in  fact, 
an  implied  revocation  of  the  undertaking  in  the  letter 
of  the  9th,  of  which  the  plaintiff  was  bound  to  take  no- 
tice. 

To  the  correctness  of  these  positions,  this  court  can-    Th?^fcnd: 

,  am'tlettenof 

not  yield  its  assent.     Nothing  could  be  more  inconsist-thelSihofPe- 

ent  with  that  candour  and  good   faith  which  ought  to  24th  of  jliy, 

mark  the  transactions  of  mercantile  men,  than  tofayoinc^^m  of 

the  revocation  of  an  explicit  contract  on  the  construe*  .*•  .un*|lJrt*1f' 
1  ing,  in  ine  lec- 

tion of  a  correspondence  no   where  avowing   that  ob-  ter  <rf  the  9tb 

ject.  It  was  in  the  defendant's  power  to  have  revoked 
his  assumption,  contained  in  the  letter  of  the  9th,  at 
anytime  prior  to  its  execution,  butKf  was  incumbent 
on  fiim  to  have  done  so  avowedl^,  and  in  language 
that  could  not  be  charged  with  equivocation.  In  this 
case,  we  discover  nothing  from  which  such- an  inten- 
tion can  fairly  be  inferred.  The  whole  correspondence 
refers  to  the  same  subject,  and  has  in  view  the  same 
object.     The  expediting  of  the  ship  Mac  on  freight,  if 


144  CASES  IN  THE  SUPREME  COURT 

1318.  freight  could  be  obtained,  and,  if"  not,  to  be  filled  Up/ 
(at  least  to  the  quantity  of  cotton  here  purchased,)  on' 
owner's  account.  This  agency  the  plaintiff  undertakes 
expressly  on  the  credit  of  Barker,  for  a  house,  with 
whose  credit,  except  on  his  introduction,  he  is  unp- 
quainted  :  and  so  far  from  restricting  the  order  con- 
tained in  the  letter  of  the  9th,  there  is  not  one  from  the 
defendant,  in  the  subsequent  correspondence,  that  does? 
not  enlarge  the  order  as  to  quantity,  upon  the  contin- 
gency of  the  ship  not  getting  freight. 

But,  it  is  contended,  although  the  original  assump- 
tion may  not  have  been  revoked,  it  was  not  complied 
with,  according  to  the  terms  in  which  it  was  expressed, 
and,  therefore,  was  not  binding  to  the  defendant.  And 
on  this  ground,  so  far  as  relates  to  the  bills  in  this 
count,  the  court  is  of  opinion,  that  the  defence  is  sup* 
ported  orf  legal  principles.  The  assumption  is  ta 
guaranty  bills,  "drawn  on  Taber  &  Son,  Portland,  or 
me,  at  60  davs  sight."  These  bills  are  drawn  on  Ta- 
ber'&  Son,  Portland,  payable  in  New-York.  Now,  al- 
though we  cannot  see  why  an  honourable  discharge  of 
his  contract  did  not  prompt  the  defendant  to  accept 
these  bills  for  the  honour  of  the  drawer,  when  they 
were  returned  to  New- York  for  non-acceptance,  yet,  as 
it  is  our  duty  to  construe  the  contracts  of  individuals, 
and  not  to  make  them,  we  are  of  opinion,  that  these 
bills  were  not  drawn  in  conformity  to  the  assump- 
tion of  the  defendant.  Merchants  well  understand 
the  difference  between  drawing  bills  upon  a  spe- 
cified place,  and  drawing  them  upon  one  place 
payable  in  another.     We  fire   not  to  inquire  into  the 
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reasons  which  govern  them  in  forming  such  contracts,      1918. 
or  competent  to  judge,   whether  any. other  mode  of    T^T^ 
complying  with  a  contract  may  not  be  as  convenient         v# 
to  them,  as  that  which  they  have  consented  to  be  go-     Baiter, 
verned  by.     But  it  will  be  perceived,-  that  this  opinion  AlOwugh  the 
can  only  effect  the  right  of  the  plaintiff  to  recover  the^||J~^^ 

damages' paid  by  him  on  the  return  of  those  bills,  andnotdmwn  a* 
,-r        ....'-  .  At       i  •     •"*■*  to  the 

has  no  effect,  in  this  view  of  the  case,  uppn  the  plain-  defendant's  ta- 
riff's right  to  recover,  upon  the  original  guaranty  of  this  SSfSdy4!* 
debt,  when  legally  demanded,  u^%K 

It  is,  however,  contended,  that  the  election  to  draw  recover t&d* 
in  this  form,  was  conclusive  upon  the  plaintiff,  and  he  him  on  the  re- 
could  not  afterwards  resort  to  a  draft  upon  the  defend- billgj  but  ^ 
ant  himself.     And  this  brings  up  the  question  upon  the£dr£^£ 
plaintiff's  right  to   recover   upon   the   second   count, the  original 
This  count  is  on  a  refusal  to  pay  a  bill  drawn  on   Bar-  u\e  debt. 
ker  himself,  for  the  exact  balance  of  the  invoice  of  the 
cotton,  after   crediting  the  defendant  whh    the   bills 
that  he  had  paid.    This  bill  was  not  negotiated  and  re- 
turned, but  drawn  in  favour  of  an  agent  of  the  plaintiff, 
and  of  course  no  damages  are  demanded  on  it. 

The  defence  set  up  to  this  count,  to  wit,  that  the  bT^rt^^* 
plaintiff,  by  making  his  election  to  draw .  upon  Taber  election .  to 
and  Son,  is  thereby  piecluded  from  restoring  to  Ear- J*^*-^ 
ker,  we  think  cannot  be  sustained.  It  is  in  vain  that  jj*  JjJJ*^ 
we  look  for  any  passage  in  the  correspondence  thatdndo-  himeelf 
fcolds  out  this  idea,  not  is  there  any  thing  in  the  nature  to  the  defend- 
of  the  transaction  that  will  sanction  this  court  in  at-  JtertaWng*wM 
taching  such  a  restriction  to  Barker's  undertaking.  It  J^^B; 
was  in  effect  a.  promise  to  furnish  the  funds  nc^swry^^dajj^ 
to  carrv  into  execution  this   adventure.     Had  it  con- ry  the  adyen- 

J     _  ^  ttire  into  exe- 

Voi..  III.  20  eutitn. 
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1818.      tained  a  mere  guaranty  of  bills  to  be  drawn  on  Tabtr 
liW|lli9e   4  Sans,  there  might  have  been  some  ground  for  this  ar- 
r.        gument ;  but  where  the  defendant  confers  the  right  to 
B«rkerr    draw  upon  himself,  and,  in  fact,  clearly  recommends  a 
preference  to  such  bills,  he  makes. himself  the  paymas- 
ter, and  we  consider  it  an  original  substantive  under- 
taking.    In  this  view  of  the  case,   the  law  quoted  on 
the  subject  of  securityship  undertakings  cannot  be  ap- 
plicable, and  we  think  the  plaintiff  .ought  .  to  ie cover 
on  this  count. 

There  are  other  items  in  the  plaintiff's  deman  4,  on 
which,  as  the  case  will  be  sent  back,  it  is  necessary  to 
express  an  opinion.  The  first  is  the  charge  of  about 
1200  dollars  for  services  and  expenses  incident  to  thi» 
agency ;  the  other  is  the  charge  of  interest. 

The  first  of  these  items  we    are  clearly    of  opinion 

the  plaintiff  is  entitled  to,  and  that  it  is  recoverable  un- 

JJ^dMxtyder  the  counts  for  services  performed,  and  jn«nej  ex- 

A  *bSLflvm  Pen^e^  *n  lb*  discharge  of  this  undertaking.     And  as 

a  certain  place  to  the  second,  we  are  equally  satisfied  that  interest  is 

on  aceoQUt  of  * 

Mrancee  the*  recoverable  under  the  second  count  m  nature  of  da  ma- 

SSukhi/is  t*8e8-     But  some  difficulty  has   arisen  on  the   question 

money  M*that  Aether  *be  plaintiff  is  entitled  to   recover  the  interest 

pfcek.  The  in-  of  New-Orleans  or  ofNewTYork.     The  former,  the  bill 

invest  of  New*  •      •  4. 

•Orleans  there-  of  exceptions   states  to  be  ten  per  cent. ::  the  latter 
too  allowed  in  . 

tfeii  mi,        seven  per  cent 

Where  a  general  authority  is  given  to  draw  bills  from 

a  certain  place,  on  account  of  advances    there  made, 

the  undertaking  is  to  replace  the  money  at  that  place* 

Had  this  bill  on  Barker  been  negotiated  and'  returned 

under  protest,  the  holder  would  have  been   entitled  to 

demand  oft)1*  drawer  the  interest  of -New -Orleans,  and 
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thus  incidentally  at  least,  the  defendant  would  have  1*18. 
been  compelled  to  pay  the  plaintiff  that  interest.  But 
it  may  be  contended  that  as  the  letter  of  the  36th  ap- 
pears to  restrict  the  order  for  this  purchase,  so  as  ta 
make  it  depend  on  the  condition  of  the  practicability  of 
negotiating  bills  on  New- York,  the  undertaking  of 
Barker  was  limited  to  payments  to  be  made  in  New- 
York.  On  this  point  the  court  ore  of  opinion  that,  even 
though  we  attach  this  condition  to  Barker's  underta- 
king, the  liability  to  replace  the  money  at  New-Or- 
leans still  continued ;  and  any  necessary  loss  on  the 
bills  on  account  of  the  difference  of  exchange,  would 
have  been  chargeable  to  the  defendant ;  but  we  think, 
farther,  that  the  restrictive  words  in  the  letter  alluded 
to  may  justly  be  considered  as  enlarged  into  a  general 
order  in  his  subsequent  correspondence. 

The  court  is  therefore  of  opinion,  th*t  as  the  money- 
was  advanced  at  New-Orleans,  and  to  be  replaced  at. 
New-Orleans,  the  plaintiff  may  claim  the  legal   interest 
at  that  place. 

This    court  is  of  opinion  that  there  is  error  in  the 

judgment  below,  and  that  it  .must  be  reversed.     But  this 

court  can  do  no  more  than  order  a  venire  facias  de  no-  °r  diipwrtke. 

'  tutiDf  the  a- 

An  attempt  has  been  made  to  obtain  from  this  court  jSJed    «poa 


*  mandate  to  the  circuit  court,  to  enter  if  judgment  in  JJJJJJU  dM»l 
conformity , to  an  agreement  pf  parties  entered  on  the  Rffjii*11*  * 
transcript,  which  states  the  amount  to  be  adjudged  to  *]"r*f,,6d  u 
the  plaintiff,  upon  several  alternatives.    But  we  are  of  «gM  mm 
opinion  that  this  court  can  take  no  notice  of  that  con-^*^' 
sent'    The  verdict   presents  no  alternative:  and. the 
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consent  entered  on  the  transcript  or  on  the  minutes  of 
the  circuit  court,  forms  no  part  of  the  record  brought 
up  by  this  writ  of  error.  Nor  will*  this  court  be  led 
into  the  exercise  of  a  power  so  nearly  approaching  the 
province  of  a  jury  in  assessing  damages. 

Judgment  reversed.* 


a  Although  contracts  of  gua- 
ranty are  very  familiar  in  the 
practice  of  the  commercial 
world,  comparatively  few  cases 
have  been  subjected  to  judicial 
decision  in  the  English  and 
American  tribunals.  It  may 
not,  however,  be  without  use 
to  the  learned  reader,  to  col- 
lect the  principal  adjudications 
on  this  subject,  especially  as 
no  attempt  has  yet  been  made 
to  bring  them  before  the  pub- 
lic in  a  connected  view. 

Contracts  of  guaranty,  like 
all  commercial  contracts;  have 
received  a  liberal  interpreta- 
tion in  furtherance  of  the  in- 
tention of  the  parties.  But  at 
the  same  time,  they  are  not 
extended  beyond  the  obvious 
import  of  the  terms  io  their 
reasonable  interpretation.— 
Where,  in  a  letter  of  intro- 
duction of  a  mercantile  firm, 
the  defendants  used  the  follow- 
ing terms.— "We  do  ourselves 
the   pleasure  of   introducing 


them  to  your  correspondence, 
as  a  house  on  whose  integrity 
and  punctuality,   the  Utmost, 
dependence  may  be    placed; 
they  will  write  you  the  nature 
of  thoir   intentions,  and  you 
may  be  assured  of  thoir  com- 
plying fully  with  any  contract 
or    engagements    tbey.  may. 
enter  into  with  you,"  it  was 
held  that  the  letter    did  not 
import  a  guaranty  of  such  en- 
gagements ;  and  that  parol  ev- 
idence was  not  admissible  to 
explain  the  terms  so  as  to  affect 
their  import,  with  regard   to 
the  supposed  guaranty.  Rus- 
sel  v.Clarke,  3  DaU.  415.  S. 
C.  7  Crunch,.  69.  So  where 
B.  wrote  to  C  "a&  I.  under- 
stand Messrs.  A.  At  Go.  hare 
given  you  an  order  fpr  rigging, 
See.  which   will    amount  te> 
4,0001.  I  can  assure  you,  from 
what  I   know  of  JL*b  honour 
and  probity,  you  will  be  pejr- 
fectly  safe  in  crediting  them  to 
that  amount ;  indeed  I  have  no 
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objection  to  guaranty  you  against 
any  lots,  from  giving  them  this 
credit?'  it  was  held  that  the 
Writing  did  not  import  a  per- 
fect and  conclusive  guaranty, 
butonly  a  proposition  or  over- 
ture tending  to  a  guaranty; 
and  that  to  make  it  a  guaranty, 
B.  ought  to  have  had  notice, 
that  it  was  so  regarded  and 
meant  to  be  accepted  or  there 
should  have  been  a  subsequent 
consent  on  his  part  to  convert 
it  into  a  conclusive  guaranty. 
M'lver  v.  Richardson  1 
Maule  and  <Se/wy»,  557.  But 
it  is  said  that  the  words  are  to 
be  taken  as  strongly  against  the 
party  giving  the  guaranty,  as 
the  sense  bf  them  frill  admit 
of.  Therefore)  where  the  de- 
fendant wrote  the  plaintiff, 
"I  hereby  promise  to  be  re- 
sponsible toT.  M.  [the  plain- 
tiff, ]  for  any  goods  ho  hath  or 
may  supply  my  brother  W.  P. 
to  the  amount  of  100/,"  it  was 
held  that  this  was  a  s'amling, 
ojr  contiuing  guaranty  to  the 
extent  of  100/.,  which  might 
at  any  time  become  .due  for 
goods  supplied,  until  the  credit 
was  recalled.  At  the  time  the 
letter  was  written,  goods  had 
been  supplied  to  the  amount  of 
66/.,  and  afterwards,  another 
parcel  was  delivered,  amount- 
ing together  with  the  former 


to  124/.,  all  which  had  been 
paid  for,  and  the  sum  now  in 
dispute,  (and  which  by  the 
judgment  of  the  court,  the 
plaintiff  recovered,)  was  for. a 
farther  supply  to  W.  P.  Mason 
v.  Prichard,  2  Camp.  J\f.  P. 
436.  S.C.  12  East  227.  So* 
where  the  defendant  wrote  to 
the  plaintiff,  "I  have  been. ap- 
plied to  by  my  brother,  W,  W-. ' 
to  be  bound  to  you  for  any 
debts  he  may  contract,  not  t$. 
exceed  100/.  (with  you,)  for 
goods  necessary  in  his  business 
tte  a  jeweller;  I  have  wrote  to 
say  by  this  declaration,  I  con- 
sider myself  bound  [to  you  for 
any  debt  he  may  contract  for 
his  business  as  a  jeweller,  not 
exceeding  1  OC/.after  this  date.'9 
Lord  Ellcnborovgh  said,  that 
the  defendant  was  answerable 
for  any  debt  not  exceeding 
100/.,which  W.  W.  might/rom 
time  to  time  contract  with  the 
plaintiff  in  the  way  of  business; 
that  the  guaranty  was  not  con- 
fined to  cne  instance,  but  ap- 
plied to  debts  successively  re. 
newed;  and  that  if  a  party 
meant  to  be  a  surety  only  for 
a  single  dealing,  he  should  say 
so.  Merle  v.  Wells,  2  Camp. 
JV!  />.  li.  413.  So,  where  the 
defendant  wrote,  "I  hereby 
undertake  and  engage  to  be 
answerable  to  the  extent  of 
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1818.      300/.  for  any  tallow  or  soap 
j^^    supplied  by  Mr.  B.  [the  plaia- 
T.  tiff  J  to  F.  &B.,  provided  they 

Barker,  shall  neglect  to  pay  in  due 
time;"Lord  Ellenborough  held 
it  to  be  &  continuing  guaranty 
while  the  parties  continued  to 
deal  on  the  footing  established 
when  it  was  given;  but  that 
goods  supplied  after  new  ar- 
rangements were  made,  were 
not  within^  the  scope  of  the 
guaranty;  and  he  relied  on  the 
word  "any,"  without  which 
he  thought  it  might  perhaps  be 
confined  to  one  dealing  to  the 
amount  of  3001.  Boston  v.  Ben- 
nett, 3  Camp.  JV.  P.  220.  But 
in  debt  on  a  bond  entered  into 
by  A.  and  B.  with  the  plaintiffs, 
reciting,that  it  was  to  enable  A. 
to  carry  on  his  trade,  and  con- 
ditioned for  the  payment  of  all 
such  sum  or  sums  of  money 
not  exceeding  3000/.  with  law- 
ful interest,  which  should  or 
might  at  any  time  or  times 
thereafter  be  advanced,  and 
lent  by  the  plaintiffs  to  A.  or 
paid  to  his  use,  by  his  order 
and  direction,"  it  was  held, 
that  it  was  a  guaranty  for  the 
definite  amount  of  3003/.,  and 
when  an  advance  waa  made  to 
that  amount,  the  guaranty  be- 
came'/unrfu*  offidoy  and  was 
not  a  continuing  guaranty, 
Kirbv  v.  Duke  of  Marlborough 


2  MauU  and  Seta*,  18. 
And,  where  the  defendants 
wrote  to  the  plaintiff  "If  W. 
&  B.,  our  sons,  wish  to  take 
goods  of  you  on  credit,  we  are 
willing  to  lend  our  names  as 
•security  for  any  amount  they 
may  wish,"  the  court  held* 
that  if  was  not  a  continuing 
guaranty,  but  was  confined  to 
the  first  parcel  of  goods  sold  to 
W.  &  B.;  that  it  gave  an  un- 
limited credit  as  to  ewuunl, 
but  was  silent  as  to  the  contin- 
uance of  the  credit  to  future 
sales,  and  espreino  whom,  est  «r- 
cltuio  alleritu.  Rogers  v. 
Warner,  BJohm$%  Rep  119. 
and  in  a  very  recent  case, 
where  the  defendants  wrote 
to  the  plaintiff,  "our  friend* 
and  connexions  S.  &  II.  H. 
contemplate  under  certain  cir- 
cumstances, making  a  consid- 
erable purchase  of  goods  on  . 
the  continent,  and  for  that 
purpose,  are  about  to  send  an 
agent  to  Europe.  They  wish- 
ed a  letter  of  credit  from  us 
te  increase  their  means,  and 
to  be  used  or  not  asjsircum- 
stances  may  require.  As  we 
are  now  indebted  to  you,  and 
have  no  funds  on  the  continent 
o#  Europe,  we  told  them  we 
could  not  give  a  positive  letter 
of  credit  for  any  sum,  but  that 
we  had  no  doubt  you  would 


OF  THE  UNITED  STATES. 


151 


bo  disposed  to  furnish  them 
with  funds  under  our  guaranty. 
The  object  of  the  present  let* 
ter,  is  therefore,  to  reqpest 
you,  if  convenient,  to  furnish 
them  with  any  sum  they  may 
want,  as  far  as  $  50,000,  say 
50,000  dollars .  They  will  re- 
imburse you  the  amount  they 
receive,  together  with  interest, 
as  soon  as  arrangements  can 
beriadeto  doit.  We  shall 
hold  ourselves  answerable  to 
you  for  the  amount;"  it.  was 
held,  that  was  a.  guaranty  for 
a  single  advance  to  the  amount 
of  50,000  dollars,  and  not  a 
continuing  guaranty,  totU$  quo- 
&•,  to  that  amount,  and  that 
as  soon  as  50,000  dollars  were 
once  advanced,  the  guaranty 
ceased  to  operate  upon  future 
advances,  although  by  inter- 
mediate payments  the  sum  due 
at  the  time  of  such  new  ad- 
vances, were  below  50,000 
dollars.  Cremerv.  Higginson, 
circuit  court  U.  S.  Mass.  Oct 
T.1817.MSS.  Where  A.  re- 
quested B.  to  give  C.  any  as- 
sistance in  the  purchase  of 
goods,  by  letter,  or  otherwise, 
adding,  "you  may  consider 
me;  accountable  with  him  to 
you,  for  any  contract  he  may 
make ;  it  was  held,  that  A. 
was  to   be  considered  as   a 


guarantee,  and  not  a  joint  debt- 
or, and  that  a  contract  by  C. 
with  B.  to  pay  him  a  premium 
for  guaranteeing  a  contract 
of  C.  with  a  third  perron  was 
within  A's  promise.  Meade  v. 
M'Dowell,  5  Binney,  195. 

A  guaranty  to  the  plaintiffs 
"that  if  they  will  credit  D.  a 
sum  not  exceeding  J  500  in 
case  be  shall  ndl  pay  it  in 
twelve  months,  the  guarantee- 
will  pay  it,"  doej  not  imply  a 
condition  that  the  plaintiff  may 
not  advance  more  than  $  500, 
if  the  additional  advance  be  on 
the  general  credit  of  D. — Stur- 
ges  v*  Robins,  7  Ma$$.  A,  301. 

A  guaranty,  "wo  jointly  and 
8everilly  promise  to  guaranty  a 
payment  of  5001.  at  6  per  cent. 
say,  by  a  bill  drawn  on  Q.  H. 
by  D.  and  F.  for  500/.  dated 
10th  of  January,  1808,"  is  to- 
be  construed  as  a  general  gua- 
ranty of  the  bill,  not(as  usuak 
a  guaranty  that  the  acceptor 
should  pay,  but  a  contract  that 
either  the  drawer  or  the  accep- 
tor should  pay.  Philips  v.  Ast* 
ling,  2  Taunt.  Rep.  206.  But 
upon  such  a  guaranty  (if  it  is  to 
be  construed  as  limiting  the  bill 
to  the  specific  sum  *  of  5001) 
the  guarantee  would  not  be  li- 
able to  the  extent  even  of  the 
5001.  if  the  bill  be  drawn  for  a 
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larger  sum  j  for  the  terms  of 
the  contract  must   be  strictly 
complied  with.  lb.  And  a  gua- 
ranty to  A.    for  goods  to  th 
sold  by  him   on   credit  to  B. 
will  not  enure  to  the  benefit  of 
a  third  person,  who  shall  ac- 
tually furnish  the  goods  to  B. 
although  at  the  request  of  A., 
tor  a  surety  is  not  to  be  held 
be) ond  the  scope    of  his  own 
engagement  Robbins  v.  Bing- 
ham. 4  Johns.  Rep.  476.  Walsh 
v.  Bailie,  10  Johns.  Rep.  180. 
And  see  1  Maule  $  Selw.  557. 
So  if  a  letter  of  credit  be  ad- 
dressed to  A.,  and  part  of  the 
goods  are  delivered  by  A.,  and 
pait  by  C.  and  D.,  the  latter 
cannot  recover  on  the  guaran- 
ty.    Robbins  y.   Bingham,  4 
John*.  Rep.  476.  S>,  a  letter 
of  guaranty,  addressed  to  J.  & 
A.  N.  by  mistake,  for  J.  &  J. 
N.  will  not    cover  advances 
made  by  the  latter  on  the  faith 
of  the  letter.  Grant  v.  Naylor, 
4  Cranehy2%4.  Many  cases  an- 
alogous to  this  have  been  deci- 
ded.   As  where  A.    became 
surety  by  bond  that  B.  should 
tr.uly    account  to  C.    for  all 
sums  of  money  received  by  B. 
for  O.'b  use,  and  afterwards  B. 
took  a  partner  with  C.'s  know- 
ledge, it  was    ruled    that  the 
guaranty    iid  not    extend  to 
sums  received  by  B.  and  his 
partner,  for    C.'s    use,  after 


the  formation  of  the  parfnei* 
ship.     Bellairsv.  Els  worth,  5 
Camp.  A.  JP.  53.  So  a  bond 
conditioned  to  repay  all  sums 
advanced  by  fin   persons,  or 
any  of  them,  was  held  not  to 
extend  to  sums  advanced  af- 
ter the  decease  of  one  of  them 
by  the  four  survivors,  the  four 
then  acting  as  bankers.  Wes- 
ton v.  Barton,  4  Taunt.  674. 
And  to  the  same  effect  will  be 
found    the    following  cases ; 
Arlington  v,  Mcrritt,  2  Sound, 
44.  Wright  v.  Russel,  2   IP. 
2M.934.  S.C.  3    Wih.   339, 
Barker  y.  Parker,  T.  R  287. 
Myejs  v.  Ede,  7    T.  R.  254. 
Strange 't.  Lee,  3  JBissf,  484r 
But  if  a  bond  be  given  to  trus" 
tees  conditioned  for  the  faith- 
ful service  of  a  person  during 
his  continuance  in  the   service 
of  a  fluctuating  or    successive 
bmly  of  persons,  not  incorpora" 
ted,  as  the  Globe  Insurance 
Company,  it  will  extend  to  the 
whole  time  the  party  is  in  the 
service  of  such  company,  al- 
though  the  members  maybe 
continually  changing.  Metcalf 
v.   Bruin,  12   East.  400.   An 
agent  in  England  for  merchants 
the  vendors  of  goods  in  Russia 
who  guaranties  "that  the  ship- 
ment shall  be  in    conformity 
with  the  revenue  laws  of  Great 
Britain,  so  that  no  impediment 
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ahall  arise  upon   the  importa-  ces  made,  and  of  the  non-pay* 

lion  thereof,  or  that  in  default  went  by  the  debtor.    InOxley 

the  consequences    shall  rest  v.  Young* 2  H.Bl.  6 IS,  where 

with  the  sellers/'makes  himself  the  defendant,  Upon  an  under- 

personally  responsible  to  the  taking  of  D.  to  indemnify  him, 
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vendee.  Readhead  el  oi.  v. 
Cator,  1  StarlBuUM  P.  R.  14. 
An  impediment  arising  from 
nontcompliance  with  the  JVae- 
%«tia»  JhU  is  an  impediment 
within  the  terms  of  the  guaran- 
ty. And  such  a  guaranty  is 
■ot  within  the  statute  of  frauds, 
if  the  terms  of  the  agreement 
can  be  collected  from  the  writ- 
ten correspondence  between 
the  parties.  Id.  A.  engage*  to 
guarantee  the  amount  of  goods 
supplied  by  B.  to  C,  provided 


guarantied  to  the  plaintiff  an 
order  sent  to  him  by  A.  for 
certain  goods,  and  the  plaintiff 
informed  the  defendant  that  the 
goods  were  preparing,  but  did 
not  give  him  notice  of  the  ac. 
tual  shipment,  the  court 
thought  that  the  right  to  sue 
on  the  guaranty  attached  when 
the  order  was  put  in  a  train  for 
execution,  subject  to  its  being 
actually  executed;  and  that  the 
notice  of  such  intended  execu- 
tion   was  sufficient;  and  the 


J 8  months  credit  be  given;  if  court    farther    thought,    that 

B.  gives  credit  for  1 2  months  that  right  could  not  be  devested 

only,  he  is  not  entitled,  at  the  even  by  a  wilful  neglect  of 

expiration  of  six  months  more,  the  plaintiff,  though,  perhaps. 


to  call  upon  A.  or  his  guaranty. 
But  B.  having,  after  the  com- 
mencement of  the  action,  deli- 
vered an  invoice  from  which 
it  appears  that  credit  was  given 
for  12  months  only,  is  at  liber- 


he  might  be  liable  to  an  action 
on  the  case  at  the  suit  of  the 
defendant,  if  any  such  neglect 
could  be  shown  contrary  to  all 
good  faith,  and  by  which  a  loss 
had  been  incurred.     In  Peel 


tjr.  to  show  that  this  was  a  mis-    v.  Tutlock,  1  Bob.  £  Puff.  419. 
take,  and   that,  ?n  fact,    18    Chief  Justice  Eyre  appears  to 


months  credit  was  given.  Ba- 
con v.  Cbesney,  1  StarkU't  A*. 
P.  B.  192. 

In  cases  of  guaranty,  it  has 
been  made  a  question,  wheth- 
er notice  ought  to  be  given  to 
the  guarantee  of  the  advan* 


have  been  of  opinion,  that  at 
least  in  guaranties  for  go:  d  be** 
haviour,  notice  of  any  embez- 
zlement or  fraud  ought  to  be 
given  within  a  reasonable  time; 
but  the  case  finally  went  off 
upon  narrower      ounds.    In 
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Russell  v.  Clarke,  7  Crcnch, 
69.  92.  it  was  distinctly  held 
by  the  court,  that  if  the  con- 
tract in  that  case  had  been  a 
guaranty,  it  would  certainly 
hare  been  tin  duty  of  the 
plaintiff  to  have  given  immedi- 
ate notice  to  the  defendant  of 
the  extent  of  his  engagement. 
And  the  same  doctrine  was  as- 
certed  in  the  circuit  court,  in 
Cremer  v.  Higginson,  already 
cited. 

Where  there  is  a  guaranty 
of  advances  or  supplies,  it  is  ne- 
cessary in  the  first  instance  to 
make  a  demand  of  payment 
from  the  original  debtor,  or  at 
feast  to  use  reasonable  diligence 
hi  endeavoring  to  make  such 
a  demand,  and  notice  of  non- 
payment must  be  given  in  a 
reasonable  time  to  the  guaran- 
tee. This  may  be  coll ecte  i  as 
the  general  result  of  the  cases 
on  this  subject.  B  ut  where  a  n 
agent  in  England,  for  mer- 
chants the  vendors  of  goods  in 
Russia,  who  guarantees  "that 
the  shipment  shall  be  in  con- 
formity with  the  revenue  laws 
of  Great  Britain,  so  that  no 
impediment  shall  arise  upon 
the  importation  thereof,  or  that 
in  default  the  consequence  shall 
rest  with  the  sellers,"  it  was 
held  that  the  agent  made  him- 
self personally  responsible  to 


the  vendee,  and  that  in  a  dV 
claration  upon  such  a  guaran- 
tee against  the  agent,  it  ?s  un- 
necessary to  allege  any  appli- 
cation  for  indemnity  to  the 
principals.  Readhead  dot. 
v.Cator,!  »ar«w,sJV.P.Jl.l4v 
And  it  is"  not  necessary  to  sue 
the  debtor,  b'  fore  the  right  at- 
taches to  sue  on  the  guaranty. 
Bank  of  New-York  ▼.  Living- 
ston, 2  Johns.  Cos,  409.  And 
where  the  guaranty  is  of  a  note 
or  bill  payable  at  future  timer 
although  it  is  not  necessary  to 
pursue  the  same  strictness  h» 
order  to  charge  a  guarantee  as 
to  charge  *  the  drawer;  yet  a 
due  demand  and  notice  of  non- 
payment ought  to  be  given  to 
the  drawer  and  guarantee; 
and  if  the  necessary  steps  are 
not  taken  to  obtain  payment 
from  the  parties  who  are  lia- 
ble on  the  bill,  and$olnnt,  the 
guarantee  is  discharged.  Phil- 
lips v,  Astling,  2  Tarn.  206. 
Warrington  v.  Furber,  8  Bad, 
245 .  But  it  is  a  sufficient  ex- 
cuse for  not  making  a  demand, 
that'the  debtor  cannot  be  found 
or  that  he  is  Insolvent.  War- 
rington v.  Furber,  8  East,  245. 
Phillips  v.  Astling,  2  Tawed. 
206.  And  if  there  be  gross 
laches  in  securing  tho  debt 
(Duval  v.  JTraak,  13  Jtfojt.  JL 
154.    The  People  v.  Janeen, 
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T  Johns.  R,  332,  Hunt  v.  Uni- 
ted States,  1  Qallu,  34.)  or  if 
the  creditor  undertake  to  do 
any  thing  whereby  to  lessen  or 
postpone  the  responsibility  of 
the  debtor ;  (Commissioners  of 
Berks  v.  Ross,  Birmey,  520,) 
or  if  the  right  of  the  parties  be 
altered,  as  if  any  new   debt 
have  been  incurred;  -or  if  the 
demand  have  been  enlarged  to 
the  prejudice  of  the  guarantee; 
(Peel    v.   Tatlock,  1  Bos.  &r 
P*l.  410,  King    v.   Baldwin, 
*Jokn$.Ckan.R.554.  Boultbee 
t.  Stubbs.  18  Fes,20.)orif  the 
creditor  give  time  to  his  debtor 
without'  the  knowledge  of  the 
guarantee ;  (Skip  v.  Huey,  9 
Jtk.  91,6  Vts.    809.    note  a. 
Rees  v.Berrington,2  Fes.  Jan. 
540.  NUbit  v.  Smith,  2  Bw. 
Ch.  Cos.  579.  Moore  v.  Bow- 
maker,  6  Taunt.  379.  S.  C.  2 
Marshal?*  R.  81.)  or  if  upon 
a  guaranty  of   a  partnership 
debt,    the  partnership  debt  is 
discharged    by    parrying  the 
proportions  of  each  partner  to 
hie  separate  account  without 
any  notice  to  the   guarantee ; 
(Cramer  v.  Higgonson,  MSS. 
above  cited;)  or  if  there  be  a 
fraudulent  concealment  to  the 
injury  of  the  guarantee  ;  (Ox- 
ley  v.  Young,  2  H.  BL  613, 
Bemble,  Eyre,  C.  J.)  in  all 
fete  cases    the  guarantee  is 


discharged.     And  it  has  been 
held  in  a  recent  case,  that  if 
the  holder  of  a  note  i3  request- 
ed by  the  surety,  (being  one  of 
the  joint  makers.)  to  proceed 
without  delay  and  collect  the 
money  of  the  principal,  who  is 
solvent,  and  Ira  omits  to  do  it, 
until  the  principal  becomes  in* 
solvent,  the  surety  will  be  ex- 
onerated at    law.   (Paine    v. 
Packard,   13  Johns.  R.  174,) 
But  this    decision  has    been 
questioned,  by    very  high  au- 
thority.   (King  v.  Baldwin,  2 
Johns.    Chan.    R.  663,  564.) 
Where  there  are  several  debts 
due,  some  of  which  are  guar* 
tied  and  some  not,, and  pay- 
ments are  made  by  one  debt-, 
or,  the  same  general  rule  ap- 
plies in  this  as  in  other  cases, 
that  where  the  debtor  makes 
no  application  of  any  payment, 
the  creditor  may  apply    it  to 
any  account  he  pleases.  (Kir* 
by  v.  Duke  of  Marlborough,  2 
Maule  Sf  Stlw.  18.  Dawson  v. 
Remnant,  6  Esp.  R.  26. Field 
v.  ^Holland,    6    Cranch.     8, 
Hutchinson  v.  Bell,  1   Taunt. 
558.    Sturges  v.  Bobbins,  7 
Mast.  R.  301.) 

Pothier,  in  his  treatise  on 

obligations,  has  discussed  with 

great  learning  and   ingenuity 

the  whole  doctrine  ofsurety- 

abinandffuarantv.  Traits  des 
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*f*^*"  *  to  8.  Among  other  thing*; 
^  be  remarks,  that  tart  should 
be  taken  not  to  take  for  a  pro* 
inise  to  become  surety,  what 
•one  says  or*wrrtes*  unless  there 
be  a  well-marked'  intention  to 
do  so.  Therefore,  he  adds, 
if  I  wrote  or  said  to  you,  that 
a  man  whocasked  you  to  lend 
you  money,  was  soWent,  this 
Could  not  be  taken  for  an  ' 
'agreement  to  become  a  surety 
for  I  might  well  have  no  other 
intention  than  fo  inform  you  of 
what  I  believtod  to  be  the  case 
<and  not  to  bind  myself.  On 
this  principle  it  was  adjudged 
in  a  case  reported  in  Papon  X. 
4.  13.  that  these  words,  in  a 
letter  to  the  keeper  of  a  board- 
•  sng-house,  "A.  B.  iptends  to 
send  his  son  to  board  with  you. 
He  is*  an  honest  man  and  will 
pay  you  well,"  did  not  include 
an  obligation.  On  the  same 
.principle,  if  I  accompany  a 
persbtyto  a  woolen-draper's, 
where  he  buys  cloth,  the  dra- 
per ought  not  to  conclude  that 
I  am  security  for  him.  The 
following  distinctions  and  prin- 
ciples stated  .by  this  learned 
writer,  seem  worthy  of  notice, 
in  reference  to  4he  subject  of 
this  note.  1.  Where  the  surety 
has  expressed  the  sum  and 
cause  for  Which  he  became 
surety,  his  obligation  does  not 


extend  beyond  (he  sum  sbd 
cause  expressed.  As  if  one 
become  bound  for  the  principal 
debt,  he  will  not  be  liable  for 
interest,  e.  On  the  other  hand* 
when  the  words  of  the  surety* 
ship  are  general  and  indetef- 
minate,\be  surety  is.  presumed 
to  have  bound  himself  Tor  al 
the  obligations  of  the  debtor 
resulting  from  the  contract  to' 
which  he  acceded;  and, there- 
fore, a  surety  in  generel  terms, 
is  bound  not  only  for  the  prin- 
cipal sutn,  but  (br  interest;  and 
not  only  for  the  interest  due  tt 
ret  notora,  but  for  that  occa- 
sioned by  the  delay  of  the 
debtor.  And  this  is  conform- 
able to  the  doctrine  of  the  Ro- 
man law,  S.  And,  in  general* 
however  unlimited  the  surety- 
ship may  be,'  it  does  not  extend 
to  the  penalties  to  which  the 
debtor  may  be  condemned. 
'  officio  jndiccs  propter  warn  cm* 
iumaciam.  4.  The  obligation 
of  suretyship  is  extinguished 
by  an  extinction  of  the  princi- 
pal debt  ;  by  the  creditor's  dis* 
abling  himself  by  his  own  act 
from  ceding  his  action  against 
his  principal  debtor,  which  the 
surety  has  an  interest  in  having 
assigned  to  him;  by  the  credn 
tor's  accepting  in  payment  pro* 
perty,  the  title  to  which  after* 
wards  proves  to  be  invalid,  at 
least  if  the  p.incipal  debtor  in 
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the  mean  lima  becomes  insol- 
vent. 5.  And  the  principal  debt 
nay  be  extinguished  not  only  by 
payment  or*  set  off  or  release, 
but  also  by  a  novation  of  the 
debt,  that  is,  by  accepting  a 
sew  obligation  in  discharge  of 
the  old  one.  6.  Pothier  then 
puts  the  case,  whether  the 
surety  be  discharged  by  the 
creditor's  granting  to  the  debt- 
or a  delay  for  the  payment,  and 
agrees  witu  Vinnius  in  hold- 
ing the  negative,  for  he  says, 
the  simple  delay,  not  making 
the  debt  appear  discharged, 
deprives  the  surety  of  no  means 
of  providing  Tor  his  own  safety 
and  the  surety  cannot  pro! 
tend  that  the  delay  prejudices 
him,  since  he  himself  de- 
rives an  advantage  from  it. 
7.  According  to  the  princi- 
ples of  the  ancient  civil  law, 
the  creditor  could  demand  pay- 
ment from  the  surety  without 
first  resorting  for  payment  to 
the  principal  debtor.  But  Jus- 
tinian altered  that  rule,  and 
gave  to  the  surety  an  excep- 
tion or  plea,  which  is  called  an 
exception  of  discussion,  or  of 
order,  by.  which  he  may  re- 
quire the  creditor  to  proceed 
in  the  first  instance  against  the 
principal  debtor.      And  this 


rule,  with  some  exceptional  1611. 
was  adopted  into  the  ancient  ^^^ 
jurisprudence  of  France.  But  y# 
at  no  time,  either  in  the  civil  or  Beiker* 
French  law,  did  the  bringing  of 
a  suit  by  the  creditor  against 
his  principal  debtor  discharge 
thcsurety,  who,  therefore,  re- 
mained bound  uiitil  payment 
And  the  omission  of  the  credi- 
tor to  institute  a  suit  of  dis- 
cussion against  the  principal 
debtor,  notwithstanding  a  re- 
quest of  the  surety,  until  after 
the  debtor  becomes  insolvent, 
is  not  thought  to  discharge  the 
surety.  But  if  a  surety  had 
contracted  only  to  pay  what  the 
creditor  could  not  obtain  froin. 
the  principal  debtor,  an  omis- 
sion to  sue  for  a  long  time, 
and  until  after  an  insolvency, 
may  discharge  tho  surety.  8. 
To  entitle  the  Burety,  after  pay* 
ment%  to  recover  over  s  jainst 
the  principal  debtor,  it  is  ne- 
cessary that  the  surety  should 
not  have  neglected,  by  bis  own 
fault,  to  plead  any  proper  plea 
in  bar  of  the  creditor;  that  the 
payment  should  have  been  va- 
lid, and  should  have  discharg- 
ed the  principal  debtor;  and 
that  the  principal  debtor  should 
not  have  paid  a  second  time  Dy 
the  fault  of  the  surety     See 
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Pothier,  Traits  da  Obligation 
part  2.  eh.  6.  «.  1  to  8.  The 
Code  Napoleon,  or  civil  code, 
adopts,  for  the  most  part,  the 
doctrines  stated  in  Pothier. 
£w.  S.#.  14.  art.  2011,  #c.  to 
2043.  It  declares  that  a  gua- 
ranty or  suretyship,  (cauium- 
nment,)  ought  not  to  he  pre 
eumed;  it  ought  to  be  express; 
mod  ought  not  to  he  extended 
beyond  the  limits  of  the  con- 
tract itself.  An  indefinite  "gua- 
ranty of.  a  principal  obligation 
extends  to  all  the  accessories 
of  the  debt  The  guarantee 
is  not  bound  to  pay  but  upon 
the  default  of  the  debtor»__who 
ought,  in  the  first  instance,  to 
be  sued  by  discussion,  against 
bis'goods.  In  a  suit  against 
♦he  guarantee,  he  may  enter 
the  same  exceptions .  to  the 
debt  (except  they  are  pure- 
ly personal)  as  the  principal 
debtor  may.  The  surety  is 
discharged,  when  by  the  act  of 
the  creditor  the  guarantee  can- 
not have  the  benefit  of  a  sub- 


stitution to  the  rights,  hypotb 
ecation,  and  privileges  of  the- 
creditor.  A  simple  postpone- 
ment of  the  time  granted  by 
the  creditor  to  the  debtor,  does 
not  discharge  the  guarantee, 
who  may,  however,  in  that 
case,  pursue  the  debtor  to  en- 
force payment.  Code  JYape- 
leon,  ubi  supra.  See  also,  the 
Digest  of  the  civil  Laws  sf 
Louisiana,  p.  4*9.  ErskhuU 
Institute*  of  the  Laws  of  Scot' 
land,  10th  ed.  320:  The  co- 
incidences between  the  doc* 
trines  of  the  common  law,  and 
those  of  the  civil  law,  and  the 
codes  derived  from  it,  are 
very  striking  ;  and  the  diffe-  . 
rences  in  particular  cases, 
seem  to  result  rather  from  tho 
difference  of  the  remedies,  of 
guaranties  and  sureties,  under 
the  various  systems,  (which, 
of  course,  require  -a  corres- 
ponding change  as  to  their  lia- 
bility,) than  from  any  theoret- 
ical opposition  in  principles. 
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Hughe*, 
v. 
(common  law.)  Union   lot. 

Company 

Hughes  t.  The  Union  Insurance  Company. 


i  on  a  vessel  and  freight  M  at  and  from  Teneriffe  to  tha  He- 
nana*  and  at  and  from  thanoa  to  New- York,  with  liberty  to  stop  at 
•Matansas,"  with  a  representation  that  the  vessel  waa  M  to  atop  at 
•Mataaaaa  to  know  if  there  ware  any  men  of  war  off  too  Havana*." 
The  vessel  soiled  on  the  voyage  insured,  and  put  into  Matantas  to 
avoid  Britieh  cruisers,  who  were  then  off  the  Havanne,  and  wore  in 
the  practice  of  capturing  neutral  vessels  trading  from  one  Spaniab 
port  to  another.  While  at  Matanzas  ahe  unladed  her  cargo,  under 
an  order  from  the  Spanish  authorities ;  and  afterwards  proceeded  te> 
Hevanna,  whence  she  sailed  on  her  voyage  for  New-Torts  and  waa  af- 
terwards lost,  by  the  perils  of  the  seas.  It  waa  proved  that  the  atop* 
ping  and  delay  at  the  Havanna  was  necessary  to  avoid  capture,  that 
no  delay  waa  occasioned  by  discharging  the  cargo,  and  that  the  risk 
was  not  increased,  but  diminished. 
Held,  thot  the  order  of  the  Spanish  government  was  obtained  under 
each  circumstances  as  took  from  it  the  character  of  *  vis  mn/er  im- 
posed upon  the  master,  and  was,  therefore,  no  excuse  for  discharging* 
the  cargo ;  but  that  the  stepping  and  delay  at  Matantas  were  per* 
mitted  by  the  policy,  and  that  the  unlading  tho  cargo  was  not  a  de- 
viation. This  caso  distinguished  from  that  of  the  Maryland  Inn,  On, 
v;  La  Roy,  it  a/.  7  Craneh^  16. 

Error  to  the  circuit  court  for  the  district  of  Mary- 
land. 

Thii  waa  an  action  of  assumpsit  brought  on  a  po- 
licy insuring  the  ship  Henry,  and  her  freight,  "  at  and 
from  Teneriffe  to  the  Havanna,  and  at  and  from 
thence  to  New- York,  with  liberty  to  stop  at  Matan- 
zas." At  the  trial  the  plaintiff  gave  in  evidence  the 
representation  on  which  the  policy  was  made,  which 
contained  this  expression :  u  We   are  to  stop  at  Ma- 
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.1818-  tanzas  to  know  if  there  are  any  men  of  war  off  the  H«_ 
jJJ^  vanna."  The  vessel  sailed  from  Teneriffe  on  the  7lh 
y.  of  April,  1807,  and  on  the  7th  of  June  following,  put 
Union  Ini.into  Matanzas,  in  the  island  of  Cuba,  to  avoid  British 
■^  *'  cruizers,  who  were  then  cruizing  on  her  way  to,  and  off 
the  port  of,  Havanna,  and  who  were  then  in  the  prac- 
tice of  capturing  American  vessels  sailing  from  one 
Spanish  port  to  another.  On  the  6th  of  July,  as  soon 
as  the  passage  was  clear,  she  proceeded  to  the  Havan- 
na, whence,  on  the  14th  of  July,  she  sailed  on  her  voy- 
age to  New-York.  On  the  28th  of  that  month  she 
foundered  at  sea,  and  was  totally  lost  The  action 
was  for  the  insurance  on  the  vessel  and  freight  from 
the  Havanna*  The  underwriters  gave  in  evidencc^.that 
while  at  Matanzas  she  unladed,  her  cargo,  and  insisted 
that  this  was  a  deviation,  by  which  they  were  discharg- 
ed, To  rfepel  this  evidence,  the  plaintiffs  showed  that 
the  stopping  and  delay  at  Matanzas  were  necessary  to 
avoid  capture,  and,  therefore,  allowed  by  the  policy; 
that  no  delay  was  occasioned  by  discharging  the  cargo  ; 
that  the  risk  was  not  increased,  but  diminished  by  it ; 
and  that  an  order  from  the  Spanish  government  had 
made  this  act  necessary. 

The  court  instructed  the  jury,  that  unlading  the 
cargo  at  Matanzas  was  a  deviation  which  discharged 
the  underwriters,  unless  it  was  rendered  necessary  by 
the  order  of  the  Spanish  government  at  the  Havanna. 
That  in  this  case  the  order  did  not  justify  such  un- 
lading, and  that  th$  underwriters  were,  consequently, 
d'scharged*  Under  these  directions  the  jury  found 
a  verdict  for  the  defendants.  The  plaintiff  having 
cepte    to  tbe  opinion  of  the  court,  the  judgment 
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which  was  rendered  in  favour  of  the  defendants   was.     1818. 

brought  before  this  court  on  writ  of  error.  Huriws 

▼• 
Mr.  Harper,  for  the  plaintiff,  argued,  that  the  unla- Union  Ins. 

ding  at  Matanzas  was  by  a  mandate,  and  not  a  permit-  jre(.  12& 
Hon  from  the  Spanish  government,  which  being  a 
vis  major,  excused  the  master.  That  in  this  case  the 
risk  was  not  increased  but  diminished,  by  stopping  at  Ma* 
tanzas.  Neither  party  is  at  liberty  to  vary  the  risk  ; 
but  this  rule  applies  to  cases  where  the  change  tnay.pro- 
duce  some  inconvenience  to  the  iusurer,  not  where  it 
does  actually  produce  it  merely.  Unnecessary  devia- 
tion always  discharges  the  underwriters,  because  it 
may  increase  the  risk.  But  here  the  policy  permitted 
the  stopping  and  delay  at  Matanzas;  and  the  risk  not 
only  could  not  be  increased,  but  was  actually  diminish- 
ed by  discharging  the  cargo,  and  proceeding  with  the 
vessel  close  along  the  shore  to  the  Havanna.  This 
doctrine  is  not  impugned,  in  the  Maryland  Insurance 
Company  v.  Le  Roy  et  «/.•  That  case  went,  on  the 
ground  of  variation  from  the  terms  of  the  policy.  The 
taking  on  board  the  jack  asses  might  have  increased 
the  risk;  but  whether  in  point  of  fact  it  did,  or  not,  the 
court  said  was- immaterial.  But  in  the  present  case 
there  is  no  variation  from  the  terms  of  the  contract;  the 
risk  neither  was,  nor  could  be,  increased,  by  unlading 
the  cargo.  In  Raine  v.  Bell,*  the  court  of  K.  B.  deter- 
mined that  a  ship  may  trade  at  a  port  where  she  has  lit 

m  7  Cranch,  96. 

6  9  Ea$tt  105.    Mor$haU  on  Int.  App.  No.  VIII.  854.  •» 
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18 ft,      erty  to  touch  and  stay,  provided  this  occasions  no  delay* 

*JTV-T*     nor  an)'  increase  or  alteration  of  the  risk.     It  has  also 

Va         been  held  in  the  courts  of  our  own  country,  that  selling 

Union  Ins.  apart  of  the  cargo  during  a  .necessary  detention,  does 

company.  ttot  discharge  the  insurers. 

Mr.  Winder,  and  Mr.  Jones,  contra,  argued,  that  the 
proceedings  of  the  Spanish  authorities  were  a  mere 
permission,  which  the  party  might  jse  or  not  at  hit 
pleasure,  and  not  an  imperious  mandate  which  he  waa 
compelled  to  obej.  It  is  an  elementary  principle  of  in- 
surance law,  that  whether  the  deviation  increase  the 
risk  or  not,  it  discharges  the  underwriters.8  The  case 
of  the  Maiyland  Insurance  Company  v.  Le  Roy  etal.  il- 
lustrates the  rule,  and  the  jury  there  found  that  taking 
on  board  the  jackasses  did  not  increase  the  risk.  Dis- 
charging the  cargo  at  a  place  where  permission  is  only 
given  to  touch,  is  a  deviation,*  It  is  immaterial  wheth- 
er the  risk  be  increased,  or  diminished,  or  remaip  the 
same  in  quantum.  In  Raine  v.  Bell,  the  jury  found 
that  the  vessel  would  have  otherwise  been  necessarily 
detained  while  she  was  taking  in  the  cargo;  end  that 
case  proves  nothing  more  than  that,  while  so  detained, 
the.  master,  may  take  in  cargo,  but  not  break  bulk* 
Staying  to  unlade  increases  the  risk;  but  taking  cargo 
on  board,  while  necessarily  detained,  does  not  increase 
or  alter  the  risk. 

t*  1  Emerigon,  Dee  Jhmrances,  658.     1  MarehaU  on  At. 
185.  tt  infra, 

6  Marshall  on  hu.  208.  275.  and  the  cases  there  collected. 
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Mr,  D.  2?.  Ogden,  in  reply,  contended  that  fhe%qaes-      18 14. 
tion  was  whether  during  the  necessary  detention  of  the    rT>^' 
vessel  the  master  had  a  right  to  land  the  cargo.     The         v. 
authority  of  Kane  v.  The  Columbia  Insurance  Compa- Union    Ins. 
ny  is  conclusive  to  show  that  he  had.     If  according  to  ™ 

cargo  at  a  port  of  necessity,  neither  is  it  a  deviation  to 
land  the  cargo  at  a  port  of  necessity.  The  case  of  the 
Maryland  Insurance  Company  v.  Le  Roy,  etal. is  dis- 
tinguishable. Where  the  master  deviates  from  neces- 
sity, his  Subsequent  conduct,  if  bona  fide,  cannot  dis- 
charge the  insurers.  But  in  this  case  he  acted  in  good 
faith  for  the  benefit  of  all  parties. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  ^k**** 
of  the  court,  and  after  stating  the    facts,   proceeded  as 
follows : 

At  the  trial  the  cause  seems  to  have  turned  princi-  - 
pally  on  the  necessity  to  unlade  the  cargo  at  Mantaij- 
zas  produced  by  the  order  of  the  Spanish  government 
at  the  Havanna.  As  Eis  court  concurs  with  the  circuit 
judge  in  the  opinion  that  this  order  was  obtained  under 
circumstances  which  take  from  it  the  character  of  a 
force  imposed  on  the  master,  and  compelling  him  to 
discharge  his  cargo,  and  is,  therefore,  no  excuse  for 
such  discharge,  it  will  be  unnecessary  farther  to  notice 
that  part  of  the  case.  The  question  to  be  considered 
is,  that  part  of  the  opinion  which  declares  that  unlading 
the  cargo  at  Matanzas,  although  it  oc  asioned  no  delay 
and  did  not  increase,  but  diminish  the  risk,  was  a  devi- 
ation which  discharged  the  underwriters. 
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1818.  In  considering  this  question,  it  is  to  be  observed  that 

the  termini  of  the  voyage  were  not     changed.    The 
Henry  did  sail  from  Teneriffe  to  the  Havanna,  and  was 
Union  Ins.  ]0ft  on  the  voyage  from  the  Havanna  to  Baltimore.  The 
•    P°^cy  permitted  her  to  stop  at  MatanzaB,  and  the  pur- 
.  and  delay  atpose  of  stopping  was  to  know  if  there  were  any  men  of 
peJmit^™ war  off  the  Havanna.     It  would  be  idle  to  stop  for  the 
tht  policy,      purpose  of  making  this  enquiry,  if  it  were  not  intended 
that  the  Henry  might  continue  at  Matanzas  so  long  as 
the  danger  continued.     The  stopping  and  delay  at  Ma- 
tanzas is  then  expressly  allowed  by  the  policy. 

But,  admitting  this,  it  is  contended,  that  unlading  the 
cargo  is  a  deviation.  . 
TheanWin*  And  why  i a  it  a  deviation?  It  produced  no  delay, 
pot  adf rittion  n*  increase  of  risk,  and  did  not  alter  the  voyage.  The 
vespel  pursued  precisely  the  course  marked  out  tot  her 
in  the  policy.  In  reason  nothing  can  be  found  in  this 
transaction  which,  ought  to*  discharge  the  underwriters. 
If,  however,  the  case  has  been  otherwise  decided,  espe- 
cially in  this  court,  those  decisions  must  be  respected* 
In  Stitt  v.  Wardel,  (1  Esp.  JV.  P.  Rep.  610.)  it  was 
tfetermined  that  liberty  to  touch  and  stay  at  any  port 
did  not  give  liberty  to  trade  at  that  port ;  and  in  Sher- 
iff y.  Potts,  (5  Esp.  JV°.  P.  Rep.  96.}  it  was  decided  that 
liberty  to  touch  and  discharge  goods  did  not  authorise 
the  taking  in  of  other  goods.  These  cases  certainly 
bear  considerable  force  on  that  under  consideration,  but 
they  were  decided  at  nisiprius$  and  seem  to  have  been 
in  a  great  degree  overruled  by  the  court  in  the  case  of 
Raipe  v.  Bell,  reported  in  9th  East.     In  that  cast,  un- 
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der  a  policy  to  touch  and  stay  at  any  place,  goods  were 

taken  on  board  during    a   necessary  stay  at  Gibraltar. 

The  court  was  of  opinion  that  as    this  occasioned  no' 

delay  nor  any  increase  or  alteration  of  the  risk,  the  Union   Ins. 

plaintiff  was  entitled  to  recover.     Between  the  case  of  CoillP**y* 

Aaine  v.  Bell,  and  this  case,  the  court  can   perceive  no 

essential  difference. 

In  the  supreme  court  of  Pennsylvania,  (Kingston  y. 
Gerard,  4  Dal.  274.)  a  similar  question  occurred,  and  it 
was  there  held,  that  unlading  and  selling  part  of  her 
cargo  by  a  captured  vessel  during  her  detention,  would 
not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been  settled  in    Thitcai* 
this  eourt,  in  the  case  of  the  Maryland  Insurance  c<™mf^Sgj£ 
pany  against  Le  Roy  and  others.    In  that  case,  a  liber- rytandlM. Co, 
ty  was  referred  in  the  policy  "to  touch  at  the  Cape  deli.1-?  C&dL 
Verd  Islands  for  the  purchase  of  stock,  such  as   hogs,*6* 
goats,  and  poultry,  and  faking  in  water."     The  vessel 
stopped  at  Fago,  one  of  the  Cape  de  Verd  Islands,  and 
took  in  four  bullocks  and  four  Jackasses,  besides     wa- 
ter and  other  provisions,  unstowed  the  dry  goods,  and 
broke  open  two  bales,  and  took  40  pieces  out  of  each, 
for  trade.     The  vessel  remained  at  the  island  from  the 
7th  to  the  24th  of  May,  although  the  usual  delay  at 
those  islands  for  taking  in  stock  and    water,  when  the 
weather  is  good,  is  from  two  to  three  days.     The  wea* 
ther  was  good  during  this  delay  ;  and  the  bullocks  and 
jackasses  encumbered  the  deck  of  the  vessel,  more  than 
small  stock  would  have  done.     The  court  left  it  to  the 
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1818*      jury  to  determine,  whether  the   risk  was  increased  by 

ljj!^jj^     taking  the  jackasses  on  board,  and  directed  ihem  to  find 

v.         for  the  plaintiffs,  unless  the  risk  was  thereby  increased. 

Union   Ins.  The  jury  found  for  the  plaintiffs  ;  and  this  court  rever- 

p    y'  sed  the  judgment  rendered  on  that  verdict,  because  the 

taking  in  the  jackasses  was  not  within  the  permission  of 

the  policy. 

It  is  perfectly  clear,  that  the  case  of  the  Maryland 
Insurance  Company  v.  Le  Roy  and  others,  differs  ma- 
terially from  this.  In  that  case,  articles  were  taken  on 
board  which  encumbered  the  deck  of  the  vessel,  and 
which  were  not  within  the  liberty  reserved  in  the  poli- 
cy. In  that  case  too,  the  insured  trade  J,  and  the  delay 
was  considerable  and  unnecessary  ;  the  risk,  if  not  in- 
creased, might  be,  and  certainly  was  varied.  The 
judge,  therefore,  ought  not  to  have  left  it  to  the  jury 
on  the  single  point  of  increase  of  risk  by  taking  in  the 
jackasses.  Although  the  risk  might  not  be  thereby  in- 
creased, the  unauthorised  delay  and  unauthorised  tra- 
ding during  that  d^lay,  connected  with  taking  on  board 
unauthorised  articles,  discharged  the  underwriters  ac- 
cording to  the  settled  principles  of  law  ;  and  the  court 
does  not  say  in  that  case  that  these  circumstances  were 
immaterial  or  without  influence.  The  court  does  not 
feel  itself  constrained  by  the  decision  in  the  Maryland 
Insurance  Company  y.  Le  Roy  et  al.  to  determine  that 
in.  this  case  also,  which  differs  from  that  in  several 
important    circumstances,    the    underwriters  are    dis- 
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charged.    The  Judgment  is  reversed,  and  the  cause  re-       !*!*• 
manded,  with  directions  io  issue  a  venire  facias  de  wh     ^^^ 

Union    Inq. 


Judgment  reversed. 


Company, 


a  In  the  case  of  Urquhart  v. 
Barnard,  it  was  held  by  the 
English  court  of  C.  B.  that  if 
a  sliij)  has  liberty,  to  touch  at 
a  port,  it  is  no  deviation  to 
take    in  merchandize   during 
her  allowed  stay  there,  if  she 
does  by  means  thereof  exceed 
the  period  allowed  for  her  re- 
maining there.     And  that  if 
liberty  be  given  to  touch  at  a 
port,  the  contract  not  defining 
for  what  purpose,  but  a  com- 
munication having  been  made 
to  the  underwriter,  that  the 
ship  was  to  touch  for  'a  pur- 
pose of  trade,  it  shall  be  in- 
tended as  a   liberty    to  touch 
for  that  purpose.     I    Taunt. 
450.     Liberty  to  touch  at  a 


port  for  any  yurpou  whatever 
includes   liberty  to  touch  for 
the  purpose  of  faking  on  board 
part  of  the    goods   insured 
Violet  v.  Allnutl,  2   Taunt. 
4 16.    Under  a  liberty  to  touch 
and  stay  at  all  ports  for  all 
purposes  whafioevtr  the   stay 
must  be  for  somo  purpose  con- 
nected with  the  furtherance  of 
the  adventure.     Whether  the 
purpose  is  within  the  scope  of 
the  policy,  is  a  question  for 
the  court.      The  policy  not 
limiting    the    time    of   stay, 
whether    a  ship  has  6taid  a 
reasonable  time  for  the,  pur- 
pose, is  purely  a  question  for 
the  jury.    Langhornv.  Aluutt 
4  Taunt.  6x1. 
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(Common  Law. 

Swan   t.  The  Union  Insurance  Company  of 
Maryland. 

To  entitle  tho  plaintiff  to  recoTor  in  an  Action  on  a  policy  of  iaauraeee, 
tot  lota  most  bo  •eemrtfned  by  ono  of  the  perila  ineured  againat. 
The  ineured  cannot  recover  for  a  loaa  by  barratry,  nnloaa  the  bam* 
try  produced  tbo  loot;  bat  it  ii  immaterial  whether  the  lees,  ao  pro* 
duced,  occurred  during  tho  eontinuaneo  of  tho  barratry  or  after* 
warde. 

Error  to  the  circuit  court  for  the  district  of  Mary- 
land. 

This  was  an  action  on  a  policy  of  Insurance  upon 
the  schooner  Humming  Bird,  at  and  from  New-York 
to  Port  feu  Prince,  and  at  and  from  thence  back  to 
New- York.  The  policy  was  dated  on  the  21st  of  July, 
1810,  and  the  vessel  sailed  on  the  voyage  insured  on 
the  5th  of  that  month.  About  the  5th  of  August  follow 
ing,  she  arrived  at  Port  au  Prince,  and  was  there  strip- 
ped  of  her  sails  and  a  considerable  part  of  her  rigging 
by  one  James  Gillespie,  to  whom  she  had  been  chartered 
for  the  voyage.  This  was  done  with  the  knowledge 
and  acquiescence  of  the  master,  either  for  the  purpose 
of  procuring  the  loss  of  the  vessel,  or  of  fiting  up  anoth 
er  vessel,  which  Gillespie  wished  to  despatch  to  the 
United  States.  On  her  return  voyage  she  was  sunk  by 
Gillespie,  but  whether  with  or  without  the  knowledge 
of  the  master,  did  not  appear.  The  plaintiff  insisted 
at  the  trial,  that  as  barratry  had  been  committed  at 
Port.au  Prince,  the  subsequent  loss,  however  occa- 
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sioned,  was  to  be  ascribed  to  th?t  cause,  and  he  Was 
entitled  to  recover.  But  the  Court  directed  the  jury 
that,  admitting  the  act  at  Port  au  Prince  to  be  barratry, 
the  plaintiff  could  not  recover  on  account  of  it,  un-  Union  Ins. 
Jess  the  jury  should  be  of  opinion  that  it  produced  the  ^P^T- 
loss.  Under  this  direction,  to  which  the  plaintiff 
excepted,  the  jury  found  a  verdict  for  the  defen- 
dants. 

Mr.  Harper j  for  the  plaintiff,  argued  that  the  loss,  Feb.  ISA. 
though  not  immediately  consequent  upon  the  act  of 
barratry,  was  a  ground  of  recovery;  the  insured  ought 
to  be  protected  against  the  incidental  consequences  of 
that  act;  and  could  not  else  have  the  benefit  of  his  con- 
tract of  indemnity.  In  the  case  of  Yallejp  v.  Whee- 
ler,* the  smuggling  which  was  the  barratrous  act,  was 
not  the  immediate  and  dire  *t  <  ^uscof  the  loss:  yet  the 
insured  -recovered,  because  the  loss  was  sustained  in 
consequence  of  the  alteration  of  the  voyage.  Sergeant 
Marshall  deduces  from  the  case  this  corrolary,  that  if 
barratry  be  once  committed,  every  subsequent  loss  or 
damage  may  be  ascribed  to  that  cause;  and  the  under- 
writers are  liable  for  it  as  for  a  loss  by  a  barratry.* 

Mr.  Winder,  contra,  contended  that  it  did  not  appear* 
that  the  act  of  the  master  at  Port  au  Prince  was  barra- 
trous, or  any  thing  more    than    gross  neglect,  or  that 
he  had  any  interest  in  the  consequences  of  his  supposed   . 
misconduct.     The  case,  of  Vallejo  v.  Wheeler  does  not 

a  Cowp.  143.     2  Marshall  on  Ins.  528.  b  Id.  631. 
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support  the  inference  of  Marshall,  and  his  opinion  im 
not  authority  any  further  than  it  is  borne  by  the  case~ 
I  has  been  doubted  by  the  most  enlightened  jurists, 
M"*011  '■■•  whether  'barratry  ought  to  be  the  subject,  of  insurance,, 
^D*#  and  certainly  it  ought  no*  to  be  extended  beyond  its  di- 
rect and  immediate  consequence* 

Feb.  18th.       Mr*  Chief  Justice  Marshall   delivered  the  opinion 
9f  the  court,  and  after  stating  the  facts,  proceeded  as 
follows'; 
Tfctinfoivd     Th*  g*B*r*l  principle  unquestionably  is,  that  to  en* 

^T^b£title  the  Pontiff  to  recover,  the  loss  nwAt  be  eccfaienaf 

try  produced  rule  of  reason  and  the  rule  of  law.    But  the  plaintiff  con- 
fa  imnLiuri^i  tends  that  the  case  of  VaHejo  v.   Wheeler  denies  the 
2»  ^proAuh  «PpKcation  of  this    principle   to  a    loss  in  »    case  in 
Jjj.00^"1  which  barratry    has  been  committed.     This,  court  is 
thMMMMofihenot  of  that  opinion.    The  case  of  Vallejo  y.  Wheeler 
toward*,       declaies  it  to    be  immaterial  whether  the  loss  occurred 
during  the  continuance  of  the  barratiy,or  afterwards,  not 
whether  the  loss  was  produced  by  the  barratry.    In  that 
ease  the  court  was  of  opinion  that  the  loss  was  produced 
by  the  barratry. 


a  Thft  easet  on  the  subject 
of  barratry  are  collected  in 
Condey's  edition  of  Marthall 
an  Insurance*  vol.  2  p.  5 15  d 
tyro,  and  note  (84)  p.  534. 


Judgment  Affirmed.* 

To  which  add  the  following: 
Where 'the  owner  ofavoasel 
chartered  her  to  the  master 
for  a  certain  period  of  time, 
the    master '  covenanting    to 
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victual  and  man  her  at  his  own 
oxpense,  he  was  held  to  be 
owner  pro  hac  vice,  and  no  act 
of  his  would  amount  to  barra- 
try. And  if  he  committed  an 
act,  which,  were  he  invested 
with  no  other  character  than 
that  of  master,  would  be  bar- 
ratrous, the  insurer  would  not 
be  liable  even  to  an  innocent 
owner  of  the  goods  laden  on 
hoard  the  vessel.  Hallett  v. 
The  Colombian  Ins.  Co.  8 
Johmt.  Rep.  272.  Barratry 
Bfcay  be  committed  by  th*  mas- 
ter, in  respect  of  the  cargo, 
although  the  owner  of  the  car- 
go is,  at  the  same  time,  owner 
of  the  ship;  and  although  the 
owner  if,  also,  supercargo  ox 
consignee  for  the  voyage. 
Cook  el  al.  t.  The  Commer- 
cial Insf  Co.  1 1  Johns.  Rep.  40. 
tyftre,  Whether  information 
or  facts,  known  to  the  assured 
as  to  the  carelessness,  extra- 
vagance, and  want  of  economy 
in  4he  masjter,  be  material, 
and  ought  to  be  disclosed  to 
the  insurer  at  the  time  of  of- 
•acting  the  policy  ?  VYalden  v. 
The  Firem.  Ins.  Co.  12  Jokn$. 
Rtp.  1S8.  513;  A  vessel  was 
insured,  among  other  risks, 
against Jirej  during  the  voyage 
a  seaman  of  the  crew  careless- 


ly put  up  a  lighted  candle  in      lift. 
the  binnacle,  which  took  fire*    %^TV*^/ 
and  communicating  to  eome  , 

powder,  the  vessel  was  blown  Union   be* 
up,  and  wholly  lost;  it  was  Comptnj. 
held  that   the  insurers  were 
not  liable  for  the  loss.    A  lone 
occasioned  by  the  mete  negtt* 
gence  or  carelessness  of  the 
master  or  mariners,  does  not 
amount    to  barratry,  which 
an  act  done  with  a  fraudulent 
intent,  or  ex  makfiao*  Grim  v. 
The  United  Ins.  Co.  J  3  Jeans. 
Rep.  451.     See  $  Mu$.  Bep. 
308.   A  sentence  condemning 
as  enemy's  property  a  cargo, 
which  the  master  had  barra- 
troualy  carried  into  an  enemy's 
blockaded  port,  although  con- 
clusive evidence  that  the  oar- 
go  was  enemy's  property  at 
the  time  cf  capture  and  con- 
demnation, does  not  disprove 
an  -averment  that  the  cargo 
was  lost  by  the  captain's  ban- 
ratroualy  carrying  it  to  places 
unknown,  Whereby  the  good* 
became  liable  to  confiscation, 
and  were  confiscated.    Gold- 
schmidt  v.  Whitmore,  3  Trim. 
508.    Where  the  plaintiff  de- 
clared*on  a  policy  from  Jutland 
to  Leith,  and  averred 'a; lose 
by  seizure ;  the  master  teetT 
Bed  that  the  ship  was  pursuing 
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1818.     her  course  for  Leith,   when 
%^T>^^f     ahejvas  Captured  by  a  Swedish 

w^an  frigate,  five  German  friles  off 
UnitStates.  the  °°ast  of  Norway.  The 
defendant  produced  a  Swedish 
sentence  of  condemnation  for 
breaking  the  blockade  of  Nor- 
way. Held,  that  this  was  con- 
clusive evidence  of  the  breach 
of  blockade,  but  that  it  was  not 
sufficient  evidence  to  fix  th£ 
master  with  barratry.  That 
cannot  be  done,  unless  he  act 
criminally ;  and  to  say  that  be 
broke  the  blockade  in  disobe- 
dience to  the  instructions  of 
his  owners,  from  some  private 
interest  of  his  own,  Was  too 
strong  ah  inference  from  the 
evidence  as  it  stood..  The 
ship  might  have  been  bound 
for    Leith,    and   .yft   might 


have  received  instructions  to 
touch  at  Norway  ;  and  for 
other  reasons  6he  might  have  ~ 
gone  thither,  without  any  im- 
putation of  barratry.  But 
the  court  did  not  decide  whe- 
ther the  pYair.tifT  could  have 
recovered  without  a  count  for 
barratry,  nor  whether,  upon  a 
count  for  barratry,the  sentence 
for  a  breach  of  blockade  would 
btf  conclusive.  Everth  et  al.  v. 
Han  nam,  2  Marshall's  Rep. 
72.  S.  C.  6  Taunt.  375.  Im- 
proper treatment  of  the  vessel 
by  the  master,  will  not  consti- 
tute barratry,  although  it  tend 
to  the  destruction  of  the  ves- 
sel, unless  it  be  sjbown  that  he 
acted  against  his  own  judg- 
ment. Todd  v.  Richie,  1 
SlarkV$MP.2iO. 


(Common  Law.)  . 

Dugah  et  a/.,  Executors  of  Clark,  v.  The  United 
States. 

Where  a  bill  of  exchange  was  endorsed  to  T.  X.  T.,  treasurer  of  the 
United  States,  who  received  it  in  the  capacity,  and  for  account  of 
the  United  States,  and  the  bill  had  been  purchased  by  the  Secretary 
of  tbe  Treasury  (as  one  of  the  commissioners  of  the  sinking  fund,  and 
as  agent  of  that  board)  with  the  money  of  the  United  States,  and 
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.   weeaftowsrdsendortscH)vT.T.  T./ti«esurer  of  the  United  States,       1818. 
to  W,  U  8M  and  by  them  presented  to  the  drawees  for  acceptance,     \«**v-w 
and  p  oiexted  for  non-acceptance  and  non-payment,  and  font  back      Dugan 
by  VV.  &  S.  to  the  secretary  ofthe  treasuryitafd,  that  the  endorsement       a  ▼• 
to  T.T.  T.  p**sed  such*  an  interest  to  the  United  BUtee  as  enabled  Wt  States 

.    them  to  maintain  an  ecWin  on  tbo  bill  4geinst  iho  first  endorser. 

Q«wr*,  whether  when  a  bill  is  endorsed  to  an  agent,  for  the  use  of  bis 
principal,  an  action  on  the  bill  can  be  maintained  by  the  principal, 
in  hie  own  name? 

However  this  may  be  between  private  parties,  the  United  8tat«J 
ought  to  be  permitted  to  sue  in  their  own  name,  whenever  it  ap- 
pears, not  only  on  the  face  ofthe  instrument,  but  from  all  the  evi- 
dence, that  the/  alone  are  interested  in  tho  subject  matter  of  the 
controversy. 

Held,  that  the  United  States- might  recover  in  the  present  action, 
without  producing  from  W,«B.s  receipt  or  a  re-cidorseroent  o'f  the 
bills  I  bat  W.  &  S.  were  to  be  presumed  to  have  acted  as  the  s gents  « 
bankers  ofthe  United  States;  and  that  all  the  interest  which  YV.  fc 
S.  ever  had  in.  the  bill,  was  devested  by  the  act  of  returning  it  to  the 
party  from  whom  it  was  received. 

If  a  person  who  endorses  a  bill  to  another,  whether  for  value,  or  for  the 
purpose  of  collection,  comes  again  to  tho  possession  thereof,  bo  is  to 
be  regarded,  unless  tho  contrary  appears  in  evidence,  as  a  bonHJldc 
holder  and  proprietor  of  such  bill,  and  is  entitled  to  recover  there- 
on, notwithstanding  there  insy  be  on  it  one  or  more  endorsements 
in  ful):  subsequent  to  the  endorsement  to  him,  without  producing 
any  receipt  or.  endorsement,  back  to  him  from  either  of  such  en- 
dorsees* whose  names  be  may  strike  from  the  bill  or  not  as  he  thinks 
proper. 

Eaaon  to  the  circuit  court  for  the  district  of  Mary- 
land. 

By  the  special  verdict  in  this  cause,  it  appeared,  that 
on  the  22d  of  December,  J  801,  Aquila  Brown  at  Bal- 
timore, drew  a  bill  of  exchange  on  Messrs.  Van  Stap- 
horst  &  Co.  at  Amsterdam,  for  60,000  guilders,  payable 
at  60  days  sight,  to  the  order  of  James  Clarke,  the  de- 
fendants' testator.     James  Clarke  endorsed  the  bill  to 
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flit.  Messrs,  Brown  &  Hackman,  who  afterwards  endorsed 
w*^/  it  to  Beale  Owingsv  who  endorsed  the  same  to  Tbom- 
D|*in  as  T.  Tucker,  Esq.  treasurer  of  the  United  States, 
Unit.  States  or  order,  and  delivered  it  to  him  as  treasurer  as  afore- 
said, who  received  it  in  that  capacity,  and  on  account 
of  the  United  States.  It  further  appeared,  that  this 
bill  had  been  purchased  with  money  belonging  to  the 
United'  Sates,  and  under  the  order,  and  by  an  agent 
of  the  then  secretary  of  the  treasury  of  the  United 
States,  for  the  purpose  of  remitting  the  same  to  Eu- 
rope, for  the  gOTernment  of  the  United  States,  who, 
in  ordering  the  purchase  of  this  bill  acted  as  one  of 
the  commissioners  of  the  sinking  fund,  and  as*agent  for 
that  board.  The  bill  was  afterwards  indorsed  to 
Messrs;  Wilhem  &  Jan  Willink  &.  N.  &  J.  &.  R.  Van 
Staphorst,  by  Thomas  Tucker,  treasurer  of  the  United 
States,  and  appears  by  an  endorsement  thereon  to  hare 
been  registered  by  the  proper  officer,  af  the  treasury  of 
the  United  States,  on  the  28th  of  December  1801,  be* 
fori  it  was  sent  to  Europe.  The  bill  having  been  reg- 
ularly presented  for  acceptance  by  the  last  endorsees 
to  the  drawees,  who :  protested  for  non-acceptance.  It 
was  afterwards  protested  for  non-payment,  and  then  re* 
turned  by  them  to  the  secretary  of  the  treasury  of  the 
United  States,  for  and  on  their  behalf,  who  directed  this 
action  to  be  brought.  Of  these  protests  due  notice  was 
given  to  the  drawer  of  the  bill. 

On  this  state  of  facts*  the  circuit  court  rendered  judg* 
ment  for  the  United  /States,  to  reverse  which,  this  -vrit 
of  error  wss  brought 
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Mr.  WMcrand  Mr.B.J,  Oj*»,  tor  the  plaiatift  *Mj 
in  error,  argued, ,  1.  That  tbe  finding  of  the.  jury  that  ^£n 
Tucker  endorsed  the  bill  to  Meiers.  Willinks  and  Van  f. 
Stapborst,  which  endorsement  was  filled  up  at  the  time  jjj^Jjf 
by  Tucker,  and  so  remained  at  the  trial  and  judgment 
below,  showed  the  legal  title  to.  this  bill  out  of  the  Uni- 
ted States,  and  defeated  their  right  to  maintain  the  ao 
lion.  The  transfer  to  the  last  endorsee*  being  in  full, 
a  recorery  could  not  be  had  in  the  name  of  the  United 
States,  without  producing  from  the  endorsees  a  receipt 
or  re-endorsement  of  the  bill;  and  the  endorsement  not 
being  in  blank  could  tot  be  struck  out  at  the  trial,  so 
that  the  court  and  jury  were  bound  to  believe  that  the 
title  was  not  in  the  United  States,  but  in  the  person  to 
whom  Tucker  had  endorsed  the  bill.  If  a  bill  be  en- 
dorsed in  blank,  and  th*  endorsee  fills  up  the  blank 
endorsement,  making  it  payable  to  himself,  the  action 
cannot  be  brought  in  the  name  of  the  er.dorier,  which, 
otherwise,  it  might*  Every  endorsement  •  subsequent 
to  that,  to  the  holder  or  plaintiff,  must  be  struck  out  of 
the  bill,  before  or  at  the  trial,  in  order  to  render  the  ev- 
idence correspondent  to  tbe  declaration.6  Value  re- 
ceived is  implied  in  every  bill  or  endorsement,  and  a 
transfer  by  endorsement  or  delivery,  vests  in  the  assign- 
ee a  right  of  action  on  the  bill  against  all  the  preceding 
parties  to  it.  An  endorser  having  paid  a  bill  must, 
when  he  sues  the  exceptor,  drawer  or  preceding  endor- 
ser, prove  that  it  was  returned  to  him,  and  he  paid  it* 

a  Chilly  on  Bills,  14a,  American  ed.  of  1817. 
b  Chilly  on  B'dU,  378.  American  ed.  of  1817. 
€  Mendtx*.  Camera*,  1  Ld,  Jfeym.  749. 
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The  special  verdict  does  not  find  that  the  endorsement 
to  Willinks,  &c.  was  as  agentt;  but  that  by  tbeendorse- 
▼T  merit  the  contents  of  the  bill  were  directed  to  be  paid  to 
"Unit.  States  them.  The  finding  that  the  bill  was  afterwards  return- 
ed by  them  to  the  secretary  of  the  treasury  of 
the  United  States,  for  and  "  on  behalf  of  the  United 
States,  is  not  finding  that  they  were  agents;  nor  can  the 
court  infer  it:  and  if  they  did,  still  the  outstanding  en^ 
4orsement  shows  the  legal  title  in  the  last  endorsee. 
It  has  been  determined  by  the  court  that  the  mere  pos- 
session of  a  promissory  note  by  an  endorsee,  who  had 
endorsed  it  to  another,  is  not  sufficient  evidence  of  his 
right  of  action  against  his  endorser,  without  a  reas- 
signment or  receipt  from  th$  last  endorsee.*  2.  The 
United  States  cannot  be  the  endorsees  of  a  bill  so  as  to 
entitle  them  to  bring  an  action  on  it  In  their  own  name. 
It  is  essential  to  a  bill  of  exchange  that  it  should  be 
negotiable.  The  government  of  the  United  States,  as 
such,  are  incapable  of  endorsing  a  bill;  of  receiving 
an&  giving  notice  of  non-acceptance  and  non-payment* 
It  is  essential  to  the  very  nature  of  this  species  of  in- 
struments that  all  the  parties  should  be  compelled  to  re- 
spond according  to  the  several  liabilities  they  may 
contract  in  the  course  of  the  negotiation.  But  the 
United  States  cannot  be  sued,  and,  consequently, 
cannot  be  made  answerable  as  the  drawers  or  endor- 
sers of  a  bill.  The  national  legislature  is,  probably, 
competent  to  provide  for  the  case,  and  to  designate 
some  public  officer  who  shall  be  authorized   to  nego~ 

a  Welch  v.  Lindo,  7  Cranch,  1 59. 
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title  Will  for  the United  States.  But  until  some  statu*  ****« 
lory  provision  on  the-  subject  is  aide,  the  existence1  of  "jCjT^ 
suck  an  authority  in  any  particular  officer  of  the  gov-  v. 
ernmeut .  cannot  be  inferred.  3»  But  even  supposing  ^nit  States 
that  any  endorsement  whatever  cah  Test  the  legal  titl* 
to  a  hill  of  exchange  in  the  United  States,  so  as  to  ren- 
der them  capable  of  maintaining  an  action  on  it  in  their 
own  name,  the  endorsement  to  Tucker  under  the  cir- 
cumstances of  this  case,  did  not  rust  such  a  title  in  them. 
The  treasure/  of  the  United  States,  has  no  authority, 
ex  ofici*,  to  draw,  or  endorse,  or  dtherwise  negotiate 
bills.  The  only  officers  of  the  government  who  pos- 
sess the  power  of  drawing  bills  are  the  commissioners 
of  the  Sinking  Fund.  To  them  it  is  expressly  given 
by  law.  Beta  power  to  draw  or  endorse  bills  as  an 
•gent  cannot  be  delegated  to  another,  unless  the  power 
of  substitution  be  expressly  given.*  Besides,  this  agent 
constituted  by  the  commissioners  was  the  secretary  of 
the  treasury,  who  employed,  not  Tucker,  but  another 
person,  to  purchase  the  bill.  Where  a  bill  is  payable 
to  A.  for  the  use  of  B.,  the  latter  has  only  an  equitable, 
not  a  legal,  interest.  The  right  of  assignment  is  in  the 
former  only.*  Here  the  attiotf  ought  to  have  been 
brought  in  the  name  of  the  trustee,  and  hot  of  the  cestui 
que  trust 

The  Attorney  General,  contra,  contended,  that  the 
position  on  the  other  side  as  to  agency  in  the  negotia- 
tion of  bills    was  not  law.     An   action  could  not  be 

a  Ckitty  on  Btftf,  39.    American  ed.  of  1817. 
fcJU.139.    Price  v.  Stephens,  3  Mam.  Rep.  «6, 
Vol.  III.  24 


178  CASES  IN  THE  SUPREME  COURT 

1818.  maintained  in  the  name  of  Tucker  for  want  of  interest 
jCir^  to  bim.  According  to  the  doctrine  on  the  other  aide, 
f.  he  alone- is  *uabley  as  well  as  empowtrtd  to  sue.  But  all 
Unit.  States^  authorities  show  that  an  agent  contracting  on  the 
behalf  of  government  is  not  personally  liable:*  and  the 
other  alternative  of  the  proposition,  that  he  is  personal* 
I j  capable  of  maintaining  an  action,  cannot  be  suppor- 
ted. A  person  may  become  a  party  to  a  bill,  not  only 
by  bis  ottn  immediate  act,  but  by  procuration;  by  the 
act  of  his  attorney  or  agent:  and  all  persons  may  be 
agents  for  this  purpose,  whether  capable  of  contracting 
on  their  own  account,  so  as  to  bind  themselves,  or 'not.* 
An  agent  of  the  government  who  draws  or  endorses 
a  bill  will  not  he  personally  bound,  even  If  he  draws 
or  endorses  in  his  own  name,  without  stating  tbat 
he  acts  as  agent'  But  here  Tucker  subscribed  the 
style  of  his  office.  It  is  sufficler^t  to  declare  on  a  bill 
of  exchange  according  to  the  legal  intendment  and  ef- 
fect, and  an  averment  that  the  endorsement  was  to  the 
party  interested  is  satisfied  by  showing  an  endorsement 
to  bis  agent.'  The  United  States,  though  nbt  natural 
persons  engaged  in  commerce,  may  be  parties  to  a  bill 
of  exchange.  The  United  States  are  a  body  politic  and 
corporate;  and  it  has  long  since  ceased  to  be  necessa- 

«  Macbeth  t.  Haldimand,  1  T.  R.  17*.  Unwin  t.  Wolseley,  Id.  674. 
Myrtle  v.  Bearer,  1  East,  135.  Rioe  r.  Chute,  Id.  57t.  Hodgson  r. 
Dexter,  1  Crunch,  383.  Jones  v.  Le  Tombe;  S  Z)oi/.  384.  Brown  r. 
Austin,  1  Mau.  Rep.  208.  Sheffield  v.  Walton,  3  Cainet*  Rep.  69. 
Freemen  r.  Otis,  9  Mast.  Rep.  £72. 

b  Chitty  en  BUU ,  34.    Am.  ed.  of  1817. 

t  Id.  40. 

d  Id.  365. 3*7.    App.  MS.  6*9. 
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tyina  declaration  on  a  bill  of  exchange  to  staid  the      1818; 
custom  of  merchants,    and  that v  the  parties  to  it  were    ^T^"' 
persons  within  the  customs.     Consequently,  they  have        T. 
the  same  right  to  sue  on  a  hill  as  any  other  persons;  Unit  States 
and  that  they  are  not  reciprocally  liable  to  be  sued,  is 
an  attribute  of  .sovereignty*     Individuals  contracting 
with  them  rely  on  their  dignity  and  justice.    But  the 
power  of  suing  on  their  part  is  essential  to  the  collec- 
tion of  the  public  revinue,  to  the  support  of  government, 
and  to  the  payment  of  the  public  debts. 


Mr-  Justice  Livurocroir  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows: .       ■ 

The  first  question  which  will  be  disposed  of,  al* 
though  not  the  first  in  the  order  of  argument,  will  be, 
whether  the  endorsement,  of  this  bill  to  Mr.  Tucker, 
under  the  peculiar  circumstances  attending  the  trans- 
action did  not  pass  such  an  interest  to  the  United  States, 
sfs  to  enable  them  to  sue  in  tLeir  own  name/  In  deci- 
ding this  point,  it  will  be  taken  for  granted,  that  no 
doubt  can  arise  on  the  special  verdict  as  to  the  party 
really  interested  in  this  bill.  .It  was  purchased  with 
the  money  of  the  United  States.  It  was  endorsed,  to 
their  treasurer;  it  was  registered  at  their  treasury;  it  was 
forwarded  by  their  secretary  of  the  treasury,  to  whom 
it  was  returned,  after  it  had  been  dishonoured,  far  and 
vn  behalf,  as  the  jury  expressly  find,  of  the  United 
States.  Indeed,  without  .denying  the  bill  to  be  the 
property  of  the  United  State?  it  is  supposed  that  the  ac- 


FA.  19*. 
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lion  should  have  been  in  the  name  of  Mr.  Tucker,  their 
treasurer,  and  not  in  the  name  of  the  cutty  <pu  trust* 
^"*"      If  it  be  admitted,  as  it  must  be,  that  a  party  nay  in 
Unit  State*,  some  cases  declare  according  to  the  legal  intendment 
of  an  instrument,  it  is  not   easy    to  conceive  a  case 
where  such  an  intendment  can  be  stronger,  than  in  the 
case  before  the  court*    bet  it  is   supposed  that  before 
any  such  intendment  cart  be  made,  it  must  appear  that 
Mr.  Tucker  acted  under  tome  law,  and  that  his  conduct 
throughout  comported  with  his  duties  as  therein  prescri- 
bed.    It  is  sufficient  for    the  present  purpose  that  be 
appears  to  have  acted  in  his  official  character,   and  «in 
conjunction   with  other  officers  of  the   treasury.     The 
court  is  not  bound  to  presume   that  he  acted  otherwise 
than  according  to  Jaw,  or  those  rules  which  had  been 
established  hy  the  proper  departments  of  government 
.    for  the  transaction  of   business  of  this  nature.     If  it 
ther  whtn  a  be  generally  true,  that  when  a  bill  is  endorsed  to  the 
toimagmtftc agent  of  another  for  the  use  of  his  principal,  an  action 
*f  1!*j*of*ii  cannot  be  maintained,  in  the  name  of  such  principal  (on 
•ctiontbereon  which  point  no  opinion  is  given,)  \he  government  should 
uined  by  the  form  an  exception  to  auch  rule,  and  the  U.  States  be  per- 
Svnmme7    fitted  to  sue  in  their  own  name,  whenever  it  appears,  not 
Sy  be*w  b£  on,y  on  the  ftce  o{  lhe  in*trumifnt,  but  from  all  the  ari- 
tw^cn  pmrau  dence,  that  they  alone  were  interested  in  the  subject  mat- 
MtedStace*.  ter  of  the  controversy.    There  is  a  fitness  that  the  public 
tJ*2r  own     by  its  own  officers  should  conduct  all  actions  in  which 
^la^££it  is  interested,  and    in  its    own  name;    and  the    in. 
that  thty  »e  conveniences  to   which    individuals    may  be  exposed 


•d  lo  the  sub-  in  this  way,  if  any,  are.   light,  when  weighed  against 

jm^Bj  SHM%aeaa« 
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those    which    would    res  alt    from  its  being    always      ISfft. 
forced  to   bring  an  action  in  the  name   of  an  agent*    ^Jf*v-W/ 
Not  only  the  death  or  bankruptcy  of  an  agent  may  ere-       ^J*^ 
ate  .difficulties,  but  set-offs  maybe    interposed  against  Unit  States 
the  individual  who  is  plaintiff,   unless  the  court  will 
take  notice  of  the  interest  of  the  United  States  ;aqd  if 
they  can  do  this  to  prevent  a  set-off,  which  courts  of 
law  have  done,  why  not  at  once  permit  an  action  to  be 
instituted  in  the  name  of  the  United  States?   An  intima- 
tion was  thrown    out   that  the   United  States  had  no 
right  to  sue  in  any  case,  without  an  act  of  congress  for 
the  purpose.     On   this  , point  the  court  entertains  no 
doubt     In  all  cases  of  contract  with  the  United  Stotes, 
they>  must  have  a  right    to  enforce  the  performance  of 
such  contract,  or  to  recover  damages  for  their  violation, 
by  actions  in  their  own  name,  unless    a  different  mode 
of  suit  be  prescribed  by  law,  which  is  not  pretended  to 
be  the  case  here.     It  would  be  strange  to  deny  to  them 
a  right  which  is  secured    to  every  citizen  of  the  Uni- 
ted States. 

It  is  next  said  by  the  plaintiff  in  error,  that  if  the 
endorsement  to  Mr.  Tucker,  as  treasurer  of  the  United 
States,  passed  such  an  interest  to  the  latter,  as  to  ena- 
ble them  to  sue  in  their  own  name,  yet  such  title  was 
devested  by  Mr.  Tucker's  endorsing  the  bill  to  the 
Messrs.  Willinks  and  Van  Staphorst,  which  endorse- 
ment appeared  on  the  bill  at  the  trial,  and  is  still  on 
it 

The  argument  on  this  point  is,  that  the  transfer  to 
the  last  endorsees  being  in  full,  a  recovery -catinot  be 
had  in  the  name  of  the  United  States,  without  produc* 
ing  from  them  a  receipt,  or  a  re-indorsement  of  the  bill, 
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It  IB.      and  that  this  endorsment  not  being  in  blank  could  not 
be  obliterated  at  the  trial,  so  that  the  court  and  jury 
were  bound  to  believe,  that  the  title  to  this  bill  was 
Unit  States  Sot  in  the  United  States  but  b\  the  gentleman  to  whom 
Mr.  Tucker  had  endorsed  it 

Thfc  mere  returning  of  this  bill,  with  the  protest  for 
non-acceptance  and  non-payment  by  the  Messrs*  Wil- 
links  and  Van  Staphorst  to  the  Secretary  of  the  Treas- 
ury of  the  United  States,  for  their  account*  is  presump- 
tive evidence  of  the  former  having  acted  only  a*  agents 
or  as  bankers  of  the  United  States.  When  that  is  not 
the  case,  it  is  not  usual  to  send  a  bill  back  to  the  last 
endorser,  but  to  some  third  person,  who  may  give  no- 
tice of  its  being  dif  honoured  and  apply  for  payment  to 
such  endorser,  as  well  as  to  every  other  party  to  the 
bill.  In  the  case  of  an  agency,  then  so -fully  estab- 
lished, it  would  be  vain  to  expect  either  a  receipt  or  a 
re-endorsement  of  the  bill.  The  first  could  not  begiv 
en  consistent  with  the  trvth  of  the  fact,  and  the  latter 
might  well  be  refused  by  a  cautious  person  who  had 
no  interest  whatever  in  the;  transaction.  In  such  case, 
therefore,  a  court  may  well  say  that  all  the  title  which 
the  last  endorsees  ever  had  in  the  bill,  which  was  a 
mere  right  to  collect  it  for  the  United  States,  was  de- 

The  endorser  VC8tc<*  ^  *e  s^nB^e  BC?t  °^  relurninK  **"  to  ^c  P**ty  of 
of  a  bill,  who  whom  it  was  received.  But  if  this  agency  in  the 
late  the'po*  Messrs.  Willinks  and  Van  Stophorst  were  not  eatab- 
ktoU  retard  liahed,  the  opinion  of  the  court  would  be  the  same* 
i  holde^S  After  an  examination    of  the  cases  on    this  subject, 

proprietor,  on-    • 

leei  the  contrary  appear*,  and  may  recorer  thereon,  notwithstanding  there  may  be  one  or 
moreendonemenu  in  full,  subsequent  to  the  endorsement  to  bim,  without  producing  any 
receipt  or  endorsement  back  to  him*  from  either  of  euoh  endorsees,  and  without  strikine. 
their  met  from  the  bill 


OF  THE  UNITED  STATES.  ltt 

(which  cannot,  all  of  them,  be  reconciled,)  the  court      It  W 
iar  of  opinion,  that  if  any  person  who  endorses  a  bill  of     Q||von 
exchange  to  another,  whethet  for  ralne,  or  for  the  pur*         v. 
pose  of  collection,  shall  come  to  the  possession  thereof  Union    Ins. 
again,  he  shall  be  regarded,  unless  the  contrary  ap- 
pear  in.  evidence,  as  the  knajEde  holder  and  proprietor 
of  snch  bill,  and  shall  be  entitled  to  recover,  notwith- 
standing there  may  be  on  it  one  or.  more  endorsements 
in  fall,  subsequent  to  the  one  to  hiar,  without  prodac* 
ing  any  receipt  or  endorsement  back  from  either  of 
such  endorsees,  whose  names  he  may  strike  from  the 
bill,  or  not,  as  he  may  think  proper. 

Judgment  affirmed* 


f Common   Law.} 
Olivera  y.  The  Union  Insurance  Company, 

A  vmnI  within  a  port,  blockaded  after  the  commencement  of  her  voy- 
age, and  prevented  from  proceeding  on  it,  sustains  a  loss  by  a  peril 
within  that  clause  of  the  policy  insuring  against  the*  'arrests,  restraints 
and  detainmenti  of  kings,"  &e.  for.  which  the  insurer*  are  liable; 
and  if  the  vessel  so  prevented  bo  neutral,  having  on  board  a  neutral 
cargo,  .laden  before  the  institution  of  the  blockade,  the  restraint  it 
unlawful. 

•A  blockade  does  not,  according  to  modern  usage,  extend  to  a  neutral 
vessel  found  in  port,  nor  prevent  her  coming  oat.  with  the  cargo 
which  was  oft  board  when  the  blockade  was  instituted.     . 

A  technical  total  loss  must  continue  to   the  ttaf  of  abandonment 


184  CASES  IN  THE  SUPREME  COURT 

1818.  Quere  as  Co   the  application  of  this  principU  to  a  em  whore  the  lorn 

v^-v**'         was  by  a  restraint  on  a  bloekake,  and  proof  made  of  tfta  soinmeeoo- 

Olivers         meat  of  the  blockade,  but  no  proof  that  it  continued  to  the  tune  of  the) 

mm  .  *•  abandonment? 

Union    Int. 

Company.       Error  to  the  circuit  court  for  the  district  of  Mary- 
land. 
On  the  29th  day  of  December,  in   the  year  181 2,  the 

plaintiffs,  who  are  Spanish  subjects,  caused  insurance 
to  be  made  on  the  cargo  of  the  brig  called  the  St. 
Francis  de  Assise,  "at  and  from  Baltimore  to  the  Ha- 
vanna."  Beside  the  other  perils  insured  against  in  the 
policy,  according  to  the  usual  formula,  were  "all.tne- 
lawful  arrests,  restraints,  and  detainments  of  all  kings," 
etc.  The  cargo  and  brig  were  Spanish  property,  and 
were  regularly  documented  as  such.  The  vessel  sail- 
ed from  Baltic  ore,  and  was  detained  by  ice  till  about 
the  8th  day  of  February,  in  the  year  1813,  when,  being 
near  the  mbuth  of  the  Chesapeake  bay,  the  master  of 
the  brig  discovered  four  frigates,  which  proved  to  be 
a  British  blockading  squadron.  He,  however,  endea- 
voured to  proceed  to  sea.  While  making  this  attempt, 
he  was  boarded,  by  one  of  the  frigates,  the  commander 
of  tffiieh  demanded  and  received  the  papers  belonging 
to  the  vessel,  and  endorsed  on  one  of  them  the  words 
following  :  "I  hereby  certify  that  the  bay  of  Cheapeake 
and  ports  therein,  are  under  a  strict  and  rigorous  block- 
ade, and  you  must  return  to  Baltimore,  and  upon  no  ac- 
count whatever  attempt,  quitting  or  going  out  of  the 
paid  port."  The  brig  returned ;  after  which  the  master 
made  his  protest,  and  gave  notice  to  the  agent  of  the 
owners  in  Baltimore,    who    abandoned  "in  due  and 
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reasonable  tinie."    The'  underwriters   refused  to  pay      *•!•• 
the  loss  on  which  this  suit,  was  brought.      It  appear-    ^f^** 
ed,  also*  on  the  trial, .  that*  the  vessel    had  taken  he*        T, 
cargo  on  board,  and  sailed  on  her.  voyage  before  the  Union   Ins. 
blockade    was    instituted.      On    this    testimony    the   ^°mPtV« 
plaintiffs  counsel  requested  the   Court   to  instiuct  the 
jury  thai  if  they  believed  the  matters  so  given  to  them 
in  evidence  the   plaintiffs  .were  entitled  to  recover. 
The  court  refused  to  give  this  instruction,  and  the  ju- 
ry found  a  verdict  for  the  defendants;, the.  judgment  on 
which  was  brought  before  this  court,*  on  a  writ  of  er- 
ror. 

Mr!  Harper y  for  the  plaintiffs,  argued,  that  a  right  of 
abandonment  accrued  on  the'  original  restraint  or  ob- 
struction of  the  voyage  by  the  blockade,  without  an  ac- 
tual attempt  to  pass.'  Upon  reason  and  authority,  the 
interposition  of  the  blockade  was  a  prevention  of  the 
prosecution  of  the  voyage,  and  consequently,  a  loss 
within  the  policy.  To  constitute  a  technical  total  loss, 
which  would  give  a.  right  to  abandon,  it  .was  necessary 
that  the  vessel  should  expose  herself  to  a  physical  nsk% 
or  actual  manucaption.  It  was  sufficient  that  there 
was  a  moral  impossibility  of  prosecuting  the  voyage. 
But  here  was  an  actual  restraint  by  the  vis  major  in  en- 
dorsing the  vessels  papers,  and  ordering  her  back  to 
Baltimore,  which  would  unquestionably  justify  the 
abandonment.  The  restraint  was  "unlawful,"  accord-, 
tag  to  the  true  intent  of  this  qualification;  of  the  usual 
terms,  of  the  policy;  because  the  blockade  was  instituted 
aftertne  cargo  was  taken  on  board,  and  the  vessel  had 
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481ft.  a  kgal  right  to  proceed  with  it,  notwithstanding  tt» 
blockade,0  The  case  of  Barker  y  Blakes*  support*  tfcr 
doctrine  that  the  insured  may  abandon  upon  a  mer * 
IMoq  Ins.  proclamation  of  bloclfjade,  although  under  the  peculiar 
circumstances  of  that  case  the  party  was  held  to  hate 
delayed  his  abandonment  too  long.  The  decisions  of 
our  own  courts  concur  to  support  thia  doctrine.* 

Mr.  /ones,  and  Mr.  Winder,  edntra,  contended,  that 
the.  decisions  of  this  court  laid  the  true  foundation  tor 
the  termination  of  the  present  case  The  loss  did  not 
fall  within  the  peculiar  /clause  of  the  policy  as  to  <%*- 
lawful  arrests,  restraints,  and  detainments."  The  case 
of  M'Call  elal.  v.. The  Mai  hie  Insurance  Company,  de- 
termines that,  the  qualification  "unlawful4,"  extends  to 
all  the  perils  mentioned,,  to  arrests,  and  restraints,  and 
detainments;  and  that  a  blockade  is  not  an  unlawful 
restraint.*  Whether  egress  in  the  present  case  waa 
unlawful  or  not,  is  immaterial  unless  the  Tessel  bad 
been  actually  detained  and  carried  in  for  adjudication* 
The 'manner  in,  which  the  blockade  is  to  be  enforced,,  is 
of  military  discretion,  and  a  neutral  Tessel,  with  a  cargo 
taken  on  board  after  the  commencement  of  thev  block- 
ade, may  be  turned  back,  though  she  may  not  be  liable 
to  condemnation  as  prize.  *  Had  the.  Teasel  been  sent  in 

•  Th«  Betsey,  1  Rob.  93.    f  ho  Vrow  Judith,  Id.  150.    The  Pst*» 
4*9,  4  4*6.  89.- 

b tE**ti*B&  8T C.  tJtanhOtmh**  App. No.  Vm.>.*Mk 
'  sMimidlT.  Ths  United  Lu.  Co.  l/«Aw  Jtqt.149.    tya***  *. 
ft*  U*M*4  Is*  Co,  4  DWV 
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for  adjudication,  the  captors  would  have  been  excused      ISIS. 

from  costs  and  damages,  though  she  might  have  been    Qli^m 

acquitted,  and  pursued  her  voyage.      Consequent! y»         fi 

the  restraint  was  not  unlawful-    This  is  a  claim  for  in-  IWon   Ins. 

Compel)' • 
demnity  on  account  of  a   technical  t  Mai  loss,  const-  ,  ^— r- 

quential  on  seme  of  the  perils  insur  d  against;  a  lost 
breaking  ujp  the  voyage,  or  rendering  it'  not  woftii  put- 
suing.  But  th#ce  is  no  proof  on  the  record  thai  the 
blockade  stilt  continued  at  the  time  of  the  abandon- 
meat  Besides  the  royage  must  be  completely  and-  en* 
tirely  broken  *ip.  The  authorities  have  fettled  it  that 
mere  apprehension  is  no  ground  of  abandonment;  no 
loss,  quia  timet,  is  known  to  the  law.  la  Baiker  v. 
Blakts,  the  two  circumstances  of  capture  and  the  su- 
pervising bockade,  were  combined  and  connected 
together  to  render  the  voyage  not  worth  pursuing,  and 
to  justify  the  abandonment  The  elementary  writers 
have  collected  the  cases  concurring  to  establish  the 
doctrine  (hat  a  blockade,  or.  embargo,  or  any-other  in 
fcibitio*  of  .trade  will  not  authorize*  an  abandon- 
ment.* . 

Mr,  Harper,  in'  reply.  The  case  of  M*Call  etal.  v. 
the  Marine  Insurance  Company,  went  on  tBe  ground 
that  the  blockade  was  lawful^  and,  therefore,  the  in- 
sured was  held  not  entitled  to  recover.  But  in  this 
casev  it  is  contended  that  the  blockade  was  unlawfully. 
applied  .to  a  neutral  vessel  attempting  to  depart  with  a 
cargo  taken  on  board  before  the  commencement  of  the 
blockade*  The  right  of  the  neutral  to  depart  is  inconsis-' 

slM*r$kaU**h$.*l9.    Jto4  c»  Au.  233.  «*  «L 
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181  ft.      lent  with  tHe  pretended  right  of  the  belligerafit  t& 
Ofa^    .prevent  his  egress.    The  supposed  exemption  from  costs 
Vi         and  damages  on  the  part  of  the  blockading  squadron 
Uni6n  Ins.  would  not  show  tbatvthe  neutral  had  no, right  to  pro? 
i>aAT'  ceed,  but  only  that  his  right  was  not  so  manifest  and 
apparent  as  to  subject  the  captors   to  costs  and  dama* 
ges.    It  was  unnecessary  for  the  insured  to  prove  thai 
the  blockade  continued  after  the  vessel  was  turhcfd  back: 
The  legal  presumption  is  that  it  still  continued;  and  it 
is  a  puWi&k  notorious,  historical  fact  that  it  did  contin- 
ue.    In  Barker  v.  ;Blake»,  the  court  of  KV  B.  merely 
state  the  previous  detention  by  tbe  capture,  in  order  to 
show  that  the  party  was  in  fault,  in  not  reaching  Havre 
before  the  blockading  commenced.    But  the  main  stress 
of  the  opinion  tends  to  show  that  the  institution  of  a 
blockade  may  afford  a  ground  of  abandonment,  without 
an  actua!  attempt  to  enter  the  blockaded  port.     The 
.cases  cited  by  Marshall  and  Park,are  not  cases  of  block- 
ode,  but  of  municipal  edicts  interdicting  Hade  with  the 
ports  of  the  sovereign  by  whom  they  were  establish* 
ed. 
Feb.  19th.       Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  and  after  stating  the  facts,  proceeded  as 
follows: 

On  the  part  of  the  plaintiff  in  error,  it  has  been  con* 
tended,  that  the  assured  have  sustained  a  technical  to- 
tal loss,  by  a  peril  within  that  clause  in  the  policy, 
which  insures  "against  all  unlawful  arrests,  restraints, 
and  detainments  of  kings,"  &c 
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Be  contends,  1st.  That  a  blockade  is  a   "restraint,"     1118. 

of  a  foreign  power.     2d.  That,  on  a  neutral  vessel,  with    XTC!? 

a  neutral  cargo,  laden  before,  the  institution  of  the  block-         ▼. 

ade,  it  is  c'an  unlawful  restraint."  Uric*   la* 

J  Company- 

The  question,  whether  a  blockade  is  a  peril  insured 
against  is  one  on  which  the  court  has  entertained  great 
doubts.     In  considering  it,  the  import  of  the  several 
words  used  in  the  clause  has  been  examined.     It  cer- 
tainly is  not  Uan  arrest,"  nor  is  it    "a  detainment" 
-  Each  of  these  terms  implies  possession  of  the  thing  by 
the  pdwer  which  arrest*  or  detains;  and  in  the  case  of  a 
blockade,  the  vessel  remains  in    the  possession  of  the 
master.     Rut  the  court  does  not  understand  the  clause 
as  requiring  a  concurrence  of  the  three  terms,  in. order 
to  constitute  the  peril  described.    They  are  to  be  taken 
severally;  and  if  a  blockade  be  a  "restraint,"  the  insur- 
ed are  protected  against  it,  although  it  be  neither-  an 
"arrest,"  nor  "detainment.** 

What,  then,  according  to  common  understanding, 
is  the  meaning  of  the  term,  "restraint?"  Does  it  imply, 
that  the  limitation,  restriction,  or  confinement,  must  be 
imposed  by  those  who  are  in  possession  of  the  person  or 
thing  which  is  limited,  restricted,  or  confined;  or  is  the 
term  satisfied  by  a  restriction,  created  by  the  applica- 
tion of  external  force?  If,  for  example,  a  town  be  be- 
sieged, and  the  inhabitants  confined  within  its  walls 
by  the  besieging  army,  if  in  attempting  to  come  out, 
they  are  forced  back,would  it  be  inaccurate  to  say  they 
are  restrained  within  these  limits?  The  court  believes 
it  would  not;  add,  if  it  would  not,  then  with  equal  pro* 
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!•!••      prifcty  may  it  be  said,  when  a  pert  is  blockaded,  that 
Olitetm    ^c  res8e^g  wtWn  are  confined,  or  restrained  from  com- 
▼.•        ing  but.    The  blockade  force  is  not,  in  possession  of 
*    the  vessels  inclosed  in  the  harbour,  but  it  acls  upon  and 
restrains  them.    It  is  a  m$  major >  applied  directly  and 
•factually  to  them,  which  prevents  them  from  coming 
#ttt  of  port.  .  This  appears  to  the  court  to  bv ,  in  correct 
language,  "a  restraint"  of  power  imposing  the  blockade, 
and  when  a  vessel,  attempting  to  come  out,  is  boarded 
and  turned  tak,  this  restraining  force  is  practically  ap- 
plied to  such  vessel. 

Although  the  word,  as  usually  understood,  would 
a#em  to  comprehend  the  case,  yet  this  meaning  cannot 
be  sustained,  if,  in  policies,  it  has  uniform)?  received 
a  different  construction.  The  fdrm  of  this  contract  has 
been  long  settled,  and  the  parties  enter  into  it  without 
a  particular  consideration  of  its  terms.  Consequently, 
no  received  construction*  l>f  those  terms  ousht  to  be 
varied. 

l\  is,  however,  remarkable,  that  the  industrious 
researches  of  the  bar  have  not  produced  a  single  case, 
from  the  English  books,  in  which  this  question  has  been 
clearly  decided.  In  the  case  of  Barker  v.  Blakes, 
which  has  been  cited  and  relied  on  at  the  bar,  one  of 
the  points  made  by  the  counsel  for  the  underwriters 
was,  that  the  abandonment  was  not  made  in  time,  and 
the  court  was  of  that  opinion.  Although,  in  thiri  case 
it  may  fairly  be  implied,  -from  what  was  said  by  the 
judge,  that  a  mere  blockade  is  not  a  peril  within  the 
•policy,  still  this  does  not  appear  to  have  been  consider- 
©d,  either  at  the  bar  or  By  the  bench,  as  the  direct  ques^ 
tiim  in  the  cause,  not  was  it  expressly  decided.    The 
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opinionpof  the  court  was,  that  the  blockade  constituted      1818. 
a-  total  loss,  which  was  occasioned  by  the  detention  of    qSJ^I 
the  vessel,  bat  that  the  abandonment  was  not  made        .▼; 
within  reasonable  time  after  notice  of  that  totat  loai.  J^011   ** 
In  forming,  this  opinion  ft  had  not  become  necetjpry  to  ^^r^' 
inquire  whether  the  bldckade?.  unconnected  with  the 
detention,  was,  in  itself,  a  peril  against  which  the  pott 
c y  provided.     The  judgment  of  the  court  could  not 
be  in  the  most  remote  degree,  influenced  by  the  result  of 
this  inquiry;  aud,  consequently,  it  was  no*  made,  with 
that  exactness  of  investigation,  which  would  probably 
have  been  employed,  had  the  case  depended  on  iU 
It  ia  also  to  be  observed,  that  the  vessel  did  nofattampt 
to  proceed  towards  the  brockaded  port,  but  lay  in  Brih* 
tol  when  the  abandonment  was  made.     The  blockading 
squadron-,  therefore,  did  not  act  directly  on '  the  vessel, 
nor  apply  to  her  any  physical  force.    It  is  not  certain 
that  each  a  circumstance  might;  not  have  materially  af- 
fected the  case. :  This  court,  therefore,  doea not  consid- 
er   the  question  as  positively  decided,    in   Barker  v. 
BIak*s. 

The  decisions  of  our  own  country  would  be  greatly 
respected,  were  they  uniform;  but  they  are  in  contradic- 
tion to  each,  other.  In  New- York,  it  has  been  held, 
'hat  a  blockade  is,  and  in  Massachusetts,. that  itis  not, 
a  peril  within  the  policy.  The  opinions  of  the.  judges 
of  both  these  courts  are,  on  every  account,  entitled  to 
the  highest  consideration.  But  they  oppose  eaoh.ctthei* 
and  are  not  given  in  cases  precisely  similar  to  that  now 
before  this  court.  The  opinion  that  a  blockade  was 
no*  a  restraint,  was  held  by  the  courts  of  Massachusetts; 
but  was  expressed  by  the  very  eminent  judge  who  then* 
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pgtsided  in  that  court,  in  a  case  where  the  vessel  • 
toot  confined  within  a  bjockaded  port  by  the  direct  and 
ir..        immediate  application  of  the  physical  force  to  the  re+> 
tfcion   Iw-sell^rtelf. 

'  Believing  this  case  not  In  I  aye  been  expressly  deci- 

ded the  court  has  inquired  hotf  far  it  ought  to  be  influ- 
enced by  its  analogy  to  principles  which  hare  been  set- 
tle^ 

It  has  been  determined  in  England  that  if  the  port  for 
which  a  veseti  sails  basket  against  her  by  the  govern 
ment  of  the  place,  it  is  not  a  peril  within  the  policy.  la 
Hadkinson  v.  Robinson,  a  vessel  bound  to  Naples  was 
tarried  into  a  neighbouring  port  by  the-mastet  in  conse-  • 
tpience  of  information  redftved  at  sea  that  the  port  of 
Naples  was  shut  against  English  vessels.  In  an  action 
against  the  underwriters  the  jury  found  a  verdict  for 
the  deitndants,  and,  on  a  motion  for  a  new  trial,  the 
-court  said  "a  loss  of  the  voyage  to  Variant  the  insured 
to  abandon  must  be  occasioned  by  a  peril  acting  upon 
the  subject  matter  of  the  insurance  immediately,  and 
not  circuitously,as  in  the  present  case.  The  detention  of 
the  ship  at  a  neutral  port,  to  avoid  the  danger  of  enter- 
ing the  port  of  destination  cannot  create  a  total  loss 
-within  the  policy,  because  it  does  notarise  from  any 
peril  insured  against. "« 

It  will  not  "be  denied  that  this  case  applies  in  prin- 
ciple to  the  case  of  a  vessel  whose  voyage  is  biokea 
up  by  the  act  of  the  master  on  hearing  that  his*  pott 
of  destination  is  blockaded  The  peril  acts  directly 
oh  the  vessel  not  more  in  the-  one  case  than  in  the 
other.     But  if,  in  attempting  to  pass  the  blockading 

•  3  Bq$ .  *  PW.  388. 
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squadron,  the  vessel  be  stopped  and    turned  back:  the      1818 
force  is  directly  applied  to  her,  and  does  act  directly     ggiera 
and  not  circuitously.  ^  V 

Without  contesting,  or  admitting  the  reasonableness  ^ioff  «* 
of  the  opinion,  that  the  less  of  the  voyage  occasioned 
by  the' detention  of  the  tfhip  by  her  master  in  a  neu- 
Jral  port  is  not  within  the  policy,  it  may  well  be  denied 
to  follow  as  a  corrollary  from  it,  that  a  vessel  confin- 
ed in  port  by  a  blockading  squadron*  and  actually  pre- 
vented by  that  squadron  from  coming  $tot,  does  not 
sustain  the  loss  of  her  voyage  from  the  restraint  of  a 
foreign  power,  which  is  a  peril  insured  against; 

Lubbock  v.  Rowcroft,  which  was  decided  at  nisi  p&» 
tw,  is  in  principle  no  mors  than  the  case  of  Hadkin- 
son  v.  Robinson.  Having  heard  that,  his  yort  of  des- 
tination was  blockaded  by*  or  in  possession  of,  the 
enemy,  the  master  stoppe4  in  a  different  port,  and  the 
insured  abandoned.  The  loss  was  declared  to  be  pip* 
duced  by  a  peril  not  within  tiM [policy.  <  14  ii  unneces- 
sary to  repeat  the  observations  which  were  made  on 
the  case  of  Hadkinson  v.  Robinson. 

An  embargo  is  admitted  to  be  a  peril  within  the  pol- 
icy. But  as  has  been  already  observed,  the  soveieign 
imposing  the  embargo  is  virtually  in  possession  of  the 
vessel,  and  may,  therefore,  be  stfid  to  arrest  and  de- 
tain her.  Yet,  in  fact,  the  vessel  remains  in  the  actual 
possession  of  the  master  or  owner,  and  has  the  physi- 
cal power  to  sail  out  and  proceed  on  her  voyage.  The* 
application  of  force   is    not  more  direct  on  a   vessel 

Stopped  in  port  by  an  embargo,  than  on  a  vessel   stop- 
ped in  port  by  a  blockading  squadron.     The  danger  of 
attempting  to  violate  a    blockade  is .  as  great  as  the 
Vol.  HI.  26 
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1818.  danger  of  attempting  to  violate  an  embargo.  The 
*  ^"^  voyage  is  as  completely  broken  up  in  one  case,  as  in 
the  other,  and  in  both  the  loss  is  produced  by.  the  act  of 
*  a  sovereign  power.  There  is  ps  much  reason  for  in* 
auringjgainst  the  one  peril  as,  against  the  other;  and 
if  the  word  restraint  does  net  necessarily  imply  pos- 
session  of  the  thing  ty.  the  restraining  power,  it  must- 
be  construed  to  comprehend  the  forcible  confinement,  of 
a  vessel  in  port,  and  the  forcible  prevention  of  her  pro- 
ceeding onhfit  voyage.  If  so,  the  blockade  ia-in  such 
a  case  a  peril  within,  the  fcplicy. 

The  next  point  to  be  decided  is  the  unlawfulness  of 
this  restraint. 

That  a  bell  gerent  may  lawfully  blockade  the  port, 
of  his  ekimy  is  admitted.  But  H  is  also  admitted 
that  this  blockade  does  not,  according  to  modern  usage 
extend  to  a  neu.ral  vessel,  found  in  port,  nor  prevent 
her  coining  out  with  the  cargo  which  was-  on  board 
when  the  blockade  was  instituted.  If,  theni-  *»ch  * 
vessel  be  restrained  from  proceeding  on  her  voyage  by 
the  blockading  squadron,  the  restraint  is  unlawful.  : 
The  St,  Francis  de  Assise  was  so  restrained,  and  her 
case  is  within  the  policy. 

It  has  been  contended  that  it  was  the  duty  of  the 
neutral  master  to  show  to  the  visiting  officer  6f  the  bph 
ligerent  squadron  his  right  of  egress,  by  showing  not 
only  the  neutral  character  of  his  vessel  and  cargo,  but 
that  his  cargo  was  taken  oh  board  before  the  institu- 
tion of  the  blockade. 

This  is  admitted ;  and  it  is  believed  that  the  bill  of 
exceptions  shows  satisfactorily  that  these  facts  were 
proved  to  the  visiting  officer.     It  .is  stated   that  the 
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vessel  and  cargo  were  regularly  documented ;  that  Mie      IB  Ifc 
papers  were  shown,  and   that  the  cargo    was  put  on 
board,  and  the  vessel  had  actually   sailed  on  her  voy- 
age! before  the  institution  of  the  blockade. 

There  is,  however,  a>ibaterial  fact  which  is  ntyatated 
in  the  bill  of  exceptions  with  perfect  clearness.  The 
loss,  in  this  case,  is 'technical,  and  the  fcourt  has  deci- 
ded that  such  loss  must  continue  to  the  time  of  aban- 
donment* It  is  not  necessary  that  it  shouU  b£  known 
to  exist  at  time  of  abandonment,  for  that  is-jmpossible  ; 
but  that.it  should  actually  exist ;  a  fact  which  admits  of 
affirmative  or  negative  proof  at  the  trial  of  the  cause. 
Upon  the  application  of  this  principle  to  this  case, 
much  diversity  of  opinion  has  prevailed.  One  judge  is 
of  opinion  that  the  rule,  having  been  laid  down  in  a 
case  of  capture,  is  inapplicable  to  a  loss  sustained  by 
a  blockade.  Two  judgesa  re  of  opinion  that  proof  of 
the  existence  of  the  blockade  paving  been  made  by  the 
plaintiff,  his  case  is  complete  f  and  that  tba  proof  that 
it  was  raised  before  the  abandonment  ought  to  come 
from  the  other  side.  A  fourth  judge-is  of  opinion,  that 
connecting  with  the  principle  last  mentioned,  the  fact 
stated  in  the  bill  of  exceptions  that  the  abandonment 
was  "ia  due  and  reasonable  time,"  it  must  be  taken  to 
have  been  made  during  the  existence  f  the  technical ' 
loss.  Four  judges,  therefore,  concur  in  the  opinion 
that  the  plaintiffs  are  entitled  to  recover ;  but  as  they 
form  this  opinion  on  different  principles,  nothing  but 
the  case  itself  is  decided  :  That  is,  that  a  vessel  within 
a  port  blockaded  after  the  commencement  of  her  voyage, 

a  See  Rbinelander  v.  The  ware  Ins,  Com  Jd.  20*.  Alex- 
Ins.  Com.  of  Pennsylvania,  4  ander  v.  The  Baltimore  Ins. 
Crmnch,  29.  Marshall  v.  Dela-    Com.  id.  370. 
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1818*      an<J  prevented  from  proceeding  on  it,  sustains  a  loss  by 

^JT^^     a  peril  within  the  policy  ;  and  if  the  vessel  so  prevent- 

T-        ed,  be  a  neutral,  having  on  board   a  neutral  cargo  re" 

Union    Ins.  peived  before  the   institution  of  the  blockade,  the   re- 

Company,   8traint  is  unlawful . 

Judgment  reversed. 


a  On  the  question  of  block- 
ade three  things  must  be  pro- 
ved :  1st  the  existence  of  an 
actual  blockade ;  Sdly,  The 
knowledge  of  the  party  ;  afti, 
ddly.  some  act  of  violation, 
either  by  going  in,  or  by  com- 
ing out  with  a  cargo  laden  af- 
ter the  commencement  of 
blockade.  The  Betsey,  1 
Rob.  93. 

The  government  and  courts 
of  the  United,  States  have  con- 
stantly maintained,  "that  ports 
not  actually  blockaded  by  a 
present,  adequate,  stationary 
force,  employed  by  the  power 
which  attacks  lh«wi,  shall  not 
be  considered  as  shut  to  neu- 
tral trade  in  articles  not  con- 
traband of  war ;  that,  though 
it  is  usual  for  a  belligerent  to 
give  notice  to  neutral  nations, 
when  he  intends  to  institute  a 
blockade,  it  is  possible  that  he 
may.  not  act  upon  his  intention 
at  all,  or  that  ho  may  execute 
it  insufficiently,  or  that  he  may 
discontinue  his    blockade,  of 


which  it  is  not  customary  to 
givrany  notice:  that  conse- 
quently, the  presence  of  the 
blockading  force  is  the  natural 
criterion  by  which  the  neutral 
is  enabled  to  ascertain  the   z- 
istence  of  the  blockade  at  any 
given^period,  in  like  manner  as 
the  actual  investment  of  a  be- 
sieged place  is  the  evidence  by 
which  we  decide  whether  the 
siege,  which  may  be  commen. 
ced,  raised,  recommenced,  and 
raised  Again,  js  continued  or 
not ;  that  of  course  a  mere  no- 
tification to  a  neutral  minister* 
shall  not  be  relied  upon,  as  af- 
fecting with  knowledge  of  the 
actual  existence  of  the  block- 
ade, either  his  government  or 
its  citizens ;  that  a  vessel  clear, 
ed  or  bound  to  a    blockaded 
port,  shall  not  be  considered 
as  violating  in  any  manner,  the 
blockade,  unless,  on  her  ap- 
proach towards  such  port,  she 
shall    haye     been  previously 
warned  not  to  enter  it;  that 
this  view  pf  the  law,  in    itself 
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perfectly  correct,  is  peculiarly  The  United  Insurance  Compa? 
tmjprtant  to nations,situ*ted  at  riy,  l[Joluu .  Rep.  38,  Oliver* 
a  great  distance  from  the  beUi-        In  the  case  of  Fitzsimmons         y 
gerent  parties,  And,  therefore,  t.   The    Newport   insurance  Union    Ins, 
incapable  of  obtaining  other  company,    (4    Cranck,    1  Co.  Company* 
than  tardy  information  of  the  198 . )  it  was  laid  down  by  this 
actual   state  of  their  ports*,  court,  that  the    I8tb  article  of 
that  whole  coasts  and  countries  the  treaty  of  1 794,  between  the 
shall  not  be  declared  (for  they  United  States  and  Great  Brit- 
can  nerer  be  more  than  declar-  ain,  seems  to  be  a  correct  ex- 
ed)  to  be  in  a  state  of  block-  position  of  the  Is*  of  nations, 
.  ade,  and    thus  the    right  of  and  is  admitted  by  the  parties 
blockade  converted  into  the  to    the    treaty,    as    between 
means    of  extinguishing  the  themselves,    to  be  a  correct 
trade  of  neutral  nations;  and.  exposition  of  the  law.  or  tor 
lastly,    that   every    blockade  constitute  a  rule  in  that  place 
shall  be  impartial  in  its  oper  of  it.      "Neither  the  law  ,of 
ation,  or«  in  other  words,  shall  nations,  nor  the  treaty,  admits 
not  open  and  shot  for  the  con-  of  the  condemnation  of  a  neu- 
veaience  of  the  party  that  in-  tral  vessel  for  the,  intention  to 
jtitotes  it,  and  at  the  same  enter  a  blockaded   port  un- 
firoe  repel  the  commerce  of  the  connected  with  any  fact.   8.atf» 
rest  of  the  world,  so  as  to.  be-  ing  for  a  blockaded  |>ort,know- 
come  the  odious  instrument  ing  it  to  be  blockaded,  haf 
of  an  unjust  monopoly,  instead  been  in  some  English  caaef 
of  a  measure  of  honourable  construed  into  an  attempt   to 
war.1'   For  the  conduct  of  the  enter  that  port,  and  has,  there? 
government  in  this  respect,  see  fere,  been  adjudged  a  breach 
tbedocuments in \he  Appendix  of  the  blockade  from  the  da- 
to  this  volume,  note  1.     The  parture  .'of  the  vesseL     W-ith- 
decisions  of  the  courts,  are  out  giving  any  opinion  on  that 
collected  in  Mr.  Condy's  edi-  point,  it  may  be  observed,  that 
tion  of  Marshall  on  Insurance     in  such  cases,  the  fact  ofsail* 
vok  1.  p.  81.  note  (3.)    To  ing  is  coupled  with  the  tnien* 
the  cases  there  cited,  add  the  tion,  and  the  sentence  of  con- 
following:  Williams  v.  Smith,  demnation  is   founded  on  an 
><biftet'  Rep.  1  Radcliff  v.  actual  breach  of  blockaded 


198  CASES  IN  THE  SUPREME  COURT 

1818.      «It  is  impossible  to  v*ad  thai    the  blockade,  a  neutral  is  no 
^JT^    instrument,  (the  treaty)  with-    longer  at  liberty  tq  make  any 
^        oufperceiving  a  clear  Inten-    purchase  in  that  port.  TneBet- 
Union   Ins.  tie*  in  the  parties  to  it,  that    sey,  1.  Rob.  93.    The  Freder- 
Oompany,  tfter  notice  of  the  blockade,    ickMolke,ja.72.  TheNeptu- 
an  attempt  to  outer  the  port    nus,i£)80.  A  neutral  ahip  de- 
parting can  only  take  aw«y  a 
cargo  boHaJUe  purchased  and 
delivered    before    the  cosa- 
mencement  of  the  blockade: 
if  she  afterwards  take  on  board 
a  cargo,  it  is*  violation  of  the 
blockade.      The  Vrbw   J* 
dith,  JU.  lBoe.  150.  The  Rol- 
ls, 6  Rob.  864.    Where  a  ship 
was  transferred  from  onejfteu- 
tral  merchant  to  another  in  a 
blockaded  port,  and  sailed  oat 
in  ballast,  she  was  determined 
not  to  have  violated  the  block* 
ade.  The  Potsdam,  4  Ree;  39. 
The  JoflrouwMaria  Schrader, 


most  be  made,  in  order  to  sub- 
ject the  vessel  to  confiscation. 
By  the  language  of  the  treaty 
it  would  appear,  that  a  second 
attempt  to  enter  the.  gort  must 
be  made,  in  order  to  subject 
the  vessel  to  confiscation.9* 
*It  is  agreed,"  says  that  io- 
etsument,  "that  every  vessel 
so  circumstanced"  (that  is, 
•very  vessel  sailing  for  the 
blockaded  port,  without  know- 
ledge of  the1  blockade)  "may 
be  turned  a?  ay  from  such  port 
4>r  place,  but  she  shall  not  be 
detained,  nor  her  cargo,  if  not  . 


contraband,    be    confiscated,  Id.  note  (aJ)  But  a  ship  which 

unless  after  notice  she  shall  had  been  purchased  by  a  neu- 

again  attempt  to  enter."  tral  of  the  enemy  in  a  blocks* 

As  to  violating  a  blockade  by  ded   port,    and'  sailed    from 

coming  out  with  a  cargo,  the  thence  on  a  voyage  to  the  neo* 

time  of  shipment  is  very  mate-  tral  country,  was  held  liable 


rial,  for  although  it  might  be 
hard  to  refuse  a  neutral  liberty 
to  retire  with  a  cargo  already 
laden,  and  by  that  act  already 
become  neulral  property;  yet 


to  condemnation.  The  Goner* 
a  Hamilton,  fi  Rob,  61.  And 
where  the  vessel  was  captured 
on  a  voyage  to  the  blockaded 
port,  in  ballast,  she  having 


after :  the  commencement  of  sailed  for  the  purpose  of  bring* 
a  blockade,  a  neutral  cannot  ing  away  goods  which  had  he- 
be  allowed  to  interpose  in  any  come  the  property  of  neutral 
way  to  assist  the  exportation  of  merchants  -  before,  tbe'^ate  of 
tb*  property  of  the  enemy,  the  blockade,  she  was  held  lia- 
After  the  commencement  of  ble  tocondemnatiod.  Then** 
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of  blockade  permit*  an  egrts$ 
WMihips  innocently  in  the  port 
before  the  restriction  was  im- 
posed, and  even  with  cargoes, 
if  previously  laden ;  but  in  the 
case  of  ingress,  there  is  not  the 
same. reason  for  indulgence; 
there  can  be  no  surprise  upon 
the  parties,  and,  therefore, 
nothing  short  of  a  physical  ne- 
cessity is  admitted  as  an  ade- 
quate excuse  for  making  the 
attempt  of  entry.  The  Comet, 
Edwards^  32.  A  maritime 
blockade  is  not  Violated  by 
sending  goods  to  the  blockaded 
port,  or  by  bringing  them  from 
pie  same,  thsougb  the  interior 
canal  navigation  of  the  coun- 
try. A  mere  maratime  block- 
ade, effected  by  a  force  oper- 
ating only  at  sen,  can  have,  no 
operation  upon  the  interior 
communications  of  the  port. 
The  Ocean,  3  Rob.  297.  The 
8tert,  4  Rob.  65.  But  goods 
shipped  in  a  river,  having  been 
previously  sent  in  lighters 
along  the  coast  from  the  block- 
aded port,  and  under  charter- 
party  with  the  ship  proceeding 
also  from  the  blockaded  port 
in  ballast  to  take  them  on  hoard 
were  held  liable  to  confisca- 


tion. The  Maris.  6  B**.  201.  I**** 
The  penalty  for  a  breach  of  "JCJJJ^ 
blockade  is  remitted  by  the  T#  ' 
raising  of  the  blockade  between  Union  Is* 
the  time  of  sailing  from  the  Compnay. 
port  and  the  capture.  ^  When 
the  blockade  is  raised,  a  veil  is 
thrown  over  every  thing  that 
has  been  done,  and  the  vessel 
is  no  longer  taken  in  delicto. 
The  deUMum  completed  at  One 
period  ft*  Jjr  subsequent  events 
entirely  done  away.  The  Li- 
sette,  6  Rob.  887.  A  neutral 
ship  coming  out  of  a  blockaded  . 
port  in  consequence  of  a  ru- 
mour that  hostilities  were  like- 
ly to  take  place  between  the 
enemy  and  the  country  r  to 
wliich  the  ship  belongs  is  not 
liable  to  condemnation,tbouf h 
laden  with  a  cargo,  where  the 
regulations  of  the  enemy  would 
not  permit  a  departure  inxbal» 
last.  The  Drie  Yrieoden, 
Dodson^  269.  But  the  danger 
of  seizure  and  confiscation  by 
the  enemy,  must  be  immediate 
and  pressing.  The  mere  ap- 
prehension of  possible  and  re- 
'  niote  tiaogcr.  wrll  not  jusjtify 
bringing  a  cargo  out  of  a 
blockaded  port  The,  Wa 
Hundt,Jtf.  270.  note* 


CASES  IN  THE  SUPREME  COURT 


(Com mom  Law.) 
Shepherd  etal.  v.  Hamptobt. 

In  an  action  by  the  vendee  for  the  broach  of  a  contraot  ofaaje  oy-  the* 
vendor,  in  not  delivering  the  .artido,  the  measure  of  damage  iatho 
price  of  the  article  at  the  time  of  the  breach  of  the  contract,  *ad  no*- 
at  any  subsequent  period. 

<2«Mere,  How  far  thle  rttle  applies  to  a  caw  whero  advances  ef  notr/ 
hare  been  made  by  Hie  purchaser  under  the  contract? 

Eehoe  to  the  district  court  of  Louisiana. 

the  plaintiffs  filed  their  petition  or  libel  in  the  r.ourt 
below,  stating,  that  on  the  12th  day  of  December,  1814, 
they  entered  into  a  contract  with  the  defendant  for  the 
purchase  pi  100,000  pounds  weight  of  cotton  to  be  de- 
livered by  the  defendant  to  the  plaintiffs  on  or  before 
the  16th  day  of  February,  ensuing  the  Hnte'of  said  con- 
tract, the  said  cotton  to  be  of  prime  quality,  and  in  good 
order,  and  for  which  the  plaintiffs  stipulated  to  pay  at 
the  rate  of  ten  cents  per"  French  pound;  and  in  case  the 
price  ot  cotton,  at  the  time  of  delivery,  should  exceed 
the  above  limited  price,  then  the  petitioners  were  to 
allow  the  conjmom  market  price  on  50,000  pounds  of 
said  cotton:  and  alleging  a  breach  of  the  agreement  on 
the  part  of  .the  defendant  in  not  delivering  the  cotton, 
Ac. 

The  case  agreed  stated  the  contract  as  set  forth  in 
the  petition,  and  that  49,108  pounds  of  cotton  were  de- 
livered by  the  defendant  under  the  contract  about 
the  time  mentioned  therein,  to  wit,  on  the  15th  day 
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of  February,  1815,  when  the  highest  market  price  of  ISIS. 
cejton  at  New-Orleans  was  12  cents  per  pound ;  that 
the  defendant  refused  to  deliver  the  remaining  50,882 
pound*  of  cotton ;  that  for  some  days  after  the  said  15th 
day  of  February,  1815,  the  price  of  cotton  remained 
stationary  at  about  l£  cents  ;  that  it  then  began  to  rise* 
and  continued  gradually  to  rise  until  the  commence, 
men t  of  this  suit,  when  the  market  price  was  30  cents 
per  pound,  and  that  the  plaintiffs  frequently  called  up- 
on and  demanded  of  the  defendant  the  execution  of 
said  contract  between  the  said  15th  ©f  February,  1815, 
apd  the  time  of  bringing  the  present  suit,  and  were 
ready  and  offered  to  comply  with  all  the  stipulations  en 
their  part,  which  wad  refused  by  the  defendant 

Upon  this  sta,te  of  the  case  the  defendant  contended, 
that  the  rule  of  damages  for  thebreaeh  of  the  contract 
must  be  the  market  price  of  cotton  on  the  day  the  con* 
tract  ougLt  to  have  been  executed. 

The  plaintiffs  contended,  that  they  were  entitled  to 
the  difference  between  the  price  stipulated,  and  the 
highest  market  price  up  to  the  rendition  of  the  judg. 
ment. 

It  was  agreed,  that  if  the  court  should  be  t>f  opinion 
that  the  law  is  with  the  defendant,  then  judgment 
should  be  entered  for  the  plaintiffs  for  the  sum  of  100 
dollars  damages ;  but  if  the  court  should  be  of  opinion 
that  the  law  was  with  the  plaintiffs,  then  judgment 
should  be  entered*  for  the  plaintiffs  for  the  difference 
between  ten  cents,  the  stipulated  price,  and  thirty 
cents  per  pound,  the  present  market  price  on  the  said 
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60,898  pounds  of  cotton,  amounting  to   10,178  doHttt 
and  40  cents. 

The  cause  was  heard,  according  to  the  practice  in 
*he  state  of  Louisiana,  by  the  court  below,  en  ttee 
ease  agreed,  neither  party  demanding  a  jwry.*  Where- 


«  Louisiana,  tain?  a  Freneh 
Colony,  was  originally  govern- 
ed by  the  custom  cf  Ports,  and 
such  royal  ordinances  as  were 
applicable.    In  August.  1769, 
when  Louisiana  passed  under 
the  dominion    of  Spam,    the 
Spanish    governor    O'Reilly, 
published  a  collection,  or  rath- 
er an  abstract  of  the  adminis- 
trative regulations  adopted  iff 
the  Spanish    colonies,'  and  a 
few  leading  principles  contain- 
ed in  the  Spanish  laws,  refer- 
ring  for  further  elucidations  to 
the  teat  is  the  Partidas,  the 
Reeopolacion  of   the    Indies, 
&c.  b$t  at  the  same  time,  re- 
taining in  full  force,  until  far-, 
ther  orders',  (which  have  nev- 
er been  given,)  the  French 
laws  such  as  they  were  at  the 
time  Spain  took  possession  of 
he  country*  In  the  mean  time 
the  administration  of  justice 
being  chiefly  in  the  hands  of 
Frenchmen,  (except   in    the 
city   of  New-Orleans,)    they 
continued  to  be  governed  al- 
together by  the  French  laws, 


save  only  in  cases  where  the 
few  rules  contained  verbatim) 
in  O'Reilly's  ordinance  posi- 
tively   applied:    Thing*   re- 
mained tn  this   situation  until 
the  government  of  the  United 
States  took  possession  of  the 
province  in    1803,  when   thfc 
increasing  commerce  of  New- 
Orleans  brought  into   aetioo 
the  whole  tody  of  the  Spanish 
laws,  and  especially  the  laws 
of  Tbreand  the  ordinance  of 
Bilbto,  which  hat  h  regarded 
as  the  text  law  in  commer- 
cial matters.  Every   thing  in  . 
the  ancient  laws  repugnant  tp 
the  constitution  of  the  United 
States  waa  taken  away,  and  all 
other    subsisting    laws  were 
confirmed  hy  the  act   of  con- 
gress ofthe  SGth   of  March, 
1804,  ch.  3d!.  ;  which  also 
gaye  the  right  of  trial  by  jury 
•  in  all  criminal  cases  of  a  capit- 
al nature,  and  in  all  civil  and 
criminal  cases,  if  required  by 
either  of  the  parties.  In  18US, 
the  civil   code   was  adopted 
which  is  principally   a  tiaav 
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upon,  after  judgment,  judgment  was  entered  up  for  the      HI* 
pbuntifffor  the  sum  of  100  dollars  damagts,  w«th  coit%  Jr^f^. 
and  the  eause  warn   brought  by  writ  of  error  to  this 
court 

Mr.  Winder  for  the  plaintiffs,  contended,  that  they  Ftb.  l6nV 
were  entitled  to  recover  the  difference  between  the 
stipulated  prioe  of  the  cotton  and  the  highelt  market 
price  at  any  time  after  the  contract  was  made,  up  to 
the  rendition  of  the  judgment.  He  cited  the  authorities 
in  the  margin.* 

No  counsel  appeared  to  argue  the  cause  on  the  otk» 
*rside» 

crlpt  of  the  CeAJVepefeoaor  meoeed  by  a  petition' or  libel 

civil  code  of  France.     Where  setting   forth   briefly  the  ml* 

that  is  silent,  its  omissions  are  ture  of  the  demand,  to  which 

supplied  by  a  resort  to  prin-  the    defendant  answers;  and 

ctptes  derived  from  the  Roman  the  cause  id  set  down  for  hear- 

law,  and  the  codes  founded  on  ing,  without  any  special  or  di- 

it,  including  the  laws  of  Spain,  latory  pleadings.    The  trial 

France,  and  the  commentaries  k  by  jury,  only  when/  required 

upon  them  The  works  of  el-  by  either  of  the  parties. 

writers,  and  the  En-  aBustey    v.   Donaldson,  4 


li*  end  American  reporters  DaU.  306.  Douglass  etmL  v. 

ire  cited  in  thocourts,  notes  McAllister,  9    Cranek  *08. 

binding  authority*  but  as  the  Nelson  et  al.  t.   Morgan,  2 

learned  men  enti-  Martin's   Mew-QrUams  £<p. 


tied  to  respect  and  attention.    956.  Coit  v.  Lansihg,2  CWe*> 
A  regular  series  of  reports  of    Case?,  2.16.  Shepherd  v.  John- 


the  decisions  of  the   supreme    son,2£«f.  211.   Fisher  v. 
t  of  the  slate  is  published    Prince,  3JbW  1963.  Whit- 


by Mr.  Martin,  one  of  the    ten  v.  Fuller,  t  W.  BL  908. 
judges.    Aemlsoitis 
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IflUW.         Mr.  Chief  Justice  M Ansa all   deKrered  the  opinion 

Y^f^f    of  the  court    The  only  question  ii,  whether  the  pride 

ij        of  the  article  el  the  time  of  the  breach  of  the  contract, 

Kehoboat  or  at  any  subsequent  time  before  suit  brqught,  constk 

nk  18M.    tv|Cg  the  pfo^f  ru]e  0f  damages  in  this  case.    The  un* 

animottt  opinion  of  the  court  is,  that  the  price  of  the 
article  at  the  time  it  was  to  be  delivered,  is  the  meat* 
ure  of  damages.  For  myself  only,  I  can  say  that  I 
should  not  think  the  rule  would  apply  to  a  case  where 
advances  of  money  bad  been  made  by  Ute  purchaser 
wider  the  contract ;  but  I  am  not  aware  what  would  be 
£he  opinion  of  the  court  in  such  a  case. 

Tudgjnent ; 


(commoh  LAW. 
Pattojt  v.  NicboLSOir* 

Oat  sHSsoa  of  fko  TJnhod  Btetto  hi*  no  right  to  poxeaaao  of,  or  mH  to 
aaolhor,  a-  Umdm  or  put  tkwm  tho  puMio  eacay,  to  WipMl  m 
boariaa  AoMrfcoJi  tosmL 

Emmom  to  the  circuit  Court,  of  the  district  of  Columbia 
for  the  county  of  Alexandria. 

The  plaintiff  in  error  declared    in  assumpsit  for  that 
the  defendant,  Jtc.  was  indebted   to  the  plaintiff  in  the 
am  of  76Q  dollars  for  a  certain  document  or  peppr 
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4«fled  a  fowytr's  License  by  th*  plaintiff,  &c.  sold  and      1*18. 
delivered  to  the  defendant,  &c.  and  being  so  indebted,     p^** 
<he  defendant,  be.  afterwards,  &c.  promised,  &c.    Plea        Ta 
non-assumpsit.     Evidence  was  offered  to  the  jury  to  Nicholson, 
show  that  both  parties  were    citizens  of  the  United 
States,  and  that  the  license  in  question  was  sola  by 
the  pUdntiffto  the  defendant  in  Alexandria,  to  be  used 
far  the  protection  of  the  schooner  Brothers,  an  Amer- 
ican vessel,  during  the  late  war,  against  enemy's  ves- 
sels, on  a  voyage  from  Alexandria  to  St.  Bartholomews, 
to  be  cleared  out  for  Porto  Rico.    The  license  was  as 
follows : 

"Copy  of  a  letter  from  his  Excellency  H.  Sawyer* 
hisBritamc  Majesty's  Vice-Admiral  on  the  Halifax 
station,  to'his  Excellency  the  Chevalier  de  Onis,  his 
Catholic  Majesty's  envoy  extraordinary,  and  minister 
plenipotentiary  near  the  United  States  of  America. 

His  Majesty's  Ship  Centurion  at  Halifys^ 
the  10th  of  August,  1813. 
Excellent  Sir, 
I  have  the  honour  to  acknowledge  the  receipt  of 
your  excellency's  letter  of  the  26th  ultimo,  and  have 
fully  considered  the  subject  of  it,  as  being  of  the  great- 
est importance  to  the  best  interests  of  Great  Britaip, 
and  those  of  his    Catholic  Majesty,  Ferdinand   VII. 
and  his  faithful  subjects ;   and    in  reply,"  I  have  great 
satisfaction  in  informing  your  excellency  that  I  will 
give  directions  to  the  commanders  of  his  Majesty's 
squadron  on  this  station  not  to  molest  American  ves- 
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lilt*      ids,  or  other*  under  neutral  flags,  unarmed  and  kdta 

jSJJjf    *hh  flour  and  0*0*  dry  provisions,  bona  JUk  homUl 

v..       to  Portuguese  and  Spanish  ports,  whose  papers  ahatt 

Nicholson,  be  accompanied  with  a  certified  copy  of  this  letter  from 

your  excellency,  with  your  seal  affixed  or  imprinted 

thereon,  which  1  doubt  not  will  be  respected  by  alL 

I  beg  leave  to  assure  your  excellency  of  this  high 
consideration  with  which  I  hate  the  honour  to  be  yoos 
excellency's  most  obedient  humble  servant, 

(Signed)  H.  Sawybe, 

Vice- Admiral* 
His  Excellency, 
Bon  Luis  de  Onis  Gonzalez  Lopez  y  Vara,  his  Oath* 
olic   Majesty's  Envoy  Extraordinary,    and   Minister 
Plenipotentiary  to  the  United  States,  &c.  Ac.  &c. 

Philadelphia.^ 
The  court  below  upon  this  evidence,  charged  the  ju- 
ry, that  on  the  evidence  so  offered,  if  believed  by  the 
jury,  they  ought  to  find  a  verdict  for  the  defendant. 
To  which  charge  the  plaintiff  excepted.  A  verdict 
was  taken,  and  judgment  rendered  for  the  defendant ; 
where  upon  the  cause  was  brought  to  this  court  by 
writ  of  error. 

„ ,  ion  Mr.  Stooim,  for  the  plaintiff,  cited  Coblidge'  v.  la- 
glee,  13  Man.  Rep.  26.  to  show  that  an  action  might' 
be  maintained  upon  the  sale  of  such  a  license. 

Mr.  lee,   on  the  other  side;  was  stopped  by  d»* 
cottrt 
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Mr.  Cffiief  Justice  Maesh all  delivered  the  opinion      1M*» 
of  the  court)  that  the  use  of  a  license  or   pass  from  the     pj[£^ 
enemy,  by  a  citizen,  being  unlawful,  one  citizen  had  _     v. 
no  right  to  purchase  of,  or  sell  to,  another,  such  a  h-  R"Ol*». 
cense  or  pass  to  be  used  on  board  an  Amercan  ves- 
sel. 

Judgment  affirmed  -« 

•  In  the  several  cases,  du-  founded  on  an  illegal  conside* 

Tmg  the  late  war,  of  the  Julia,  ration.  That  no  contract  wftit* 

SCraiicA.  181.;  the  Aurora.  W.  ever,   founded  upon   such  a 

t03. ;  the  Hiram,  Id.  444,  S.G.  consideration,  can  be  enforced 


vol.  1  p.  440,  and  the  in  a  court  of  justice,  is  a  doe- 
Ariadne,  ente,  vol.  2.  p.  143,  trine  familiar  to  our  jurispru- 
the  court  determined,  that  the  dence,  and  was  also  the  rule  of 
use  of  a  license  or  passport  of  the  civil  law.  It  is  upon  the 
protection  from  the  enemy  same  principle  that  every  con* 
constitutes  an  act  of  illegality  tract,  whether  of  sale,  inso» 
which  'subjects  the  property  ranee,  or  partnership,  dux, 
eatiliog  under  it  to  confiscation  growing  out  of  a  commercial 
hi  the  prise  court.  The  act  of  intercourse  or  trading  with 
the  2d  of  August,  1813,  ch.  the  enemy,  is  void.  Thus  it 
t$5.  and  of  the  6th  of  July,  has  been  held  by  the  supreme 
l$!t,'ch.  453.  s.  7.  prohibiting  court  of  New-York,  that  a 
the  use  of  of  licenses  or  passes  partnership  between  persons 
granted   by  the  authority    of  residing  in  two  different  t 


the  government  of  the  United  trie*,  for  commercial  purposes 
Kingdom  of  Great  Britain  and  is,  at  least,  suspended,  if  not 
Ireland,  repealed  by  the  act  of  ip$ofacio  determined  by  the 
3d  of  March,  1815,  ch.  766.,  breaking  out  of  war  between 
were  merely  cumulative  upon  those  countries ;  and  that  if 
the  pre-existing  law  of  war.  such  partnership  expire  by  Us 
It  follows  ss a  corrollary  from  own  limitation  during  the  war, 
this  principle,  .that  a  contract  the  existence  of  the  war  dia- 
ler the  purchase  or  sale  of  penses  with  the  necessity  of 
such  a  license  is  void  as  t*ing  giving  public  notice  of  the  <h»- 
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18  IS,  solution.  Griswold  v.  WaoV 
^'^^  dington,  15  Johm.  Rep '51; 
v]  '  It  is,  perhaps,  almost  super- 
Nieboieos.  fluous  to  add,  that  the  use  of  a 
license  from  the  government  of 
the  country  itself*  to  which  the 
person  using  it  belongs,  is  law- 
ful; and,  consequently,  any 
contract  between  the  citizens 
or  adjects  of  that  country  re- 
specting such  Kfcenee  is  also 
]*wf«J.  Thus,by  the  act  of 
the  6th  of  July,  1611,  ch.  4*e. 
s,  6^  tbe-piesident  was  autho- 
rised to  give,  at  any  time  with- 
in six  month*  alter  the  passage 
of  the  act,  passports  for  the 
safe  .protection  of  any  ahip  or 
.other  property  belonging  to 
British  subjects,  and  which 
wrfs  then  within  tho  limits  of 
the  United  State*.  And  such 
licenses  are  by  no  means,  as 
has  been  commonly  supposed, 
an  invention  of  the  present 
time.  For  Valin,  speaking  of 
the  frauds  by  which  the  com- 
merce and  property  of  the  ene- 
my were  screened  worn  cap- 
lure,  during  the  war  in  which 
France  and  England  were  alli- 
ed against  Holland  and  Spain, 
not  only  on  the  high  seas,  but 
even  in  the  ports  of  France, 
remarks,  that  previous  to  the 
ordinance  on  which  he  was 
^commenting,  no  othef  means 
of  counteracting  these  frauds 


had  been  discovered,  than  that 
of  delivering  passports  to  the, 
vessels  of  the  enemy,  permit- 
ting them  to  trade  with  the 
ports  of  the  kingdom  upon  the 
payment  of  a  duty  of  a  crown 
per  ton,  which  was'  done  by  an 
edict  of  1673.  Falm  Smr  VOrJL 
Bat,  in  eider  to  protect  a 
citizen  in  the  use  of 'a  license 
from  his  own  government  to- 
trade  vrith  the  enemy,  it  is 
indispensably  neceasajy  that 
he  should  conform  to  the  term  * 
and  conditions  uncfer  which  it 
is  granted ;  otherwise,  the~tra- 
ding,  and  all  contracts  ariaiog 
out  of  it,  will  be  illegal.  See 
the  cases  collected  in  GUiltf* 
L*wofNlion$,ch.  VIII.  To 
which  add  the  following  r  The 
Byfield,  Edward^  Mm.  Jteja 
1IB&  The  Goede  Hoop,  U. 
3*7.  The  Catharina  Maria, 
Id.  337.  The  Carl,  Id.  339: 
The  Europe,  Id.  349.  The 
Speculation,  Id.  343.  The 
Cousine  Marian*,  Id.  346. 
The  Vrou  Cornelia,.  Id.  349. 
The  Johan  Pieter,  Id.  $54. 
The  Jonge  Frederick,  JU.  357. 
The  Europe,  Id.  53S.  The 
Cornelia,  Id.  369.  The  Sarah 
Maria,  U.361.  The  Henri- 
etta, Id.  363.  The  Nicoline, 
Id.  364.  The  WoUarth,  JUL 
365.  The.  Emma,  Id.  366. 
fheFrau  Magdalene;  id.  367. 
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The  Boppet,  74.369.    The 
atars»,*Ji«*Gato  Erwagtung, 
U.  370.    The  Jotge  Clan, 
«.  371.     The  Minerva  U. 
375.    TbeSt   Itaft>  JJ.  376. 
The  Hector  Jfc'193     The 
Edel  Catharine,  1    Udtsjfr 
Mm.  Rep.  66.    The  V*w 
Deborah,  &.  160.    The  tft»- 
riette,fti$s.    The  Bennett 
Mi  17b.    The  Dankerbarheit, 
U.  \%6.    The  Seyerstadt, ». 
UU     The  Manly  W    367. 
TheJRdus;  i&  300.     The 
Wohlforth,    M.    305.      The 
Louiee  Chartote.de Gulden** 
root,  JU.  306.    The  Freund- 
ecbaft.  U.    316.      Feise  v* 
Thompson,  1    TamU.      ltt. 
Feisev.  Waters,  2  Tow*.  249. 
Miller  ▼.  Gernon,  3  Taunt. 
394.     Faylc  v,  fcourdilja,  J& 
646.    Morgan  v.  Os  wold,  Jcl. 
664.     Feise  T.  Bell,  4  Taunt. 
4.    De  Fastet  v,  Taylor,  Jd* 
*33.     Le  Cheminant  tt  Pear- 
ton,  UL  367.      Fre4a*d  v. 
Walker,  U.  478.    Waring  v. 
8cott,M  606.  Siffkto*  Glo- 
ver, Id.  717.  Effurthvt  Smith, 
*Jb»i*:.S*9.   Flindt*  Scott. 
$  TamU.   674,    8chns£oneg 
t.  Andre*,  M.  716.    Robeit- 
ion  y.  fyforris,  JEef.  750i   Start* 
forth  *.  Sonlhe,  I*. 626.  Snt- 
he*  t.  ADnut,  Jfoefe  $  Afoyn, 
39.    Robinson  and  others  ▼. 
Tettrey*  JO.  317.    Hagedorn 
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▼.  Raid,  Jd.  667.  Hagedorn  MI9 
t.  Bas^2  Jfcrta*rf&fcy», 
10a  Hullman  and  another 
▼.  Whitmorc,  3  Jefce*  and  Nfchofco* 
Selwy*,  337,  Gibson  and 
otbera  v%  Mair,  1  Atoka's 
Hep.  39*  Gibson  v.  Service, 
U.  119.  Darby  *  Newton, 
2  MankmW$  Rep*  262.  Sue* 
licences,  which  issued  to  the 
citizens  or  subjects  of  the 
state  only,  in  order  to  legalize 
a  limited  commercial  inter* 
course  with  the  enemy,  which 
is  tolerated  from  political  mo- 
tives, of  which  every  govern* 
ment  is  the  exclusive  judge* 
hare  nothing  in.  them  contrary 
to  the  law  of  nations,  feel 
wbon  granted  to  neutrals*  fee 
order  to  enable  them  to  can} 
on  a  trade  which  they  hare  * 
right  to  pursue,  independently 
of  the  license,  or  to  the  sub* 
jects  of  the  belligerent  state* 
in  order  to  enable  them  to 
carry  on  a  trade  which  is  for* 
bidden  to  neutrals  under  the 
pretext  of  a  proclamation  o/ 
blockade,  they  are  manifestly 
an  abuse  of  power*  and  a  viola* 
lion  of  the  law  oMutions.  In 
both  these  cases  they  would 
subject  the  property  to  cap* 
ture  and  to  condemnation  in 
the  prize  courts  of  the  other 
belligerent,  and  if  issued  to  the 
inbjects  of  that  belligerent  by 
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the  enemy,  would  also  render 
it  fable  to  confiscation  as  be- 
ing a  breach  of  their  allegiance. 
The  licenses  granted  by  tne 
officers  of  the  British  govern* 
meat,  4rc.  during  the  late  war, 
to  American  vessels  hare  been 
pronounce^  by  this  court,,  to 
subject  the  property  sailing 
under  them  to  confiscation, 
when  captured  by  American 
cruisers;  and  it  has  been  deci- 
ded to  be  immaterial  whether 
the  licenses  would  or  would 
not  have  saved  the  property 
from  confiscation  in  the  British 
prize  courts,  (ft  Crunch.  900) 
but  it  has  been  made  a  question 
in  those  courts  how  far  these 
documents,  could  protect 
against  British  captuie,  on  ac- 
count of  the  nature  and  extent 
of  the  authority  of  the  persons 
by  whom  they  were  issued. 
The  leading  ease  on  sftis  sub- 
ject is  that  of  Hope,  (I  #xiW» 
Adm.  Rep.  S?6.)  which  was 
that  of  an  American  ship  laded 
with  corn  and  flour,  captured 
whilst  proceeding  from  the 
United  States,  to  the  ports  of 
Spain  and  Portugal,and  claim- 
ed as  protected  by  an  instru- 
ment on  board,  granted  by  Al- 
len, the  British  consul  at  Bos- 
ton, accompanied  by  a  certified 
copy  of  a  letter  from  Admiral 
Sawyer,  the  British  comraan- 


dei  on  the  Halifax  station.  Is* 
pronouncing  judgment  in  this* 
case,  Sir  W.  Scott  observed, 
that  jf  there  was  nothing  fur- 
ther in  the  way  of  safeguard! 
than  what  was  to  be  derived 
from  these  paper*,  it  would 
certainly  be  impossible  to  hold 
tbot  the  property  was  suffi- 
ciently   protected.      The  in* 
strument  of  protection,  in  or- 
der to  be  effectual,  must  come 
from  those  who.  have  a  compe- 
tent authority  to  grant  such  a 
protection:  but  these  papers 
come  from  persons  who  are 
vested  with  no  such  authority. 
To  exempt  the  property  of 
enemies  from,  effect  of  hos- 
tilities, is  a  very  high  act  of 
sovereign  authority:  if  at  any 
time  delignted  to  persons  in  a 
subordinate  station,  it  must  be 
exercised  either  by  these  who 
nave   a   special  commission 
glinted  to  them  for  the  par- 
ticular business,  and  who,  in 
legal    language,   are  termed 
mandatories,  or  by  persons  in 
whom  such  a  power  is  vested* 
in  virtue  of  any  official  situa- 
tion to  which  it  may  be  con- 
sidered incidental.    It  is  quite 
clear,  tfcat  no  consul-  in  any 
country,  particularly  in  an  en* 
emy's  country,  is  vested  with 
any  such  power,  in  virtue  of 
his  station.     Ei  r$t  nennnr 
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r,an4,tb*vcJbre,  his  acts 
reietiugs»  kare  a*  Wilding. 
Neither  dbes  the  admiral,  on 
nay  station,  possess  web  au- 
thority. He  baa,  indeed,  pew- 
erreletife  to  the  ships  under 
iMisasaedUte  cotnatand,  and 


snittinf  acts  of  hoetiKryf  bot 
lie  cannot  go  beyond  that ;  he 
cannot  .grant  a  safeguard  of 
tbii  kind,   beyond  the  limits 
of  his  own  station.    The  pro- 
tections, therefore,  which  have 
been  setep,.do  net  remit  front 
any  power  incidental  to  the 
situation  of   the  peraona  by 
whom    they   were   granted; 
and  it  it   not  pretended  that 
any  such  power  was  specially 
entrusted  to  them,  for  the  par- 
ticular .occasion.    If  the  in- 
which   have  been 
by  the  claimants 
are  to  be  considered  as  the 
naked  acts  of  those  persons, 
then  they  are  in  every  point  of 
view,  totally  invalid.     But  the 
question  is,  whether  the  Brit- 
ish government  has  taken  any 
seeps  to  ratify   and   confirm 
these  proceedings,  and  thus  to 
convert  them  into  valid  acts 
of  state;  for  persons  not  hav- 
ing full  powers,  may  make 
what  in  la  w  are  termed  fpon- 
sine*  or,  In  diplomatic  lan- 


guage, treaties,  sue  *jK  re*,  to      UI*. 

which  a  subsequent  ratification    ^T*" 
'  attorn 

■my  give  validity:  fwtineeiJis         ? 

*m*dmi*  mqmipar*t*r4."  He  Nicholson, 
proceeds  to  show  that  the  Bri- 
tish government  had  confirm- 
ed the  acts  of  its  officers  by 
theorderincoonclof  the  28  th 
of  October,  ISIS,  and  accord- 
ingly decrees  restitution  of  the 
property.  In  the  case  of  the 
Reward,  before  the  lords  of 
appeal,  the  principle  of  this 
judgment  of  Sir  Wm.  Scott 
was  substantially  confirmed. 
But  in  the  casa-ot  the  Charles, 
and  other  similar  cases,  certi- 
ficates, ■  or  passports  of  the 
same  kind,  signed  by  Admiral 
Sawyer,  and  also  by  Don  Luis 
de  Onis,  the  Spanish  minister 
to  the  United  States,  had  been 
used  for  voyages  from  Ameri- 
ca to  certain  8panisb  ports  in 
the  West  Indies,  and  the  lords 
held  that  these  documents  not 
being  included  within  the  terms 
of  the, confirmatory  order  in 
council  did  not  afford  protec- 
tion, and  accordingly,  con- 
demned the  property.  2  Dod- 
son,  Appendti,  (D.)  In  the 
cases  of  the  Venus  and-  the 
South-Carolina,  a .  similar 
question  «rose#n  the  effect  of 
passports  granted  by  Mr.  For 
ster,  the  British  minister  in  the 
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United    Stiles,      permitting  all  (beetles  in  which  the] 

American  vessels  to  sail  with  ports  were   not  within 

provisions  from  the  ports   of  terms  of  the  orders  in  < 

the  United States  to  the  islanl  by  which  certain 

of  St  Bartholomew*,  but  not  of  licences    granted  by  Mr* 


I  bj  an  order  in  oom>    Torstor  bed 
1 41.  The  k>rdf  condemned  in    A. 


(cOHSTITtrriONAL  A*l>  X.OCAL  LAW.) 
ROBIHSOK  T.  CaMPBKLL. 

%  the  compact  of  1801,  Milling  the  boundary  Ihw  Detwcuo  Virginfe  eel 
Tennessee,  and  the  laws  made  in  pursuance  thereof,  it  if  declared  thai 
all  claims  and  titlaa  to  lands  deri? ed  from  Virf  iniat  or  North  CareJina, 
or  Tennessee,  whiebnavo  fallen  into  the  reapeetiTO  states,  shall  remain 
as  seeare  to  the  owners  thereof,  as  if  derived  from  the  ga*erument 
within  whose  boundary  ihej  hare  fallen,  and  shall  not  be  prejodieee? 
or  affected  by  the  establishment  of  the  line.  Where  the  titles,  both 
of  the  plaintiff  end  dolendan:  in  ejectment  were  derived  under  grants 
from  Virginia,  to  lands  which  fell  within  the  limit*  of  Tonasaosc,  j» 
was  held  that  a  prior  settlement  right  thereto  which  would*  in  sanity, 
give  the  part/  a  title,  eedd  notbe  eseerted  as  a  suolefent  title  in  an 
action  of  ejectment  brougiit  in  the  circuit  court  or  Tennessee. 

Although  the  state  courts  of  Tennsssse  have  decided,  (hat  under  their 
•tatntes  declaring  an  elder  grant  founded  on  a  junior  entry  to  bo  void, 
a  janior  parent  founded  on  a  prior  entry  shall  prevail  at  law  against 
a  senior,  patent  Touoded  on  «  jonior  entry ;  .this  doctrine;  has  never 
been  extended  bsyond  case*  within  the  express  purview  of  the  ate* 
tote  of  Tennessee,  and  could  not  spply  to  the  present  ease  of  titles 
deriving  all  their  validity  from  the  laws  of  Virginia,  and  confirmed  by 
me  compact  between  the    two  states. 

The  general  rule  is,  that  remedies  in  respect  to  real  property  see  to  bo 
I  according  to  the  Is*  Jstfreisif*.    The  acts  of  the  two 
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aa  airing  tbo  mom  ealidity  and  eflfoet  to  the  tfclee. 
Kibe  disputed  territory  aa  they  hod,  or  would i  haye,  in  tbo  state,  by 
whieh  fbey  were  granted,  leaving  us)  remodioe  to  enforce  ■  uch  titles 
»  bo  regulated  by  tbo  farjbri. 
n>a  humUm  hi  to  oouria  of  the  United  8tates,  At  opmmen  law  end  i» 
**JP*y,afe  aa  bo,  ant  aoaordrog  to  tbo  practice  of  state  eourjs,  but 
;  to  tbo  principles  of  common  law  and  equity,  at  diit|ngiiiabo4 
lainad  hi  that  country  from  which  wo  derive  oar  knowledge  of 
> naiacjplee.    Cooaiataotly  with  this  doctrine  it  msyWullnUlsil, 
tby the  statutes  of  aitate,  a  title   which  would  *berw«sc 
I  sjetoje  equitable,  ia  recognised  aa  a   lof  al  title,  or  a  title 
wbioh  would  ho  Talid  at  law,  ia,  under  circumstances  of  an  equitable 
nature,  declared  void,  the  right  of  tho  parties  in  anoh  data  Day  be  aa 
4hUy  oosaidorod  fat  a  anil  at  law,  in  tbo  conrta  of  tbo  United  8  tales,  aa 
jRajiy  state  court. 
•Aoaofoyanaoby  the  plaintiff*  lessor  daring  the  pendency  of  an  action 
of  ejectment,  can  only  operate  noon  hia  rerersionary  interest,  and  can- 
not extinguish  the  prior  lease.    Tho  existence  of  such  lease  is  4  fie* 
tion:  bat  it  ia  upheld  for  the  purposes  of  justice.    If  it  expire  during 
"  thapondoneyofaeuit,  tbo  plaintiff  cannot  recover  hia  term  at  law, 
without  proeoriog  it  tej>e  enlarged  by  tbo  oourt,  and  can  ptoceedoary 
for  antecedent  damages. 
Ia  tbo  above  case  it  waa  held  that  tbo  statute  of  limitations  of  Tenons. 
aao  waa  not  a  good  bar  to  the  action,   there  being  no  proof  that  tho 
lanels  in  controversy  were  always  within iho  original    limits  of  Ton- 
•eotec,  and  tboatatato  could  not  begin  to  ran  until  it  was  asecJlainesl 
by  tbo  compact  of  1802  that  tbo  land  fell  within  tho  iurisdictiooal  lift* 
iu  of  Tennessee, 

Emnoa  to  the  district  court  of  East  Tenessee. 
This  was  an  action  of  ejectment  brought  by  the, de- 
fendant in  error,  (the  plaintiff's  lessor  in  the  court  be* 
low,)  against  the  present  plaintiff,  and  S.  Maitin,  on 
.  the  4th  of  February,  1807,  in  the  district  court  for  the 
district  of    East  Tennesee,  which   possessed  circuit 
court  powers.    The  defendant  in  that  court  pleaded 
separately  the  general  issue,  as  to  400  acres,  anddis- 
glaiiped  all  right  to  the  residue  of  the  tract  specified 
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Stlt.  in  the  declaration.  A  Tcrdict  was  given  for  the  plain- 
tiff in  October  term,  1813.  From  the  statement  con* 
tainecTin  the  bill  of  exceptions,  taken'  at  the  trial  of 
the  cause,  it  appears  that  the  land  for  which  the  action 
was  brought,  is  situated  between  two  lines,  run  in  1179 
Ly  Walker  and  Henderson,  as  the  boundary  lines  of 
Virginia  and  North  Carolina.  The  former  state  claimed 
jurisdiction  to  the  line  ran  by  Walker,  and  the  latter  to 
the  line '  ran  by  Henderson .  After  the  separation  of 
Tennessee  from  North  Carolina,  the  controversy  be- 
tween Virginia  and  Tennessee,  as  tb boundary,  was  set- 
tled in  1802;  by  running  a  line  equidistant  from  the 
former  lines.  The  land  in  dispute  fell  within  the  state 
of  Tennessee.  Both  the  litigant  parties  claimed  under 
grants  issued  by  the  state  of  Virginia,  the  title*  to  lands 
derived  from  the  said  state  having  been  protected  by 
the  act  of  Tennessee,  passed  in  1803  for  the  settlement 
of  the  boundary  line. 

The  plaintiff  rested  his  title  on  a  grant,  (founded  on 
a  treasury  warrant)  to  John  Jones,  dated  August  the 
1st,  1787,  for  3,000  acre? ;  1,500  acres  of  which  were 
conveyed  to  the  lessor  by  Jones,  on  the  14th  of  April 
1788 ;  and  proved  ppssession  in  the  defendant  when 
the  suit  was  commenced. 

The  defendant,  to  support  his  title  to  the  said  400 
acres,  offered  in  evidence  a  grant  for  the  same  to  Jo- 
seph Martin,  dated  January  1st,  1788,  founded  on  a 
settlement-right,  and  intermediate  conveyances  to  him- 
self. He  also  offered  in  evidence,  th»t  a  settlement 
was  made  on  said  land,  in  1778,  by  William  Fitzger- 
ald, who  assigned  his- ftettlement-rijght  to  the  said  Jo- 
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seph  Martin ;  that  a  certificate  in  right  of  settlement      18|>» 
was  issued  to  Martin  by  the  commissioners  for  adjust*  j^jj^ 
ing'titi^s  to  unpatented  lands;  on  which  certificate,         t. 
and  on  the  payment  of  the  composition  money,  the  Campbell, 
above  grant  was  issued.    This  evidence  was  rejected 
by  the  court  below.    The  defendant  also  offered  in  et- 
'  idence  a  deed  of  conveyance  from  the  plaintiff's  lessor 
to  Arthur  L.  Campbell,  dated  January  2d,   1810,  for 
the  land  in  dispute;  but  the  same  was  also  rejected. 
He  also  claimed  the  benefit  of  the  statute  of  limitations 
of  the  state  of  Tennessee,  on  the  ground  that  he,  and 
those  under  whom  he.  claims,  had  been  in  continued 
and  peaceable  possession  of  the  400  acres  since  the  j 

year  1788. 

The  court  decided  that  the   statute  did  not   apply.  « 

The  cause  was  then  brought  before  this  court  by.  writ  ' 

of  error. 

« 

« 
■FA  fif/L 
Mr.  Law  for  the  plaintiff  in  error,  argued,   1.  That      '  fl 

the  defendant  below  ought  to  haice  been  permitted  to  i 

give  evidence  showing  that  his  grant  had  preference  j 

in  equity  over  the  plaintiff's  grant.     By  the  law,  as  ■ 

settled  in  Tennessee,  the  prior  settlement  right  of  the  , 

defendant,  though  an  equitable  title,  might  be  set  up  as  « 

a  sufficient  title  in  an  action  at  law.   The  opinion  of  the 

judge  below  proceeds  on  the  idea  that  the  Virginia 

practice  must  prevail,  under  which  such  a  title  could 

only  be  asserted  in  equity.    The  acts  for  carrying  into 

effect  the  compact  settling  the  boundary,  declare  that 

the  claims  and  titles  derived  from  Virginia  shall  not  be 

.affected  or    prejudiced    by  the  change   of  jurisdic* 
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fSIfc  tioiu.  '  BuJ  arc  the  claims  and  titles  less  secure,  if  the 
forms  of  legal  proceedings  of  Tennessee  be  adopted? 
Is  there  any  difference  whether  the  plaintiff1}  grant 
be  vacated  on  the  equity  side  of  the  court,  or  ren* 
deted  inoperative  in  an  action  of  ejectment?  It  is 
admitted,  that  as  to  the  nature,  validity,  and  construc- 
tion oi  contracts,  the  fl»  loci  must  prevail.  But  the 
tribunals  of  one  eountry  have  never  carried  theit 
courtesy  to  other  countries  so  far  as  to  change  the 
form  of  action,  and  the  course  of  judicial  proceedings, 
or  the  time  within  which  the  action  must  be  commenc- 
ed.* 8.  The  deed  from  the  plaintiff's  lessor,  pend- 
ing the  suit,  showed  an  outstanding  title  in  anoth- 
er, and  ought  to  have  prevented  ^the  plaintiff  from  se*. 
entering,*  3.  It  is  a  universal  principle  that  the  stat- 
ute of  limitations  of  the  place  where  the  suit  is 
brought  is  to  govern  in  determining  the  time  withi* 
which  a  suit  most  be  commenced/  4.  New  exceptions 
to  the  ope*  ition  of  the  statute  of  limitations  as  to  real 
property  cannot  be  constructively  establfehed  by 
the  courts.'  The  statute  of  limitations  of  Tenries^ 
see  ought  to  be  applied  to  suits  commenced  in  the 
courts  of  Tennessee  for  lands  which  were  always, 
within  the  jurisdiction  of  that  state  as  claimed  by  her* 
attd  which  fell  within  her  territory  upon  the  final  set- 
tlement of'  the  boundary.  The  title  to  such  lands 
(say  be  determinable  only  by  the  law  of  Virginia* 

m  Cktayn  *i&,' 111. note  (h.)  Americm  E&  of  1*17,  t»d  titttat- 
tUrittM  tlitt*  oiled. 

I  1  Crube  on  Rt&i  Prop***,  608.  53%. 

g  ChittynBilU,  ift, 

i  M'lvsr  ^  bfia,  2  FPtaf.  86.. 
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but  the  mode  of  pursuing  the  remedy  on  that  title  must      1818. 
depend  upon  the  lex  fori.  |S£o^ 

v; 

The  Attorney- General,  contra,  insisted,  that  by  the  CamphelL 
compact  between  the  two  states,  the  law  of  Virginia, 
was  made  the  law  of  the  titles  to  these  lands.  By 
the  settled  practice  of  that  state,  as  "Well  as  the  esta- 
blished doctrine  of  the  Common  law,  the  legal  title 
must  prevail  ii.  a  court  of  law.  The  case  of  real 
property  is  an  exception  to  the  general  role,  as  to  ap- 
plying the  statute  of  limitations  according  to  the  lex 

Jvrif  and  not    according  to  the  lex   loci.    Generally  : 

speaking,  suits  for  such  property  pust  be  commenced  < 

in  the  courts,  of  the 'country  where  the  land  lies,  and,  \ 

consequently,   both  the  right  and  the  remedy  are  to  ; 

be  determined  by  one  and  the  same  law.     But  this  is  ' 

an  anomalous  case  depending-  upon  the  peculiar  na-  ' 

ture  and  provisions  df  the  compact  of  1802,  between  * 

the  two  states.     The  statute  of    ltmitations  of  Ten-  ■ 

nessee  could  not  operate  upon  these  lands  until  they  | 

were  ascertained  to  lie  in  Tennessee ;  and  the  peculiar  j 

rale  established  by  the  courts  of  Tennessee,  permitting  • 

an  equitable  title  to  be  asserted  in  an  action  at  law,  . 

would    not  apply  to    a  controversy  concerning  titles  « 

wholly  depending  on  :he  law  of  Virginia.  The  pro- 
ceedings in  ejectment  are  fictitious  in  form,  but  for  all 
the  purposes  of  substantial  justice  they  are  considered 
as  real.  If  the  term  expire  pending  the  action,  the 
court  will  permit  it  to  he  enlarged,  and  no  conveyance 
by  the  lessor  of  the  plaintiffs  while  the  suit  is  going  on 
can  operate  to  extinguish  the  prior  lease.    The  court 
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I8IS.    bfclow,  therefore,  committed  no  error  in  refuting  to  per* 
^TT^    mit  the  deed  of  conveyance  from  the  plaintiff 'a  leseor  to 
Va.       be  given  in  evidence  m  order  to  establish  the  existence 
Chmiieli.  of  an  outstanding  title. 

¥$b.  I4ik.      "r.  Justice  T(tdi>  delivered  the  opinion    pf  the 
cburty  and  after  stating  the  fccts^proceeded  as  fol- 
lows: 
The. first  question  is>  whether  the  circuit  court  were 
^wiwuri^bJright  hi  rejecting  the  evidence  offered  by  the  defendant 
j^JJJJ  to  establish  a  title  in  himself  under  the  grant  of  Joseph- 
JjJ  5JSoT  &  Martin,  Ifcat  grant  being' posterior  in  date  to  the  grant 

•aterted  m  a  under  which  the  plaintiff  claimed;  and  this  depends  up- 
■aficient  title  «  ._. 

in  an  action  at  on  the  consideration,  whether  a  poor  settlement  right* 

ia^tbe^^t  which  would,  in  equity,  give  the  party  a  title  to  the 

2«eto^lan<1'  can  **  aaBert^  also,  as- a  sufficient  title  in  ante- 

w  lands  lying  f  im  0f  ejectment 
wttlun  the  die^  * 

■oudurritory  By  the  compact  settling  the  boundary  Km  between* 
giiuTaad  TenkVirginia  and  Tennessee,  and  the  laws-  made  in  pur- 
wbSk  t^theiuance  .^leTe0^  **  **  declared,  that  all  claims  and  title* 
lsSTfeii  u ta  'an^*  derived  from  the  government*  of  Virginia,  or 
k  the  Unaka  of  North-Carolina,  or  Tennessee,  which  have  Mien  into 
tftk* of ° toth  the  respective  states*  stall  remain  as  secure  to  lie 
Serited  *2©mOWDtr5  thereof,  as  ^  derived  from  the  government 
graou  by  y*  wjthin  whose  line  they  have  fallen*  and  shall  not  be 
in  any  wise  prejudiced  or  affected  m  consequenee  of 
the  establishment  of  the  said  line.  The  titles,  both 
of  the  plaintiff  and  defendant  in  this  case,  were  deriv- 
ed under  grants  from  Virginia  ;  an<|  the  argument  is, 
that  as  in  Virginia  no  equitable  claim?  or  rights  ante-, 
cedent  to  the  grants,  could  be  asserted  it*  a  coast  of 
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few  in  an%  ejectment,  but  were  matters  cognizable  in      1818. 

equity  only,  that  ike  rule  must,  under  tie  compact  jj^jIJlL 

between  the  two  states,  apply  to  all  the  suits  in  the  co  urts         t. . 

in  Tennessee,  respecting  the  lands  included  in  those  CabpMl, 

grants. 

The  general  rule  is,  that  remedies  in  respect  to  real  Remedies  fa 

respect  to  real 

estates  are  Hi  be  pursued  according  to  the  law  of  the  property,,  are 


place  where  the  estate  fe  situate.* 


Nor  do  the  court  accordwj?,U^ 


to 
the  Urn  loci  sd 


m  The  foundations  of  this 
doctrine,  and  of  all  the  trtber 
principles  concerning  thek* 
tad ,  are  laid  down  by  Mube- 
raey  in  his  PrwZecriwt,  with 
that  admirable  force  and  pre- 
which  distinguish  the 
i  of  the  writers  who  hare 
formed  in  the  school  of 
the  Roman  jurisconsults,  and 
which  justify  the  eulogium 
pronounced  upon  that  school 
by  Leibnitz.  "Fundamentum 
onsrerssB  hujus  doctrine  dixi* 
tnus  esse,  et  fenemus,  snbjec- 
tionem  homium  infra  leges 
cujusquc  tenitorii,  quandiu 
•lie  agtmt,  qua  fecit,  ut  actus 
ah  initio  Talidus  aut  nuilus, 
alibi  quoque  valem  aut non ?a- 
lere  dm  nequeat  Sad  hssc 
ratio  non  coiwenit  rebus  imrao- 
fciHbus,  quando  file  spectairtur, 
non  ut  dependentes  a  libera 
dispositione  cujusque  patrisfh- 
snttias,  *erutn  quatenus  certs 
i  Itga  cojustjue  Jteip.  ubi 


sits  aunty  iJfis  impressie  reperi- 
untur;  h®  notsd  msnent  indeli- 
biles  in  ista  Republ.  quiequid 
aliarum  CWitatum  leges  sift 
prwatorum  disposition's,  seco* 
aut  contra' statuant;  necenim 
sine  magna  confusiene  prssjo* 
dicioque  Reipubl.  ubi  sitae  surit 
res  soli,  Leges  de  illis  latss,  dis* 
positionibns  istit  nratartpossedt 
Hinc  Frisius  habeas  ngros  et 
domos  in  provincia  Groningen* 
si,  non  potest  de  illis  testari, 
quia  Lege  prohibitum  est  ibi 
de  bonis  immobllibus  testaii, 
non  ralente  Jure  Frit  too  adfi* 
cere  bona,  quie  partes  alieni 
territorii  integrantes  oonstitu* 
unt,  Sed  an  hoc  non  obstatoi, 
quod  antes  diximus,  si  factum 
sit  Testamentum  jure  loci  valL 
dum,  id  effectum  habere  etiam 
in  bonis  alibi  sitis,  ubi  de  mis 
testari  licet  ?  Non  obstat;  quia 
le&utn  diversitas  in  ilia  specie 
non  afficit  res  soli,  neque  de 
illis  loquitur,  sed  ordinat  actum 
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1618.  perceive  any  reason  to  suppose  that  it  was  the  intention 
of  the  legislature  of  either  state,  in  the  acts  before  us, 
to  vary  the  application  of  the  rule  in  cases  within  the 
compact.  Those  acts  are  satisfied  by  construing  them 
to  give  the  same  validity  and  effect  to  the  titles  acquir- 
ed in  .the  disputed  territory,  as  thejhad,  or  would  hare, 
in  the  state  by  which  .they  were  granted,  leaving  the 
remedies  to  enforce  such  titles  to  be  regulated  by  the 
lex  fori. 

The  question  then  is,  whether  in  the  circuit  courts 

of  the  United  States,  a  merely  equitably  title  can  be 

TWAMtri     ■**  UP  M  a  defence  in  an  action  of  ejectment.     It  is 

tft»  tuu  understood  that  the  state  courts  of  Tennessee  have 


i  of  Ten- 


gfJ^^JJ^teslaiidi;    qqo  recte  celebra- 


in  an  to,  Lex  Reipubl,  non  vetat  \l 
only  applies  to  lum  actum  valerein  immobili- 
^jjjjjj11  bus>quatenusoullus  character 
to!  the  illb  ipsis  a  lege  loci  impressus 
taditur  ant  imminuitur.*  Haec 
observatio  locum  etiamincon 
tractibus  habet;  qui  bus  in 
Hollandia  vonditas  res  soli 
Frisici,  modo  in  Friwa  prolii- 
bito,  H6et,ubi  gestus  est,  va- 
Mdo,  recte  venditae  inteUigun- 
tun  idemque  in  rebus  non 
quidem  immobilibus,  at  solo 
cohaerentibus;  uti  si  frumen- 
tum  soli  Frisici  in  Hollmndia 
secundum  fastaa,  ita  dictas,  sit 
▼enditum,  non  valet  venditio, 
nee  quidem  ia  Hollandia  secun- 

Sed  gumrel  See  United  Statet 
v.  Croebj,7  Craneh,  I  15 


dum  earn  jus  dioetur,  etsi  tab- 
frumentum  ibi  non  sit  vendi 
prohibitum  ;  quia  in  Frisia  in* 
terdictum  est ;  et  solo  cobmret 
ejusque  pars  est.  Nee  alitid 
juris  erit  in  succesionibus  ab 
intestate* ;  si  defunctus  ait  Pa- 
terfamilias cujus  bona  in  di- 
versi  locis  imperii  stta  surit, 
quantum  attinet  ad  immobili*, 
aervatur  jus  loci,  in  quo  situs 
eorum  est;  quoad  mobilia,  aer- 
vatur  jus,'  quod  illic  locr  est, 
ubi  testator  habttitdomicilium, 
qua  de  r6,  vide  Sandium,  Ub. 
4.  decis.  tit.  VIIJ.  def.  7." 
Huberui,  Preelection**,  tern.  2L 
lib.  I  tit.  3.  De  Conflict*  Le- 
gion. See  Erkine's  Institutes  or 
the  Law  of  Scotland*  I  Oth  ed. 
309.  PMier,  de  la  Presciption 
207.  Code  Napoleon, art.  3, 
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decided  that  under  their  statutes,  declaring  an  elder  1618. 
grant  founded  on  a  younger  entry,  to  be  void,  tnt  pri- 
ority of  entries  is  examinable  at  law;  and  that  a  junior 
patent  founded  on  a  prior  entry,  shall  prevail  in  an  ac- 
tion of  ejectment  against  a  senior  patent  founded  on  a 
junior  entry.  But  this  doctrine  has  never  been  exten- 
ded beyond  the  cases  which  have  been  construed 
to  be  within  the  express  purview  of  the  statutes  of  Ten- 
nessee. The  present  case  stands  upon  grants  of  Vir- 
ginia, and  is  dot  within  the  purview  of  the  statutes  of 
Tennessee;  the  titles  have  all  their  validity  from  the 
laws  of  Virginia;  and  are  confirmed  by  the  stipulations 
-of  the  compact  Assuming,  therefore,  that  in  the  case 
of  entries  under  the  laws  of  Tennessee,  the  priority  of 
auch  entries  is  examinable  at.  law,  this  court  do  not 
think  that  the  doctrine  applies  to  merely  equitable 
rights  derived  from  other  sources.    • 

There  is  a  more  general  riew  of  this  subject,  which  i^^TowIrS 

deserves  consideration.     By  the  laws    of  the  United  °f  *•  ^n>^ 

Statei  at  com- 
States,  the  circuit  courts  have  cognizanoe  of  all  suits  roon  law  and 

of  a  civil  nature  at  common  law,  and  in  equity,  in  cases  to  beTnot  m! 

which  fall  within  the  limits  prescribed  by  those  laws.  ^^  "of* 


By  the  24th  section  of  the  judiciary  act  of  1789,  it  is  pro-  JJ^teJLotd 

vided,  that  the  laws  of  the  several  states,  except  Where  t°  the  prine> 

the    constitution,  treaties,   or   statutes  of  the    United  law  and  equity 

States,  shall  otherwise  require  or  provide,  shall  be  re-  England.  TMe 

garded  as  rules  of  decision  in  trials  at  common  law  in  jj£2k?  J^k 

the  courts  of  the. United  States,  in  cases  where  they  ap-  U»   <teciaiooe 

of  the    eourte 
ply.     The  act  of  May,  1792,  confirms  the  modes  of  of ' 


.  permitting  an 

proceeding  tben  used  in   suits  at  common  law  m  the  equitable  title 

courts  of  the  United  States,  and  declares  that  the  modes  £  *"  """^ 


law. 
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1818*     *f  proceeding  in  suits  of  equity,  shall  be  "according  to 
g^^a  the  principled,  rules,  ami  usages  which  belong  to  courts 


t.  of  fcquity,  as  contra-distinguished  front  courts  of  < 
CfcmpfceH  BkQn  law^>  except  so  far  as  may  have  been  provided  far 
by  the  act  to  establish  the  judicial  courts  of  the  United 
States.  It  is  material  to  consider  whether  it  was  the 
intention  of  Congress,  by  these  provisions,  to  confine 
the  courts  of  th?  United  States  in  their  mode  of  admin- 
istering relief  to  the  same  remedies,  and  thost  only, 
with  all  thefr  incidents,  which  existed  in  the  courts  of 
the  respective  states.  In  other  words,  whether  it  Was 
their  intention  to  give  the  party  relief  at  foio,  where  the 
practice  of  the  state  courts  would  give  it,  and  relief  i* 
equity  only,  when  according  to  sudh  practice,  a  plain, 
adequate,  and  complete  remedy  could  not  be  had  at  law. 
In  some  states  in  the  union,  no  court  of  chancery  ex- 
ists to  administer  equitable  relief.  In  some  of  those 
state*,  courts  of  law  recognise  and  enforce  in  suits  at 
law,  all  the  equitable  claims  and  rights  which  a  court 
of  equity  would  recognise  and  enforce;  in  others,  all  to- 
lief  is  denied  and  such  equitable  claims  and  rights 
are  to  be  considered  as  mere  nullities  at  law.  A  con* 
struction,  therefore,  that  would  adopt  the  state  practice 
in  #  its  extent,  would  at  once  extinguish,  in  such 
states,  the  exercise  of  equitable  jurisdiction.  'The  acts 
of  Congress  have  distinguished  between  remedies  at 
common  law  and  in  equity,  yet  this  construction  would 
confound  them.  The  court,  therefore  think,  that  to  ef- 
fectuate the  purposes  of  the  legislature,the  remedies  ift 
the  courts  of  the  United  States,  are  to  be,  at  common 
law  or  in  equity,    not  according  to  the    practice   of 
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i  eoorts,  but  according  ta  the  principles  of  common      *8 U* 
1**  ttfd  equity,  as  distinguished   and  defined  in  that   ^T^l 
•em try  from  which  we  derive  tour  knowledge  of  those        T. 
principles.    Consistently  with  this  construction,  it  may  Cfmpfceil. 
v%  admitted,  that  where  by  the  statutes  of  a  state,  a  ti- 
tle, which  would  otherwise  be  deemed  merely  equitable, 
is  recognised  as  a  legal  title,  or  a  title  whiph  would  be 
gMdat  law,  it  under  circumstances  of  an  equitable  na- 
tmre  declared  by  such  statutes  to  be  void,  the  rights  of 
the  parties,  in  such  case,  may  be  as  fully  considered  in 
a  suit  at  law  in  the  court's  of  the  United  States,  as  they 
Would  be  in  any  state  court. 

In  either  yiew  of  this  first  point,  the  court  is  of  opin- 
ion that  the  circuit  court  decided  right  in  rejecting  the 
evidence  offered  by  the  original  defendant  It  was  mat* 
ter  proper  fpr  the  cognisance  of  a  court  of  equity,  and 
not  admissible  in  a  suit  at  law. 

The  nest  question  is,  whether  the  circuit  court  deci- 
ded correctly  in  rejecting  the  deed  of  conveyance  from 
the  plaintiff's  lessor  to  Arthur  L.  Campbell,  for  the  land 
fn  .controversy,  made  during  the  pendency  of  the  suit. 
The  answer  that  was  given  at  the  bar  is  deemed  deci- 
sive; although  an  action  of  ejectment  is  founded  in  fic- 
tions, yet  to  certain  purposes  it  is  considered  in  the 
same  manner  as  if  the  whole  proceedings  were  real;  for 
all  the  purposes  ot  the  suit  the  lease  is  to  be  deemed  a 
real  possessory  title.  Jf  it  expire  during  the  pendency 
of  the  suit,  the  plaintiff  cannot  recover  his  term  at  law, 
without  procuring  it  to  be  enlarged  by  the  court,  and 
camproceed  only  for  antecedent  damages.  In  the  pres- 
ent case  the  lease  is  to  be  deemed  as  a  good  subsisting 
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1818.      lease,  and  the  conveyance  "by  the  plaintiff's  lessor  dur- 
R^binson  *n&  ^e  Pcn(kacy  °f  ^e  **"*  could  not  operate  upon  hit 
v.     '    reversionary  interest,  and,  consequently,  could  not  ex- 
Campbell,  tinguish  the  prior  lease.     The  existence  of  such  a  lease 
is  a  fiction;  but.  it  is  upheld  for  the  purposes  of  justice, 
vnd  there  is  no  pretencethat  it  works  any  injustice  in 
this  case. 
uti^ofT?n     The  Ia^  question  is,  whether  the  statute  of  limita- 
oSSn°lt£«t'(>n  °f  Tennessee  was  a  good  bar  to  the  action.     It  is 
admitted,  that  it  would  be  a  good  W  only  upojn  the  sup- 
position that  the  lands   in  controversy  were   always 
within  the  original  limits  of  Tennessee;  but  there  is  no 
such  proof  in  the  cause.     The  compact  of  the  states 
does  not  affirm  it,  and  the  present  boundary  was  an  am* 
icable  adjustment  by  that  compact.     It  cannot,  there- 
fore, be  affirmed  by  any  court  of  law,  that  the  land  was 
within  the?  reach  of  the  statute  of  limitations  of  Tennes- 
see until  after  the  compact  of  1802.    The  statute  could 
not  begin  to  run  until  it  was  ascertained  that  the  land 
wai  within  the  jurisdictional  limits  of  the  state  of  Ten- 
nessee. 

The  judgment  of  the  circuit  court  is  affirmed,  with 
costs.4 

a  In  Butler's  Nisi  Prim,  ducing   an  ancient  lease   for 

110,  it  is  laid  down,  that  in  1000  years  will  not  be  sufficient 

ejectment,  "if  the  defendant  unless  he  likewise  prove  pos- 

prove  a  title  out  of  the  lessor,  session    under     such    lease 

it  is  sufficient,    although  he  within  twenty  years."    The 

have  no  title  himself;  but  he  same  doctrine  is  stated  in  Rxi> 

ought  to  prove  a  *ubti$ting  nington  an  Ejectment*,   343. 

title  out  of  the  lessor,  for  pro-  and  the  case  of  England  t. 
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81ade,  4  T.  B,  6C2.  is  relied 
on  to  sup|)ort  it.  But  this 
*sase  only  shows,  that  the  te- 
nant may  prove  that  the  U$- 
ioYs  title  has  expired,  and, 
therefore,  that  he  ought  not  to 
turn  hiip  out  of  possession. 

It  is  unquestionable  law,that 
in  ejectment  "the  plaintiff 
cannot  recover  but  upon  the 
strength  of  his  own  title.  He 
cannot  found  his  claim  upon 
the  weakness  of  the  defend- 
ant's title/,  for  possession  gives 
the  defendant  a  right  against 
every  man  who  cannot  show 
a  good  title/9  Haldam  v. 
Harvey,  4  Burr.  2484.  S.  P. 
Martin  v.  Troyonelh  5  T.  ML 
107.  note. '  But  this  doctrine 
was-  asserted  in  a  case  where 
the  plaintiff  sought  to  recover 
upon  a  title  which,  she  had 
cowceyed  away  to  a  third  per- 
son;  and  nothing  can  be  clear- 
er than  that  the  plaintiff  can- 
not  recover  without  showing  a 
subsisting  title  in  himself.  If 
the  position  in  Bullet's  Nisi 
Prius  were  confined  to  cases 
of  this  sort,  there  could  not  be 
the  slightest  ground  to  ques- 
tion its  validity  But  it  is 
supposed  to  establish  the  doc- 
trine, that  if  the  plaintiff  has  a 
title  which  is  not  an  indefeaei- 
U*  possessory  title,  but  is,  in 
feet,  better  than  that  of  the  de- 


fendant he   is  not  entitled  to       1818. 

recover,  if  the  defendant  can    ^^T^ 
...      ....   Robinson 

show  a  superior  title  in  a  third  f< 

person,  with  whom    the  de-  Campbell* 
fendant   does  not  claim   any 
privity. 

It  is  the  purpose,  of  this  note 
to  show,  that  the  authorities 
do  not  justify  the  doctrine  to 
this  extent;  and  if  it  be  true 
in  any  case,  (which  may  be 
doubted,)  it  is  liable  to  a  great 
many  exceptions,  wjiich  des- 
troy its  general  applicability. 
Speaking  upon  this  subject 
Lord  Mansfiel'd  i*  reported  to 
have  said,  "there  is  another 
distinction  to  be  taken,  whether 
supj>osing  a  title  superior  to- 
that  of  (he  lessor  of  the  plain- 
tiff exists  in  a  third  person, 
who  might  recover  the  pos- 
session, it  lies  in  the  mouth  of 
die  defendant  to  say  sq,  in  an- 
swer to  an  ejectment  brought 
against  himself,  by  a  party 
having  a  better  title  than  bis 
own.  I  found  this  point  set* 
tied  before  I  came  into  this 
court,  that  tin  court  neyer  suC 
fers  a  iriorgagor,  to  set  up  the 
•tie  of  a  third  person  against 
his  morgageo."  Doe  v.  Peg- 
ge,  1  T.  R:  758.  note.  The 
point  as  to  a  morgage,has  been 
long  established.  In  Lindsey 
v.Lindsey,  Bull.  A.  P.  HO. 
on  an  ejectment   by   a  second 
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1815.  morgagee  against  the  morga- 
^ZT^  K0T*  the  court  would  not  suf- 
^  fer  the  latter  to  give  in  ev> 
CampieD.  (fence  the  title  of  the  .first 
morgagee  in  bar  of  the  second, 
because  he  was  Barred  By  his 
own  act  from  averring  that  he 
bad  nothing  iii  the  land*  at  the 
time  of  the  second  mortgage. 
And  the  principle  ofthisde-r 
cinon  has  been  repeatedly  re- 
cognised, both  in  the  En- 
glish and  American  courts. 
Doe  v.  Pegge,  1  T.  R.  758. 
note.  Doe  ?.  Staple,  3  T.  R. 
684.  Lade  ?.  Hohord,S  Burr. 
1416.  Ncwhnll  v.  Wright,  8 
Mobs.  Rep.  133. 163.  Jackson 
t.  Dubois,  4  Johns.  Rep.  216. 
Indeed,  the  mortgagor,  not- 
withstanding the  mortgage,  w 
now  deemed  seised,  and  the 
legaf  owner  of  the  land,  as  to 
all  persons  except  the  mortga- 
gee, and  those  claiming  under 
Kim,  and  he  may  maintain  an 
ejectment  or  real  action  upon 
such  seisin.  Hitchcock  .▼. 
Harrington,  6  Johns.  R.  290. 
Segwick  ▼.  Haflenbaeh,  T 
Johns*  Rep.  376.  Collins  v. 
Torry,  7  John*.  Rep.  277; 
Willington  v.  Gale,  7  Man. 
Rep.  138.  Porter  v.  Millet,  9 
JKsst.  Hep.  101.  And  upon 
the  same  principle,  in  an 
ejectment  by  the  lessor  against 
his  owtl  lessee,  the  latter  is 


not  permitted  to-set  up  prfjtiai 
advantage  of  a  defect  in  th* 
lessor's  title,  or   to  show  • 
subsisting  title  in  -a  third  per* 
son  to  defeat  the  lessor's  rights 
Driver  v.  Lawrence,  3  W.  BL 
1259,  2  Satk.  447.    Menhall 
t.  Wright,  3  Mess.  Rep.  138* 
153.    Jackson   v.    Reynolds, 
1  Coined  Rep.  444.    Jackson 
▼.  Whitfqrd,  3CatW  JZejp.2 1& 
Jackson  v.  Vosburgh,  7  Johns. 
Rep*  18fc\    Brant  t.  Liver* 
more,lO  Johns.  Rep.  358.  8o 
a  person  who  enters  into  pos- 
session  under  another,   and 
acknowledged  his  title,  eannoi 
set  up  an  outstanding  title  in  s> 
third  person.  Jackson  v. Stew- 
art, 6  John*.  Rep.  34.    Jack> 
*on  ▼.  De  Walts,  t  Johns.  Rep. 
157.    Jackson  v.  Hinman,  10 
Johns.  Rep.  292.      Doe  v. 
Clarke,  14  East.  488.    Nor 
can  a  person    claiming   the) 
land  under  the  tenant  setup 
an   outstanding    title  against 
the  landlord.   Jackson  ▼.  Grs> 
ham,  3  Caines'  Rep-  188;  not 
against  a  purchaser  under  an 
execution  against  the  landlord 
or   the   tenant.    Jackson  t. 
Graman,  3  Comes9  Rep.  188. 
Jackson  v.  Bush,  10  Jekms. 
Rep.  223.    And  a  person  who 
baa  entered  by  permission  of 
one  tenant  in  common  cannot 
after  a  partition  made,  set  up 
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am  adverse  title  in  bar  of  an 
ejfeetment  by  the  tenant  in 
tommdn,  to  whose  share  the 
premises  had  fallen.  Smith 
▼.  Burtis,  9  Jokm.  Rep.  174'. 
Fisher  t.  Creel,  13  JvAns. 
Mep.  1 10.  And  where  a  per- 
son in  possession  of  land  tore- 
peats  with  another  to  pay  him 
lor  the  land*  the  cavenantee  is 
•stopped  from  setting  up  an 
outstanding  title  to  bar  an 
ejectment  by  his  covenantor, 
valets  he  shows  fraud  or  impo- 
sition in  the  agreement. 
Jackson  v.  Ayrcs,  14  Johms. 
Bsp.  S34.  Lord  Eldon  has 
eaclared,  that  with  regard  lo 
nsortgsgors  and  incumbrancers 
uftbey  do  not  get  in  a  term  that 
is  eemrtaading,  but  satisfied, 
in  torn  sense,  either  by  taking 
as  assignment  making  the 
i  a  parry  to  the  iaatru- 
,  or  taking  possession  of* 
the  deed  creating  the  term, 
Chat  term  cannot  be  used  (6 
protect  them  against  any  per- 
son haring  mesne  charges  or 
iatuaebrances.  Maandrell  v.' 
Meundrell,  10  Ves.  1 46.  271. 
See  Peak's  EM,  341 . 3d  ed 
And  in  cases  where  land  ha* 
been  sold  by  executors  or  ad- 
ministrators under  a  legal  au- 
thority to  sell,  it  has  been  set- 
tled, that  strangers  to  the  tide, 
those  who  hare  no  estate  or 


privity  of  estate    or  interest,      18  IB. 
and  who  pretend  to  none,.af*   JJ^TT^^ 
fected  by  the  sate,  shall  not  be  v 

entitled  to  set  up  the  title  of  CampboB. 
the  heirs,  or  to  call  on  the  ex- 
ecutor or  administrator  for 
strict  proof  of  the  regularity 
of  all  his  proceedings  in  the 
sale.  Knox  v.  Jenks,  '7  Mass. 
Rep.  488.  And  a  stranger  to 
a  mortgage  is  not  permitted  to 
set  it  up  to  defeat  a  legal  title 
in  the  plaintiff.  Collins  V.  Tor* 
ray,  7  Johsts.  Rep.  978.  Jack- 
son r.  Piatt,  K)  Johu.  tUp. 
381. 

These  cases  clearly  show 
thstthe  doctrine  has  been  vary 
much  narrowed  down.  H  re- 
mains to  consider  whether  the 
doctrine  has  ever  been. /estab- 
lished, that  a  mere  .superior 
outstanding  title  in  a  third 
person,  with  whom  the  defea» 
dant  has  no  privity,  can  he 
given  in  evidence  in  au  eject* 
ment,  to  defeat  a  possessory 
title  in  the  plaintiff,  which  is 
superior  to  that  of  the  defend- 
ant. It  is  manifest,  that  at 
the  time  when  Lord  Mansfield 
delivered  his  opinion  in  Doe  v. 
Pegge,(l  T.  Jt.  758.  note,)  ha 
did  not  consider  any  such  doe* 
trine  as  established,  for  he  con- 
fines his  opinion  to  the  meie 
case  of  a  mortgagee  as  against 
his  mortgagor,  although*  he 
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JS18.      states   the   question     in   the 
y~>T*'    broadest  terms  ;  and  if  the  de- 

jtCnMBSOII 

cisions  had  then  gone  the 
£ainphell  whole  length,  he  would  cer- 
tainly hare  so  stated.  Nor  is 
there  any  subsequent  case  in 
England  in  which  the  point 
has  been  decided.  The  case 
of  Doe  v.  Reade,  8  Ea*U  353. 
turned  upon  the  circumstance 
that  the  defendant,  being  law- 
fully in  possession,  might  de- 
fend himself  upon  hid  title, 
though  twenty  years  had  run 
against  him  before  he  took 
possession,  the  plaintiff  in 
ejectment  not  claiming  under 
4he  prior  adverse  possession; 
and  the  case  of  Goodtitle  v. 
Balwin,  J  1  East.  4(58.  turned 
upon  the  distinction,  that  the 
premises  were  crown  lands, 
which  by  statute  could  not  be 
granted,  and  that  the  pos- 
sessidn  of  the  plaintiff  and* 
defendant  was  to  be  presumed 
toy  the  license  of  the  crown. 
Undoubtedly  the  plaintiff 
must  show  that  he  has  a  good 
possessory  title;  and,  thctefore 
if  the  defendant  shows  that  he 
has  conveyed  the  land,  unless, 
the  conveyance  was  void  by 
reason  of  «  prior  disseisin,  the 
plaintiff  cannot  recover. 
Gould  v.  Newman,  G  Mass. 
Rep.  239.  Wolcottv.  Knight 


6  Ma$s.  Sep.  4 1  a.  Everendea 
v.  Beaumont,  7  Mam.  Rip. 
76.  Williams  v.  Jackson,  6 
Johns.  Rep.  4Q9.  Phelps  v. 
Sage,  2  Dap's  Rep.  151.  So  a 
tenant  may  show  that  the  tide 
of  his  landlord  has  expired. 
England  v.  Slade,  4  T.  R. 
6£2.  So  in  an  ejectment  by 
a  cestvy  que  trust  the  tenant 
may  *et  up  in  hi*  defence  the 
legal  outstanding  title  in  the 
trustee.  Doe  v.  Staples,  2  T.  R. 
081.  For  in  all  these  cases 
the  evidence  shows  that  the 
plaintiff  has  no  subsisting  pos- 
sessory title  at  law,  and  there- 
fore, he  ought  not  to  be  per- 
mitted to  disturb  the  tenant's 
possession.  The  general  rule 
is,  that  possession  constitutes 
a  sufficient  title  against  every 
person  not  having  a  better  ti- 
tle ;  and  therefore  the  tenant 
rosy  stand  upon  his  mere  naked 
possession  until  a  better  title  is 
shown.  "In  ssquali  jure  melior 
eat  conditio  possidentis;  he 
that  hath  possession  of  lands, 
though  it  be  by  disseisin;  hath  a 
right  against  all  men  but  against 
him  that  hath  right.91  Doci.  4» 
Stud.  0.9  SJktpAbr.S6.tnd 
the  nile«of  the  civil  law  is  the 
same.  Non  possesserio  incum- 
bk  necessitas  probandi  posses- 
stones  ad  se  pertinere,  CodJik 
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4  cited  fi  Bro.  Jtdm.  4f  Civ. 
Law,  371.  note.  And  possess- 
ion, although  it  be  merely  a 
naked  possession,  or  acquired 
by  wrong,  as  by  disseissn,  is 
also  a  title  upon  which  a  re- 
covery can  /be  had.    .For  as 
Blackstone  justly  observes,  *'in 
the  mean  time,  till   some    act 
be  done  by  the  rightful  owner 
to  devest  the  possession  and 
assert  (lis    title,  such  acttraJ 
possession  is  prima  facie  ev- 
idence of  a  legal  title  in  the 
possession  ;    and   it  may,  by 
length  of  time  aud  .negligence 
of  him  who  hath  the  right,  by 
degrees  ripen  into  a    perfect 
and  indefeasible  title.'"- 2  Bl. 
Com.  196.  So  Jenkins,  in    his 
Centuries  of  Reports,  (42.) 
states  that  the  first  possession 
without  any  other  title,  serves 
in  an  assize  for  land,  tn  Batc- 
man  v.  Allen,  Cro.  Eliz.  437, it 
was  held  that  the  plaintiff  was 
entitled  to  recover  in  ejectment 
where  it  war  found  by  special 
verdict  that  the  defendant  had 
not  the  first  possession,  nor  en- 
tered under  title,  but  upon  the 
plaintiff's  possession.  And  in 
Allen  v/Rivington,  2  Saun-  R. 
Ill,  where,  upon  a  special 
verdict  In  ejectment,  it  appear- 
ed that  the  plaintiff  had  a  pri- 
ority of  possession,  and  no  title 
was  found  for  the  defendant, 


Saunders  says,  the  matter  in       1818 
law  was  never  argued,  for  the   ji^^™. 
priority  of  possession    alone         Tf 
gives  a  good  tide  to  the  lessor  Campbell. 
of  the  plaintiff  against  the  de- 
fendant, and  all  the  world,  ex- 
cepting against  the    rightful 
owner.    And  in  a  late  case,  it 
was  held,  that    mere  prior  oc- 
cupancy of  land,  however  re- 
cent, gives  a  good  title  to  the 
occupier,  whereupon  he  may 
recover,  as  plaintiff,  against  'all 

the  world,  except  such  as  can 

prove  an  older  and  better  title 

in    themselves.     Catteris  v. 

Cooper,  4    Taunt.  547.     See 

also,  8  East.  363.    And  this 

doctrine  has  been  frequently 

recognized  in  4he  American 

courts.     Jackson  v.  Hazen,  2 

Johns;  Rep.    22.    Jackson  v. 

Harder,  4  Johns.  Rep.  202. 

Xfie  last  case,  4  Johns.  Rep, 

202.  goes  farther  and  decides 

that  a   mere  intruder    upon 

lands  shall  not  be  permitted  to 

protect  his  intrusion  in  a  suit 

by  the  person  upon   whom  he 

Has  intruded ,  by  setting  up  an 

outstanding  title  in  a  stranger. 

And  in  Smith  v.  Lorillard,  10 

Johns.  Rep.  338.  all  the  au- 
thorities were  reviewed,  and  it 

was  held  that  it  is  not  neces- 
sary for  the  plaintiffin  eject- 
ment to  show,io  every  case,  a 

possession  of  twenty  years,  or 
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ISIS,      i  paper  title  ;  tfiat  a  possession 
2fTT^     for  a  less  period  will  form  a 
T#  presumption  of  title  sufficient 

Campbell*  to  put  the  tenant  upon  his  de- 
fence ;  and  that  a  prior  posses- 
sion short  of  twenty  years,  un- 
der a  claim,  or  assertion  of 
right,  will  prevail  over  a  sub- 
sequent possession  of  less  than 
SO  years,  when  no  other  evi- 
dence of  title  appears  on  either 
aide.  In  respect  to  rc»l  ac- 
tions, it  is  said  by  Chief  Justice 
Parsons,  that  under  the  gene- 
ral issue  the  defendant  cannot 
five  in  evidence  a  title  under 
which  he  does  not  cjaim,unless 
it  be  to  rebut  the  demandant's 
evidence  pf  seisin  ;  but  that  he 
may  plead  in  bat  a  conveyance 
by  thex  demandant  to  a  third 
person,  under  whom  he  does 
not  claim ;  for  if  tenant  have  no 
right,  yet  if  the  demandant 
have  no  right,  be  cannot,  in 
law,  draw  into  question  the 
tenant's  seisin,  whether  acqui- 
red by  right  or  by  wrong. 
Wolcottv.  Knight,  6  Mast. 
Rep.  418.  Gould  v.  Mew- 
man,  6  Mass.  Rep.  239. 
It  is  remarkable  that  in  none 
of .  the  foregoing  cases  the 
,  point  is  stated  to  have  been 
ever  decided  upon  the  naked 
question  whether  a  better  sub- 
sisting title  in  a  third  person  can 


dant  who  has  no  privity  with 
that-title,  to  defeat  a*tille  in  the 
plaintiff  which  is  yet  superior  to 
that  under  which  the  defeodan  t 
holds  the  land.  Blackstone  puts 
a  case  in  point .-  "If  tenant  in 
tail  enfeoffs  A.  in  fee  simpl* 
and  dies,  and  B.  disseizes  A., 
npwxB.  will  have  the  possession, 
A.  the  right  of  possession,  and 
the  issue  in  tail  the  right  of 
property.  A.  may  -recover  the 
possession  against  B.  and  after- 
wards the  issue  in  tail  may 
evict  A.,  and  unite  in  himself 
the  possession,  the  right  of 
possession,  and  also  the  right 
of  property."*  Bl.  Cm. 
-  199.  Here  B.  is  an  intruder, 
and,  therefore,  comes  within 
the  reach  of  the  esse  of  Jack- 
son v.  Harder,. 4  Johns.  Rep. 
202.  But  if  B.  bad  conveyed 
to  C,  and  then  A.,  had 
brought  an  ejectment  against 
.C,  could  the  latter  have  set  up 
the  title  of  the  issue  in  tail, 
with  which  he  had  no  privity 
although  that  were  a  good  sub- 
sisting superior  title  to  defeat 
the  recovery  of  A.?  It  becomes 
notthe  annotator  to  express 
any  opinion  on  this  point ;  his 
only  object  is  to  bring  the  au- 
thorities in  review  before  the 
learned  reader,  %n  d  to  .suggest 
that  it  may  be*  considered  aa 


be  given  in  evidence  by  a  defer*    subject  to  judicial  doubt . 
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(Chancery.) 
Duklop  v.  Hepburn,  et  al. 

Explanation  of  the  deeree  in  tbtf  cause,  (reported  ante,  Vol.  I.  p.  71$t 
tbaltbe  defendant*  were  only   to  be  accountable   for   the  rente  anf 
profile  of  ibe  lande,  referred  te    in  Uie  proceedings}  actually  received 
by  them. 

Appeal  frow  the  circuit  court  for  the  district    of 
Columbia. 

Mr.  Justice  Washington  delivered  the  opinion  of  j^  #|^ 
the  court.  By  the  decree  >of  this  court  made  in  this 
cause  at  February  term,  1816,  the  defendants  were  or- 
dered "to  make  up,  state,  and  settle,. before  a  cotnmifr-  . 
sioner  or  commissioners  to  be  appointed  by  the  circuit 
court  of  the  district  of  Columbia  for  the  county  of  Al* 
exandria,  an  account  of  the  re,nts  and  profits  of  the 
tract  of  land  referred  to  in  the  proceedings,  since  the 
37th  day  of  March,  1809,  and  that  they  pay  over  the 
game  to  the  complainants,  John  Dunlop  &  Co.,  or  to 
their  lawful  agent-or  attorney."  The  commissioners  ap- 
pointed by  the  circuit  court  to  execute  this  part  of  the 
decree  of  this  court  made  a  report,  in  which  they  state, 
"that  it  did  not  appear  to  them  that  the  said  William 
Hepburn  and  John  Dundas,  or  the  legal  representatives 
of  the  said  Dundas,  ever,  received  any  rents  or  profits  of 
the  land  from  the  27th  day  of  March,  1809,  until  the 
date  of  the  report;  but  that  the  reasonable  rents  and 
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I8I&.      profits  of  the  said  land  in   its  untenantable  situation 
UnST8uteifrom  the  said  27th  day  of  March,  180£,  to  the  27th  day 
r.        of  March,  1816,  with    dae    care    would   be  equal   to' 
150  etitt*.  3o77  60  dollar*." 

The  cause  coming- on  to  be  heard  in  the  court  below 
on  this  report,  and  that  court  being  of  opinion  that  un- 
der the  decree  of  this  court,  the  defendants  were  only 
to  be.  accountable  for  the  rents  and  profits  actually  re- 
ceived, it  was  decreed  that  the  J&ll,  so  far  as  it  seeks 
a  recovery  of  rents  and  profits,  should  be  dismissed, 
from  which  decree  an  appeal  was  prayed  to  this  court. 

I  am  instructed  by  the  court  to  say,  that  the  decree 
of  the  circuit  is  in  strict  cdhformity  with  the  decree  and 
mandate  of  this  court,  and  is  therefore  to  be  affirmed* 

Decree  affirmed* 


(Instance  Court.,) 

T*-^  United  States  v.  150  Crates  of 
Earthen  Ware. 

Libel  for  a  forfeiture  of  goods  imported,  and  alleged  to  have  bean  in* 
voiced  at  a  leas  turn  than  the  actual  coat  at  the  place  of  exportation, 
with  design  to  evade  the  duties,  contrary  to  the  66th  section  of  the 
collection  law,  ch.  128.  Restitution  decreed  upon  the  evidence  at 
to  tba  coat  of  the  goods  at  the  place  where  they  were  last  shipped; 
the- form  of  the  libel  excluding  all  inquiry  as  to  their  cost  at  the  plae* 
where  they  were  originally  shipped,  and  as  to  the  -continuity  of  voy- 
age. 


OF  THE  UNITED  STATES.  *» 

Appeal  from  the  district  court  of  Louisiana.  1*18. 

ThU  cause  was  argued  by  the  JMkrney-Generd  for  u^gJJ^ 
the  United  States,  ana  Mr.  D.  B.  Ogdm  for  the  claim-         y. 
ant  150  Crate* 

Feb.  19ft 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  Feb.  24ft. 
of  the  court  In  this  case  the  libel  alleges  that  the 
goods  in  question  were  exported  from  Bordeaux  in 
Fiance,  and  entered  at  the  office  of  the  collector  of  the 
customs  at  New  Orleans,  and  that  they  were  invoiced  at 
a  less  sum  than  the  actual  cost  thereof  at  the  place  of 
exportation,  with  design  to  evade  the  duties  thereon, 
contrary  to  the  provisions  of  the  66th  section  of  the 
collection  law  of  1799,  ch.  128.  It  appears  in  the  case, 
that  the  goods  were  oiiginally  shipped  from  Liverpool, 
and  were  landed  at  Bordeaux.  All  question  as  to  con- 
tinuity of  voyage,  and  as  to  whether  Liverpool  or  Bor- 
deaux ought  to  be  deemed  the  place  of  exportation,  is 
out  of  the  case,  because  the  information  charges  the 
goods  to  have  been  exported  from  Bordeaux.  Upon 
the  evidence,  it  appears  that  the  goods  were  invoiced 
at  sixty  or  seventy  per  cent,  below  the  price  in  New- 
Orleans;  which  it  is  supposed  was  at  least  as  high  as 
the  price  would  have  been  in  Liverpool:  But  it  ilso  ap- 
pears that  goods  of  this  kind,  at  the  time  of  their  ex- 
portation from  Bordeaux,  were  depreciated  in  value  to 
an  equal  degree:  And  it  is  proved  that  the  same  goods 
were  offered  to  a  ^witness  at  50  per  cent,  below  their 
cost  at  Liverpool.  The  court  is,  therefore,  not  satisfi- 
ed that  the  goods  were  invoiced  below  their  true  value 
at  Bordeaux,  with  a  design  to  evade  the  lawful  duties; 
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1818.      and  the  inquiry  as  to  their  value  in  the  port  from  whieb 

lJj^^ft  they  vere    originally  shipped   is  excluded     by    the 

t .        form  in  which  the  libel  is  drawn.    The  decree  of  the 

M*Conasl.  district  court,  restoring  the  goods  to  th*  claimant,  is, 

therefore,  affirmed. 

Decree  affirmed. 


(CoNSTlTUTIOFJLtr  LAW.) 

Hampton  t.  MKHohnbl. 

A  jatfjment  of  a  state  court  he*  the  earne  credit,  validity,  and  effect 
in  ever/  other  court  within  Mm  United  State* ,  which  it  had  in  the 
•Ute  where  it  wee  rendered;  end  whatever  pleee  would  he  good  to 
a  eoit  thereon  in  euch  atate,  and  none  other*,  can  he  pleaded  in  an/ 
ether  court  within  the  UniteH  States. 

En*  on  to  the  circuit  court  of  the  district  of  South 
Carolina. 

The  defendant  in  error  declared  against  tne  plaintiff 
in  error,  in  debt,  on  a  judgment  of  the  supreme  court 
of  the  State  of  New  York,  to  which  the  defendant  be- 
low plead  nil  debet,  and  the  plaintiff  below  demurred. 
The  circuit  court  rendered  a  judgment  for  the  plaintiff 
below,  and  thereupon  the  cause  was  brought  by  writ  of 
error  to  this  court 

Kb.  14A.  Mr.  Hopkinson,  for  the  plaintiff  in  error,  suggested, 
that  if,  under  any  possible  circumstances,  the  plea  of 
nil  debet  could  be  a  good  bar  to  the  action,  a  general 
demurrer    was  insufficient      He  cited    Mills  r.  •  Dur- 
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yee,«  and  stated  that  the  present  cave,  might,  perhaps,      1818. 
be  distinguished  from  that,  as  it  would  seem  that  in   ZT^^m 
Mills  r.  Dmryee  the  defendant  bird  actually  appeared  to        *. 
the  suit  upon  which  the  original  judgment  was  recover- M-Connel. 
ed;  byt  that  in  the  present  ease  there  was  no  averment 
tn  the  declaration  to  that  effect,  and  the  proceeding  in 
the  former  suit  might  hare  been  by  attachment  mrem, 
without  notice  to  the  party. 

Mr.  LaWy  for  the  defendant  in  error,  relied  upon  Ue 
authority  of  Mills  ▼•  Duryee,  as  conclusive  to  show  that 
nul  Hd  rtcerd  ought  to  have  been  pleaded.  He  also  ci- 
ted Armstrong  v.  Carson's  executors.* 

Mr,  Chief  Justice  Maesbau.  delivered  the  opinion  hjl  +aa 
of  the  court.  This  is  precisely  the  same  case  as  that 
of  Mills  v.  Duryee.  The  court  cannot  distinguish  the 
two  cases.  The  doctrine  there  held  was  that  the  judg- 
ment of.  a  ptate  court  should  have  the  same  credit,  Va- 
lidity and  effect,  in  every  other  court  •  of  the  United 
States,  which  it  had  in  the  state  where  it  was  pronoun- 
ced, and  that  whatever  pleas  would  be  good  to  a  suit 
thereon  in  such  state,  and  none  others,  could  be  plea- 
ed  in  any  other  court  in  the  United  States. 

Judgment  affirmed.* 

«  7  Crauckf  481.  the  public  acts,  records,   and 

I  %  ZMi.  302,  judicial  proceedings,  in  each 

tc    In  Mills    v.  Duryee,   if  state,  shall  be  so  authenticated 

Cramehf    48 1 .   the  following  as  to  take  effect  rn  every  other 

points   were   adjudged:    1st  state,  declaring  that  the  record 

That  the  act  of  1790,  ch.  39,  of  a  judgment  duly  authenti- 

prescribing  the  mode  in  which  eated  shall  have  such  lakh  and 
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credit  as  it  be*  in  the  state 
eourt  from  whence  it  was  ta- 
ken; if  in  such  court  it  haa  die 
effect  of  record  evidence,  if 
must  ha? e  the  tame  effect  in 
every  other  court  within  the 
United  fttates*  td.  That  in 
every  eaee  arising  under  the 
act,  the  only  inquiry  is, what  it, 
the  effect  of  tip  judgment  in 
the  state  where  it  was  render- 
ed. 3d-  That  whatever  might 
be  the  effbot  of  a  plea  of  ml 
debet  to  an  action  on  a  state 
judgment,  after  verdict,  it 
could  not  be  sustained  on 
demurrer.  4th.  That  on  such 
a  plea  the  original  record  need 
not  he  produced  for  inspection, 
but  that  an  exemplification 
thereof  is  sufficient.  6th.  That 
the  act  applies  to  tlje  courts 
of  the  district  of  Colombia, 
and  to  every  other  court  with- 
in the  United  States. 

In  the  argument  of  Bordon 
v  Fitch,  16.  Jekns.  Jfep,  121. 


in  the  supreme  court  bf  New- 
York,  it  seems  to  have  becm 
supposed  that    this  court  haul 
decided  in  Mills   v.   Duryee^ 
that   nul   tie!  record  was  the* 
only  proper  plea  to  an  action* 
upon  a  state  judgment.     But. 
it  is  conceived  that  as  to  the 
pleadings,  it  only  decided  that 
nil  debet  was  not  a  proper  plea; 
and  that  the  court  would  bold 
that  any  plea  (as  well  as  nul 
He!  record)  that  would  avoid 
the  judgment,  if  technically- 
pleaded,     would     be    good. 
Howevei  this  may  be,  it  may 
»afely  be    affirmed,    that  the 
question  is  still  open  in  this 
court  whether  a  special  plea 
of  fraud  might  not  be  pleaded, 
or  a  plea  to  the  juri.- diction  of 
the  court  in  which  the  judg- 
ment was  obtained;  for  these 
might,    in'  some    cases,    be 
pleaded  in  the  state  court  to 
avoid  the  judgment. 


(Pri*e.) 
The  Foutuna.— Krause  et  al.  Claimants*. 

A  qasstioa  of  proprietary  interest  and  concealment  of  papers.  Farther 
proof  ordered,  open  to  both  parties.  On  the  production  of  farther 
proof  by  the  claimant,  condemnation  pronounced. 
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WlMff  a*e«lvels*4>ewatt  stasia  Us  sew  to  coyer  a  fra«4  with  r*.       1818. 
jar*  <•  Ike  osrgt,  Oris  oirtoflaotojMS  wM  object  tht  «&?  to  coodssv 


Itfetvslsielftiasf  the  rake  •#  the  pise  aourt,  to  tllow  ttao  Air  to- 
tter yeast  ie  a  ease  what*  torn  has  ton  oonoooimont  of  matorUI 


Tnie  Is  the  same  cause  wMch  is  reported  <m&,  vol, 
SI  p.  Ml.  and  which  was  ordered  to  farther  proof  at 
the  last  term.  It  was  submitted  without  argument! 
upon  the  farther  proof,  at  the  present  term. 

Mr.  Justice  Johvso*  delivered  the  opinion  of  the  pe^  ^sUl 
court  Both  Tessel  and  cargo,  in  this  case,  are  claim- 
ed in  behalf  of  M.  k  J,  Krause,  Russian  merchants, 
resident  at  Riga,  %The  documents  and  evidence  ex- 
htW*sd  Martin  Krause  as  the  proprietor  of  the  ship, 
but  the  captain  swears  that  he  considered  her  as  the 
property  of  the  house  of  M.  ft.  J.  Krause,  from  their 
having  exercised  the  ordinary  acts  of  ownership  over 
'her  t  and  in  this  belief  he  is  supported  by  the  fact  that 
his  contract  is  made  with  John  Krause,  by  whom  he  ap- 
pears to  have  been  put  in  command  of  the  ship.*   Mar* 

a  ISrtHUAionafExkiKlfiSl.  3.  He  is  (o  receive  6  per 
A:  "  On  the  following  condi-  cent  primage, 
tionsbave  I  given  to  Captain  4.  Travelling  expenses  for 
Henry  Behrens,  the  command  the  benefit  of  the  vessel,  as, 
of  the  ship  Fortuna,  under  likewise,  victualling  expenses 
Russian  colonic,  lying  at  pre-  for  the  use  of  the  ship  in  port, 
sent  in  Riga.  consistent  with  moderation, 
I ,-Captain  Behrens  shall'  have  been  allowed  to  the  cap- 
have  25  Alberts  dollars  month-  tain. 

ly  wages.  Captain    Behren*,    on  ffia 

£.  The  whole  cabin  freight  part,' promt  so*  to  watch  the  in- 

feas  been  allowed  him.  terest  of  his  owner  in  every  r*> 
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*•**•      tin  Krause,  who  appears  in  the  grand  bill  of  safe,  if  the 
j^       same  Martin  Krause  who  is  a  member  of  the  firm  of 
Fortana.   M.  fc  J.  Krause. 

Analogy**     In  tU  its  Prominent  features,  this  cast  bears  a  strik- 
AwMBtSieMing  resemblance  to  the  case  of  the  St.  Nicholas.    A 

•JMUUUoftM 

St  Nicholas,  ▼essel,  documented  as  Russian,  is  placed  under  the 
«£*ri-  !•?»  absolute  controul  of  a  British  house,  is  dispatched  un- 
der the  orders  of  that  house  to  the  Havatona,  where 
«he  is  loaded  under  the  directions  of  an  individual  of 
the  name  of  Muhlenbruck,  who  assumes  the  character 
of  agent  of  the  Russian  owners ;  she  is  then  ostensi- 
bly cleared  out  for  Riga,  but  with  express  orders  to 
call  at  a  British  port,  and  terminate  her  voyage  under 
the  orders  of  the  same  house,  under  the  auspices  of 
which  the  adventure  had  originated  and  been  so  far 
conducted. 

Under  these  circumstances,  it  was  certainly  incum- 
bent upon  the  claimant  to  show  the  previous  corres- 
pondence of  the  British  with  the  Russian  house,  and 
th£  immediate  dependence  of  the  agent  at  the  Havan- 
'  na,  upon  the  Russian  house  for  authority,  instructions, 
and  resources.  When  we  come  to  compare  the  corres- 
pondence of  Muhlenbruck  with  that  of  Smith,  the 
agent  in  the  St.  Nicholas,  we  find  here,  also,  a  striking 
similitude.  In  that  case,  the  supposed  correspondence 
with  the   Russian  principal  is  inclosed  under  cover 

spect,  and  do  the  best  he  can  Riga,  the  12th  of  August, 

for  the  benefit  of  the  vessel.  1813. 

•For  the  fulfilment  of  the-  Per  Proc.     John  Krause, 

present  contract!  bind  xnysolf  (Signed)        Schuka." 
bf  my  signature. 
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to  the  British  house,  with  a  request  that  they  would    ■*•*•• 
forward  it.    In  this  case  the  letters  covering  the  in-      xbe 
yoice  and  hill  of  lading,  and  directed  to  M.  bJ.    Fortu*. 
Kftuse,  is  confided  to  the  captain,  hut  with  express  in- 
structions to  forward  it  to  the  British  house,  and  await 
itheir  orders. 

The  material  facts  on  which  the  court  relies,  in  mak- 
ing tip  its  judgment  on  the  claim  of  the  cargo,  are  the 
following : 

In  the  first  place,  there  is  a  general  shade  of  suspi-rfefa^fbutte 
cion  cast  over  the  whole  case,  by  the  fact  that  all  the£££JjJI*,rtQr 
material  papers  relating  to  the  transaction  were  mys- 
teriously concealed  in  a  billet  of  wood.  Had  there 
been  nothing  fraudulent  intended,  these  papers  ought 
to  have  been  delivered  along  with  the  documentary 
evidence.  But  they  were  not  discovered  until  betray- 
ed by  one  of  the  crew.  It  is  upon  the  investigation 
of  these  papers,  principally,  that  the  circumstances 
occur  which  discover  the  true  character  of  this  voy- 
age. 

Want  of  ffti 

Secondly.     There  is  no  evidence  thai  this  adven-  denoe  of  U» 
ture    was   ever   undertaken   under   instructions  from  uSSt^S^Si 
M.  &  J.  Krause.     But  there  is   evidence    that  every^JJ2J;  **£* 
thine  is  set  in  motion   at  the  touch  of  Bennet  &  Co.  evidence     «f 
of  London.     And  although  they  affect  to  act  in   the  resu 
capacity  of  agents  of  the  Russian   house,    even  the 
rules  of  the  common  law  would  constitute  them  prin- 
cipals, in  a   case   in  which  they  cannot  exhibit  the 
authority  under  which  they  assume  the  character  of 
agents.       Again ;    there    is   no    evidence    that    any 
funds  were  furnished,  by    the    Russian  house  for  the 
purchase  of  this  cargo.    But  there  is  evidence,   anil 


MO 
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1818.  we  think  conclusive  evidence,  to  show  that  it  wa* 
purchased  on  funds  of  the  British  house,  remitted 
through  the  medium  of  the  cargo  of  the  Robert 
Bruce,  a  ship  loaded  by  Bennet  &  Cor.,  and  despatch- 
ed about 'the  same  time  for  the  Havanna.  in  tne 
letter  of  instructions  of  the  18th  of  March,  1813,«  the 


a  "London,  18*A  Nov.  1813. 
Capt.  Henry  Beh rens, 

As  we  have  settled  your 
ship's  accounts  hy  paying  you 
a  balance  of  206/.  16f.  llrf. 
up  to  November  13th,  we  now 
agree  that  the  arrangement 
made  with  Messrs.  M.  if  J. 
Krause,  when  you  were  last  at 
Riga,  shall  continue  in  force, 
for  the  pending  voyage,  as  far 
as  rentes  to  your  pay  and  pri- 
mage, and  we  agree  to  pay 
you^ a 'gratuity  of  one  hundred 
pounds  (100/.}  sterling  at  the 
exchange  current,  whenever 
your  voyage  shall  end,  and 
likewise  to  allow  you  your  ca- 
bin freight  at  the  rate  which 
the  ship  receives  for  her  car- 
go. We  have  ordered  Mr.  J. 
F.  Muhlenbruck  to  supply  you 
with  the  cash  necessary  for 
your  expenses  in  the  Havanna 
when  arrived  out,  which  we 
beg  may  be  as  little  as  possi- 
ble. And  in  case  of  your  Want- 
ing any  aid  in  Portsmouth,  ap- 
ply to  'Mr.  Andrew  Linder- 
grcen,  or   in   Plymouth,   to 


Messrs.  Fuge  &  Son,  or  in 
Falmouth  to  Messrs.  Fox  4" 
Son,-  who  will  supply  you  on 
showing  this  letter.  We  de- 
sire tint  you  will,  with  jour 
ship  Fort  una,  as  speedily  as 
possible,  join  the  West  India 
convoy  now  laying  at  Ports- 
mouth taking  sailing  instruc- 
tions, and  proceed  with  the 
same  Convoy  to  the  IIav»nna, 
where  you  will  apply  to  Mr- 
J.  F  Muhlenbruck,  at  Messrs. 
Ychazo  &  CJarricabura,  mer- 
chants there.  You  will  re- 
ceive at  the  Havanna  Mr.  J. 
F.  Muhlenbruck's  instructions 
which  you  will  follow  implicit  - 
ly.  Mr.  J.  F.  Muhlenbruck 
goes  out  to  the  Havanna  on 
board  the  Robert  Bruce,  or 
some  other  vessel  in  the  con- 
voy, if  the  Robert  Bruee  is  too 
late.  Should  any  accident  be* 
fal  him  in  the  vessel  on  board 
)f  which  he  goes,  so  that  it  is 
ascertained  that  Mr.  J.  F. 
Muhlenbruck  cannot  arrive  at 
the  Havanna,  or  if  he  should 
not   be*   arrived   there  sixty 
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captain  is  told  to  proceed  to  the  Havanna  and  await      1814 
the  arrival  of  Muhlenbruck,  in  the  Robert  Bruce,  for      ^T  '*** 
ordevK^and  in  case  of  any  accidents  befalling  that   Fouuiuf. 
vessel*,  to  apply  to  the  Spanish  house  of  Ychazo  & 
Carricabnra,.  at  the  Havanna,  for  farther  instructions. 
And  iff  a  letter  to  the  house  of  Lorent  &  Steinwit^ 
of  Charleston,  Bennet    &  Co.  inform  them,  that  the 
Fortuna  is  despatched  to  the  Havanna  to  the  address 
of  Ychazo  and   Carncabura  to  obtain  a  freight  for 
the   Baltic,    and    request    Lorent    &  Steinwitz    to 
advise  that  house,  if  they  could  obtain  a  freight  for 
her  to  any  port  in   Europe     This  correspondence  is 
explained  thus :  the  cargo  of  the  Robert  Bruce  would 
probably  be   sufficient  to   load  this  ship  with  colonial . 
produce ;  if  she   arrives  in  safety,  the  original  adven- 
ture  can  then  proceed,  but  should  she  be  captured  or 
lost,  some   return   freight  must   then  be  fc  und  for  the 
Fortuna.     And   accordingly  we   find   in   the  letter  to 
Bennet  &  Co,  of  the  24th  March,*   Muhlenbruck  soli' 


days,  (GO)  after  you  hive  Ar- 
rived there,  you  will  consult 
with  Messrs.  Ychazo  &  Carri- 
cabura  what  is  besl  to  be  done. 
Should  the  convoy  be  gone  on 
your  arrival  at  Portsmouth  you 
are  at  liberty  to  follow  it  with- 
out  convoy.  Wishing  you  a 
good  voyage,  we  remain,  &c. 
(Signed,)  BENNET  &  Co. 
On  your  arrival  at  Leith  ap- 
ply to  Ogilvie  &  Patterson. 

V«i»  III. 


a" Havanna  fiitk  March,  1815- 
Messrs.  Eennet&  Co. London 

Centlemen, 

I  have  the  honour  to  refer 
you  to  my  la3t  letters  of  2 1st 
of  February,  and  the  Jstof 
March,  of  which  I  have  sent 
you  by  different  apportunities 
triplicates.  rJhe  first  letter 
principally  contained  to  re* 
quest  the  favour  of  your  open* 
ing  me  a  credit  in  Jamaica  or 
32 
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cits  a  credit  on  Jamaica  or  Ctdii  as  ht  expresses  ft, 
u  to  be  able  to  settle  the  surplus  of  the  amount  A- 
ready  skipped  which  may  be  left  out  of  the  proceeds 
of  the  outward  bound  shipment  of  the  Robert  Bruce/' 
Now  the  only  shipment  he  had  then  made  was  by 
the  Fortune;    and  this  letter  gives  advice  of  that 


Cadiz  to  be  able  to  settle  the 
sirplus  ef  the  amount  already 
shipped,  which  may  be  left  out 
of  the  proceed*  of  the  out- 
bound shipment  of  the  Robert 
Bruce.    I  hope  that  the  above 
letter  has  reached  you  in  time 
to  grant  me  as  soon  as  possible 
the  favour,  and.  beg  to  be  con- 
vinced that  only  the  greatest 
necessity  engages  me  to  re- 
quest it ;  not  being  able  to 
draw   on  either  America  or 
England.    I   have    now  the 
greatest   pleasure   to  inform 
you  ,of  the  safe  arrival  of  the 
Robert  Bruce,  James  ChcsseU 
master,  on  the    ffrtb,  under 
protection    of  his    majesty's 
ship  North  Star,  Captain  Tho- 
mas Coe,  from  Jamaica.  From 
Cork  she  sailed  with  convoy, 
consisting  of  his  majesty's  ship 
Leviathan  74,  Captain  Adam 
Drummond.    the   Talbot  20, 
Captain  Spelman  Swaine,  end 
the    Scorpion    of    13   guns. 
Therefore,  she  has  been  the 
whole  voyage  under  convoy, 


tad  *e  insurers  have  to  pay 
the  Adi  returns  of  6  per  cent 
The  North  Star,  which  sails  to 
r,  takes  all  the  ready 
i  out  to  Bcr» 


I 
wWbegrmoted  to  pro- 
test thms  to  Keglend,  over 
leasts*  feres  the  latitude  of 
Haifa*.  -  IV  Russian  ship 
Fortune,  Captain  Behrens,  la* 
den  with  t5t0  boxes  assorted 
sugars  bound  to  KSga,  and  for 
account  and  risk  of  Messrs. 
M.  It  J.  Krsuse  at  that  place 
is  ready  to  join  this  convoy* 
I  enclose  yon  invoice  and  bill 
of  lading,  which  you  will  be 
pleased  to  forward,  with  the 
first  opportunity  to  the  above? 
friends.  The  Captain  Behrens 
has  got  instructions  from  me 
to  touch,  according  to  the  pre- 
vailing winds,  either  in  Leith 
or  in  the  channel.    By  the 
present  circumstances  on.  the 
continenfof  Europe,  Messrs* 
M.  &  J.  fciause  may  have 
been  induced  to  send  this  car- 
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sjfcipment,  as  also  of  the  arrival  of  the  Robert  Brace, 
mnd  the  progress  he  btd  made  id  disposing  of  her  car- 
go. The  passage  quoted  means,  therefore,  (although 
somewhat  obscurely  expressed,)  "it  is  possible  that  the 
outward  cargo  of  the  Robert  Bruce  may  not  be  sufficient 
to  pay  for  the  shipment  already  made  by  the  Fortune, 


ISIS. 


go  to  a  better  market  than  it 
probably  meets  at  Riga.  Should 
they  hare  given  jrou  nay  in- 
structions concerning  this  ves- 
sel, the  Captain  Behrens  has 
orders  to  wait  for   ypur  kind 
information  in  regard  of  the 
farther  destination,  which  or- 
ders from   you  I  beg  to  send 
him  as  soon  as  you  know  at 
what  port  of  the  above   men- 
tioned he  has  arrived  in  Eng- 
land.    Please  to  inform  also 
Messrs.  M.  &  J.  Krause,  that . 
I  have  advanced  here  the  cap- 
tain, 133*  dollars  4  cants,  for 
the  use  of  ship  Fortune.  Next 
week*  the  cargo  of  the  Robert 
Bruce  wiH   be  all  delivered, 
mud   I  endeavour  to  procure 
the  highest    prices  possible. 
The  Qznaburgs   will  sell  as 
well  as  the  Estopillas,  but  I 
am  sorry  you  was  not  able  to 
get  more  of  the  latter,  and  of 
a  finer  quality,  being  abvays 
the  leading  article  of  an   as- 
sortment of  linen.    The  pri- 
ces of  sugar  are  nearly   the 


,  same,  and  the  arrival  of  this 
cenvoy  has  brought  them  up 
1-8  to  1-4  dollar  higher.  Cof- 
fee is  lower*  and  I  expect  to 
buy  and  lay  in  good  coffee,  at 
10  to  11.  dollars.  Messrs, 
Hubbetts,  Taylor'  &'  Simp*  . 
son  inform  me  that  I  may  not 
expert  a  convoy  leaving  Ja. 
jnaica  before  the  20th  of 
April.  Tikis  same  convoy  can 
arrive  here  the  10th  or  15th 
of  May,  and  sfll  possible  exer- 
tion shall  be  made  on  my  side 
to  get  the  Robert  Bruce  laden 
before  this  time.  I  have  till 
now  not  received  an  answer  of 
Messrs.  Hibberts,  respecting 
the  bills  on  London.  Your 
kind  letter  of  the  I8tb  of  De- 
cember I  have  duly  received. 
I  am  hippy  that  the  sugars  arjr 
bought  within  your  limits,  and 
wish  to  be  as  fortunate  with 
those  wanted  for  the  Robert 
Brace's  cargo. 

I  have  the  nonour,  fee. 
(Signed,) 
J.  F.  MUHLENBRUCK." 


B44  CASES  IN  THB  StfNUEMB  COtfftT. 

lilt*     and  you  must,  therefore,  famish  toe  with  a.  ttedi*  to 

make  up  the  deficiency,"    Ychano  and  Cartieabare  bo 

doubt  advanced  for  the  purchase  of  the  cargo  of  **» 

gars  upon  the  credit  of  the  cargo  of  the  Robert  Br*ce, 

•  and  according  y  we   find  that  kews  charging  o  torn* 

mission  for  ad  ran  ring.    On  theee  facta  we  are  aatipled 

that  the  cargo  was  purchased  with  British  funds. 

Lastly ;  there  is  no  evidence  tkaf  Muhleabrack  was 

Want  ofe-the  ag^nt  of  M.  &  Jw  Krause,  and  there  is  abundant 

WkSl^bnlek1  evid*nce  of  his  being  the  avowed  and  contdential  agent 

^y^^j^ofths  British  house.    We    see  in  the    midst  of  the 

anu,  and  •*-  greatest  anxiety  to  koep  no  the  character  of  agent  to 

prooft  that  he  the  Russian  house,  this  gfcatieman,  without  being  awarc 

™4*u£aj0t  li>  does  an  act  which  at  once  shows  to  wfcom    ho 

holds  himself  accountable*    In  his  letter  to  Bennett 

&  Co.  of  the  54th  of  March,  lp  requests  them  to  infer* 

the  Russian  house,  that  be  has  made  certain  advances 

on  account  of  the  ship;    But    why  request  Bennott  k 

Co*  to  do  this,-  if  he  wan  himself  in  immediate  cotanec** 

lion  apd  correspondence  with    the  Russian  house  i  The 

fact  is,  hie  correspondence  with  the  Russian  house  was 

fictitious,  and  bis  object  was  to  inform  Bennett  and*  Cow 

in  reality,  whilst    he    feigned    to    artdreu    himoelf  If 

M.  fc  J.  Krause,  and  thus  the  letters  to  the  latter  house, 

covering  the  invoice  and  bill  of  lading,  although  of  the 

same  date  with  that  to  Bennett  &  Co.  omits  this    piece 

4>f  information,  which,  in  a  real  correspondence,  would 

be  groundwork  of  a  credit  to  himself,  and  contains 

nothing  but  the  most  general  information,  just  enough 
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m  fact  to  gloss  orcr  the  transaction,    and  gire   it  the      IBlt« 
aspect  of  reality .«  ^ThaT' 

With  regard  to  the  Teasel,  it    would  be  enough  to  Fortune. 
obaerte,  that .  if  a  neutral  ship-owner  will  lend  his  Neutral  ship 
name  to  coyer  a  fraud  with  regard  to  the  cargo,  this^y^fcj^ 
circumstance  alone  will  subject  him    to    condemntio'n.  waSwsii 
But  in  this  case  there  are.  also*  many  circumstances  totobjtets    3 

uhip    te    SOI 

maintain  a  supicion  that  the  vessel   was  British  prop*  - 


erty,  or  at  least  not  owned  as  claimed.     Although  this 
court,  from  extreme  anxiety  to  avoid  subjecting  a  neu-  lUlazatfoe 
tral  to  condemnation,  has  relaxed  its  rules  in  allowing  ^yn  ;- a 
time  for.  further  proof  in  a  case  where  there  was  con-  ~gf  iJ^Jrf 
cealmentx>f  papers,  yet  nothing  has  been   brought  for-  ofwnewtatat 
waid  to  support  the  neutral  character  of  the  fhip.      No 

a  (TYou/ation)  you  will  be  content  with  the 
fulfilment  of  your  kind  coal- 

••/Tatanna, 2 4/ A  MarcA,  1814.  mission.  As  there  is  a  convoy 

Messrs.  M.&  J.  Krause,Riga.  leaving  tliis  place  to-morrow 

With  the  present  I  have  the  for  Bermuda,  I  found  it  advi- 

honour  to  send  you  die  invoice  sable  for  the  Fortuna  to  join 

and  bill  of  lading  of  a  cargo  the  same*  and  wish  her  a  very 

of  Sugars  Tot  you?  esteemed  quit*  and  safe  passage,    Of 

aecount  in  the  ,Fortuna#  Cap-  the  above  documents  I  shall 

Ufa  H.  Bebrons.    The  ship  send  yoii  duplicate*  when  1 

could  not   take     more  than  have  the  honour  of  writing  you 

1520  boxes  white,  and  600  again.    The  prices  of  Bussian 

brown,  with  Campeachy  wood  articles  are  at  present — Ra- 

which  was  necessary  for  stow-  ven's  Duck,  $16,  Canvaa$4*. 

ing  ;  together  $57,  517  4,  for  Iron  can  only  be  sold  with    a 

which  you  will  pleasa  give  mo  Io3s,  and  in  small  quantities, 

credit.  The  sugars  are  of  the  as  tho  price  has  fallen,  &c . 
4iew  crop  bought  at  a  moder-        (Signed,) 

ate  price,  and  of  a  very  good  J.  F,  MUHLENBRUCK." 
quality.   And  I  flatter  myself 
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ISIS,      charter-party,  no  original  correspondence,  nothing,  in 
q2£^  '  iact,  bat  those  formal  papere  which   nerer  fail  to  ac- 
v.        company  a  fictitious,  aa  wall  aa  a  real,  transaction.    On. 
H°3f**     the  contrary,  we  find  the  captain,  without  any  instruc- 
tions from  his  supposed  owners,  submitting  implicitly 
to  the  orders  of  Bennett  k  Co.  in  erery  thing ;  and  the 
latter  assuming  eren  a  control  orer  the  contract  which 
he  exhibits  with  h'   supposed  owner  in   Riga,  and  ex- 
pressing a  solicitude  about  His  expenses,  which  could 
only  haye  been  suggested  by  a  consciousness  that  the 
house  of  B.  &  Co.  would  hate  to  pay  those  expenses. 

Upon  the  whole,' wa  are  satisfied  that  it  is  a  case  for 
condemnation  both  of  ship  and  cargo. 

Decree  affirmed. 


(CoasTiTtrrioMAL  amo  Common  Law.) 
OelstoV)  ef  a/,  t.  Hott. 

Under  tU  jodieiary  tot  of  1780,  eh.  90.  t.  H.  giving  appellate  jurisdic- 
tion to  uVssspreaeo  court  of  the  United  8tatei,  from  tbo  final  judg- 
mee*  a*  decree  of  the  highest  court  of  law  nr  equity  of  a  state,  ifl 
eerteJo  snoot,  the  writ  of  error  may  bo  directed  to  an/  eoort  in  which 
lbs  record  ami  jodfaioot  on  wbioh  it  ia.  to  aot  may  be  found ,  aod  if 
tbo  reoorJ  baa  bean  remitted  by  the  highest  court,  &c.  to  another 
eoort  of  the  state,  kmey  bo  brought  by  the  writ  of  error  from  that 
eoort 

The  eeorta  of  the  United  State*  hate  an  ixekuwe  cognizance  of  the 
loflorfeltureupoaallseisorea  made  under  tbo  laws  of  the 
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United  States  and  it  it  not  competent  for  t  state  eoart  to  entertais)       1811* 
or  decide  sueh  question  of  forfeiture.     If  *  seotencc  of  condemnation 
be  definitively  pronounced  by  tbe  proper  court  of  the  United  Stelae, 
it  ia  conclusive  that  a  forfeiture  is  incurred;  if  s sentence  of  aeqaittal 
it  ia  equally  conclusive  against  the  forfeiture    and  in  either  ease,  the 
question  cannot  be  again  litigated  in  any  ctommon  'aw  forum* 
Where  a  seizure  is  made  for  a  supposed    forfeiture,    under  a  tar  of  In* 
United  States,  no  notion  of  trespass  lies  in  any  common  lew  tribunal* 
until  a  final  decree  is  pronounced  upon  tbe  -proceeding  in  rem  to  en- 
force such  forfeiture ;  far  it  depends  upon    the  final  deeree    of  the 
court  proceeding  in  rem  whether  such  seizure   is  to  be  deemed  right* 
ful  or  tortious,  and  the  actiou,  if  brought  before  such  decree  ia  made, 
b  brought  loo  soon. 
If  a  <uii  be  brought  against  the  seizing  officer  for  the  supposed  trespass 
while  the  suit  fot  the  forfeiture  ii  depending,  the  fact  of  Such  pendency 
mny  be  pleaded  in  abatement,  or  a  temporary  bar    of  tbe  action.    If 
after  a  decree  of  condemnation,  then  that  fact  may  be  pleaded  as  a 
bar;   if  after  an  acquittal,  with  a  certificate    of  reasonable  cause  of 
seizure,  then  thatmiy  be  pleaded  as  *  bar.     If,  after. an  acquittal. with* 
out  such  certificate,  then   the  officer  is  without  sny  justification  for 
the  seizure,  and  it  ia  definitively  settled  to  be  a  tortious  act.    If  to  nsr 
actiori;of  trespass  in  a  state    court    for  a  seizure,   the  seizing  office? 
plead  the .  fact  of  forfeiture  in  his  dofauce  without  averring  a  Ht  pan. 
etou,  or  a  condemnation,  or  an  acquittal  with  a  certificate  of  reason* ~ 
bl*  cauie  of  seizure,  the  plea  is  bad ;  for  it  attempts  to  put  in  iasue  tbo 
question  of  forfeiture  in  a  state  cou/t. 
At  common  la%y  any  person  may,  at  hia  peril,  aeize  for  a  forfeiture  to  the 
government,  and  if  the  government  adopt  hia  seizure,  and    the  prop* 
eriy  ia  condemned,  he  is  justified.     By  the  act  of  the  I8ib  of  February 
1793,  ch.  8.  a.  27.  officers  of  the  revenue  are  authorized  to  make  sei- 
zures of  any  ship  or  goods  for  any  breach  of  the  laws  of  the  United 
States. 
Tbe  statute  of  1794,  ch.  50. a.  X  prohibiting. me    fitting  oot  any  chip 
Jtc.  for  tbe  service  ot  any  foreign  prince  or  states,  to  cruise  against  tho 
subjects,    lie.  of  any  orfier  foreign  prince  or  state,  does  not  apply  to 
any.  new  government,  unless  it  has  been  acknowledged  by  theUnjted 
States,  or  by  the  government  of  the  country  to  which  such  newfstato 
belonged.     And  a  p'ea  which  set*  up  a  forfeiture  under  that  act  in  fit* 
ting  out  a  ship  to  cruise  against  auoh  new  state,  must  aver  such  reooav. 
nit  ion,  or  it  is  bad. 
A  plea  justifying  a  seizure  under  this  statute  need  not  state  the  pertie- 
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1§18.  «1ar  prinoe  or  flat©  by  name,  against  whom  the  ship  waa  intend*d*te> 

cnnse. 

A  plea  justifying  a  seizure  and  detention  by  virtue  of  the  7th  aeotion  of 
the  act  of  1794,  under  the  rxpreij  instruction*  of  llie  president  tnurt 
aver  that  tht  jiaval  or  military  force  of  the  United  States  waa  employ- 
ed for  that  perpose,  and  that  the  seizor  belonged  to  the  f<*eo  so  em- 
ployed. The  7th  section  of  the  act  was  not  intended  to  apply  except 
to  eases  where  a  seizure  or  detention  could  not  Le  enfuiced  by  the'  or- 
dinary power,  and  there  was  a  neoesti'.y,  in  the  opinion  of  the  Preii* 
dent,  te  employ  natal  or  military  power  for  this  purpose. 

To  trespass  lor  taking;  and  detaining,  and  converting  property,  it  is  suf- 
ficient ,ti  plead  a  justification  of  the  t  iking  and  detention;  nnd  if  the 
plaintiff  relies  on  me  conversion,  be  should  reply  it  by  way  of  new  as 
signment. 

A  plea  alleging  a  seizure  for  a  forfeiture  as  a  justification,  should  not 
only  state  the  facts  relied  on  to  establish  the  forfeiture,  but  aver  that 
thereby  the  property  became,  aoJ  was  actually,  forfeited,,  and  was  sei- 
zed aa  forfeited. 

Errqf  totbe  court  for  the  trial  of  impeachments 
and  correction  of  errors  of  the  State  of  New-York. 

Tb  is*  cause  had  been  removed  into  that  court  by  the 
present  plaintiffs  in  error,  by  writ  of  error  directed 
to  the  supreme  court  of  the  said  state.  In  January, 
1816,  the  court  of  the  ftate  of  New-York  for 
the  correction  of  errors  in  all  things  affirmed  the 
judgment  which  had  been  rendered  by  the  supreme 
court  of  the  state  of  New- York,  in  favour  of  Hoytf 
the  present  defendant  in  error.  And  before  the  com" 
ing  of  the  writ  of  error  issued  from  this  court,  the 
said  court  for  the  correction  of  errors  of  the  state  of 
New-York,  according  to  the  laws  of  the  state  of  New- 
York,  and  the  practice  of  that,  court,  h^cl  remitted  the 
record,  which  had  been  removed  from  the  supreme 
court  of  the  state  of  New-York,  to  the  said  su- 
preme court,  with  a    mandate  thereon  requiring  the 
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Supreme  court  of  the  state  of  New-York,  to  execute  the  1818. 
judgment,  which  had  been"  so  rendered  by  it  in  favour 
of  the  defendant  in  error.  And  the  said  "record  having 
been  so  remitted,  the  court  of  errors  .  of  the  state  of 
New- York  upon  the  coming  of  the  said  writ  of  error, 
from  this  court,  made  the  following  return  thereto: 
"State  of  New- York,  ss.  Tb,e  president  of  the  senate* 
the  senators,  chancellor,  and  judges  of  the  supreme 
court,  in  the  court  for  the  trial  of  impeachments  and  the 
correction  of  errors;  certify  and  return  to  th$  supreme 
court  of  the  United  States,  that  before  the  coming  of 
their  writ  of  error,  the  transcript  of  the  record  in  the 
cause,  in  the  said  writ  of  error  mentioned,  together  with 
the  judgment  of  this  court  thereon,!  and  all  things 
touching  the  same,  were  duly  remitted  in  pursuance  of 
the  statute  instituting  this  court,  into  the  supreme  court 
of  judicature  of  this  stale, to  the  end  that  farther  procee- 
dings might  be  thereupon  had,  as  well  for  execution  as 
otherwise,  as  might  be  agreeable  to  law  and  justice;  and 
in  which  supreme  court  of  judicature,  the  said  judgment) 
and  all  other  proceedings  in  the  said  suit,  now  remain 
of  record;  and  as  the  same  are  no  longer  before,  or  with* 
in  the  cognizance  of  this  court,  this  court  h  unable  to 
make  any  other  or  farther  return  to  the  said  writ.  All 
which  is  humbly  submitted."  Thereupon  the  counsel 
for  the  plaintiffs  in  error  made  an  application  to  the 
supreme  court  of  the  state  of  New-York,to  stay  the  pro* 
ceedings  upon  said  judgment,  till  an  application  could 
be  made  to  this  court  in  respect  to  -he  said  writ  of  error. 
To  avoid  this  delay,  the  counsel  under  the  advice  or 
suggestion  of  the  judges  of  the  said  supreme  court  of 
Vol.  III.  33 
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1&I8,  tBe  staW  of  New- York,1  entered  into  the  fallowing  agree- 
'  2S^  merit,  viz.  "It  i«  agreed,  between  the  attorneys  of  the 
y#  above  nained  "plaintiffs  and  defendant  in  error,  that 
Hoyt.  the  annexed  is  a  true  copy  of  therecord  and  bill  of  ex- 
ceptions, returned  by  the  supreme  court  of  the  state  of 
New-York,  to  the  court  bf  errors  of  the  said  state,  and 
remitted  by  'the  said  ccftirt  «rf  errors,  m  the  affirmance 
of  the  judgment  of  the  sard  supreme  cburt  to  the  said 
supureme  court.  And  that  the  said  copj  shall  be  con- 
sidered by  the  said  supreme  court  of  the  United  States, 
as  a  true  copy  of  the  sard  record  and  bill  of  exceptions, 
and  shall  have  the  same  effect  as  if  annexed  to  the  writ 
of  error  in  the  above  cause  from  the  said  supreme  court 
of  the  United  States,  and  that  the  clerk  of  the  supreme, 
court  of  the  state  of  New-York  transmit  the  same,  with 
this  agreement  to  the  clerk  of  the  supreme  court  of  the 
United  States,  and  that  the  same  be  annexed  by  the  said 
clerk  of  the  supreme  court  of  the  United  States,  to  the 
said  writ  of  error,  as  a  true  copy  of  the  said  record  and 
bill  of  exceptions." 

Record  and  Bill  of  Exceptions: 
City  and  County  of  New-York,  ss.  Be  it  remember* 
ed,  that  in  the  term  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirteen,  came  Goold 
Hoyt,  by  Charles  Graham,  his  attorney,  into  the  Su- 
preme court  of  judicature  of  the  people  of  the  state  of 
New  York,  before  the  justices  of  the  neople  of  the  state 
of  New  Yojk,  of  the  supreme  court  of  judicature  of  the 
same  people,  at  the  capitol,  in  the  city  of  Albany,  and 
impleaded  David  Gelston  and  Peter  A.  Schenck,  in  a 
certain  plea  of  trespass,  on  which  the  said  Goold  Hoyt 
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declared  against  the  said  David  Gelston  and  Peter  A.      1818. 

Schench  in  the  words  following :  Gelston' 

City  and  County  ot  New-York,  ss.:    Goold  Hoyt,         Y. 

plaintiff  in  this  suit,  complains  of  David  Gelston  and      *?oyt 

i  Decl&ratie? 

Peter  A.  Sch^nck*  defendants  in  the  suit,  in  custody, 

fcc.:  For   that,  whereas,  the    said  defendants,   on  the 
tenth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ten,  with  force  and  arms,  at  the  city 
of  New-York,  in  the  county  of  New-York,  and   at  the 
first  ward  of  the  same  city,  the  goods  and  chattels  of  the 
said  plaintiff^   of  the  value  of  two  hundred  thousand 
dollars,  then  and  there  found  did  take  and  carry  ^way, 
and  other  injuries  to  the  said  plaintiff  then  and  there  did, 
to  the  great  .damage-  of  the  said  plaintiff,   and  against 
the  peace  of  the  people  of  the  State  of  New- York.     And, 
also,  for  that  the  defendants,  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  the  city  and  coun- 
ty, and  ward  aforesaid,  with  force  and  arms,  to  wif,  with 
swords,  staves,  hands,  and  feet,  other  goods  and   chat- 
tels of  the  said  plaintiff,  to  wit,  a  ship  or  vessel  of  the 
•aid  plaintiff,  called  the  American  Eagle,  together  with 
her  tfckle,  apparel,  and  furniture,  five  hundred  tons  of 
Stone  ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  salted  provisions,   twenty 
hogsheads  of  ship-bread,   of  the  value  of  two  hundred 
thousand  dollars,  at  the  place  aforesaid,  found,  did  take  ' 
and  carry  away,  and  other  wrongs  and  injuHes.  to  the 
said  plaintiff  then,  and  there  did,  to  the  great  damage  of 
the  said  plaintiff,  and  against  the  peace  of  the  people  of 
the  state  of  New* York:  And  also,   for  that  the  said 
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-1818.      defendants,  afterwards,  to  wit,  on  the  same  day  and 


Gebton 


year,  and  at  the  place  aforesaid,  the  goods  and  chattels 
™~  of  the  said  plaintiff,  to  wit,  a  ship  or  vessel  of  the  said 
Hojt.  plaintiff,  called  the  American  Eagle,  together  with  her 
tackle,  apparel,  and  furniture,  fire  hundred  tons  stone 
ballast,  one  hundred  hogsheads  of  water*  one  hundred 
and  thirty  barrels  of  salted  provisions,  and  twenty  hogs- 
heads of  shift-broad,  of  the  value  of  two  hundred  thous- 
and dollars,  then  and  there  being  and  found,  seised, 
'took,  carried  away,  damaged,  and  spoiled,  and  conver- 
ted and  disposed  thereof,  to  their  own  use,  and  other 
wrongs  to  the  said  plaintiff  then  and  there  did,  to  the 
great  damage  of  the  said  plaintiff,  and  against  the  peace 
of  the  said  people  of  the  state  of  New- York:  And,  also, 
for  that  the  said  defendants,  on  the  sajne  day  and  year 
aforesaid,  with  force  and  arms,  to  wit,  with  swords' 
staves,  hands,  and  feet,  to  wit,  at  the  city,  county, 
and  ward  aforesajd,  seised  and  took  a  certain  rfhip 
or  vessel  of  the  said  plaintiff  of  great  value,  to  wit, 
of  the  value  of  two  hundred  thousand  dollars,  and  1n 
which  said  ship  or  vessel  the  said  plaintiff  then  and 
there  intended,  and  was  about  to  carry  and  convey  cer- 
tain goods  and  merchandises,  for  certain  freight  and 
reward,  to  be  therefor  paid  to  him  the  said  plaintiff; 
and  then  and  there  carried  away  the  said  ship  or 
vessel,  and  kept  and  detained  i the  same  from,  the 
said  plaintiff,  for  a  long  space  of  time,  to  wit, 
hitherto,  and  converted  and  disposed  thereof  .to  their 
own  use;  and  thereby  the  said  plaintiff  was  hindered 
and  prevented  from  carrying  and  conveying  the  said 
goods  and   merchandises  as    aforesaid,    and  thereby 
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lost  and  was  deprived  of  all  the  profit,  benefit,  and  ad-      !•!•• 
Yantage  which  tnight  and  would  otherwise  have  arisen 
and  accrued  to  him  therefrom,  to  wit,  at  the  city^ 
bounty  and    wjird  aforesaid,  and    other  wronrgs  and 
injuries  to  the  said  plaintiff  then  and  there  did,  against 
the.  peace  of  the  people  ofthe%Btate  of  New-York,  and 
to  the  great  damage  of  the  said  plaintiff.    And  also,  for 
that  the  said  defendants,  afterwards,  to  wit.  on  the 
game  day  and  year  last  aforesaid,  at  the  city,  county, 
and  ward  aforesaid,  with  force  and  amis,  seised,'  and 
took  possession  of  divers  goods  and  chattels  of  the  said 
plaintiff,  then  and  there  found,  and  being   in  the  whole 
of  a  large  value,  that  is  to  say,  a  ship  or  vessel  of  tlje 
said  plaintiff,  called  the  American  Eagle,  together,  with 
her  tackle,  apparel,  and  furniture,  five  hundred  totoa  of 
stone  ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  of  salted  provisions,  twenty 
hogsheads  of  ship-bread,  of  the  value  of  two  hundred 
thousand  dollars,  and  staid  and  continued  in  possession 
of  the  said  goods  and   chattels,  so  by  them  seized  and. 
taken  as  aforesaid,  and  the  said  goods  ana  chattels  af- 
terwards took  and  carried  away,  from  and  out  of  the 
possession  of  the  said  plaintiff:  whereby,  and  by  rea* 
son,  and  in  consequence  of  such   said  seizure,  and  of 
other  the  premises  aforesaid,  the  said  plaintiff  not  only 
lost,  and  was  deprived  of  his  said   goods  and  chattels, 
and  of  all  profits,  benefits,  and  advantages,    that  could 
have  arisen  and  accrued  to  him  for  the  use,  sale,  em- 
ployment, and  disposal  thereof,  but  wa*  also  forced  and 
obliged  to,  and  did 'actually,  iay  out  and  expend  large, 
sums  01  money,  and  to  beat  further  trouble  and  expense 
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1818.      it)  and  about  endeavouring  to  obtain  restitution    of  the 
Gelsttm     ProPerty  *°  by- the  said  defendants  seized,  as  aforesaid, 
r.     '    and  other  wrongs  and  injuries  to  the  said  plaintiff  then 
Ho>t.      anj  there  did,  against  the  peace  of  thp  people   of  the 
state  of  New-York,  and  to  the   damage   of  the   said 
plaintiff  of  two  hundred  thousand  dollars ;    and,  there- 
fore, he  brings  suit,  &c. 

And  the  said  David  Oelston  and  Peter  A.  Schenck 
thereto  pleaded  in  the  words  following  : 
1st  Plea.  And  the  said  David  Gelston  and  Peter  A.  Schenck* 
by  Samuel  B.  Romaine,  their  attorney,  come  and  de- 
fend the  force  and  injury,  when,  &c,  and  say  that  they 
are  not  guilty  of  the  said  supposed  trespasses,  above  laid 
to  their  charge,  or  any  part  thereof,  in  manner  and  form 
as  the  said  Ooold  Hoyt  hath  above  thereof  complained 
againdt  them,  and  of  .this  they  put  themselves  upon  the 
country. 

And  far  a  further  plea  in  this  behalf,  as  to  the  sev- 
eral trespasses  mentioned  in  the  first,  second,  third, 
fodrth,  and  fifth  counts  in  the  declaration  of  the  said 
plaintiff  mentioned,  to  wit,  in  taking  and  carrying  away 
the  goods  and  chattels  of  the  said  plaintiff,  mentioned 
in  the  first  count  in  the  said  declaration  of  the  said 
plaintiff;  in  taking  and  carrying  away  the  goods  and 
chattels  of  the  s,aid  plaintiff,  to  wit,  a  ship  or  vessel  of 
the  said  plaintiff,  called  the  American  Eagle,  together 
with  her  tackle,  apparel,  and  furniture,  five,  hundred 
loos  of  stone  ballast,  one  hundred  hogsheads  of  water, 
one  hundred  and  thirty  barrels  of  salted  provisions,  and 
twenty  hogsheads  of  ship-bread,  mentioned  in  the  sec- 
ond count  in  the  said  declaration  of  the  said  plaintiff ; 
in  ietsing,  taking,  carrying  away,  damaging,  spoiling, 
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converting,  and  dis*posing  to  their  own  use,  the  goods    *1*I8. 


Gfkton 


and  chattels  oiihe  sai4  plaintiffvtotyit,-.a  ship  or  ves- 
sel of«the  said  plaintiff;  called  the  American  Eagle,  to-    ~"^~ 
gether  with  her  tackle,  apparel,  and  furniture,  fire  bun*      Heft. 
dred  ton*»of  stone* ballast,  one  buntired  hogsheads  of 
water,  pne  hundred  and  thirty  .barrels  of  salted  provis- 
ions, 'and  twent^hojsbeads  of  ship-bread,  mentioned  in 
th$  third  count  in  the  said  declaration  of  the  said  plain- 
tiff; in-stizihg,  taking,  carrying  away,  keeping  and 
detaining,  and -converting  and  disposing  to  their  own 
pse,  a  certain  ship    or    vessel    of  the   said  plaintiff, 
mentioned  in  the  fourth  cgunt  in    the  said  declaration 
of  the  said  plaintiff,  and  in  seizing  and  taking  posses- 
sion of,  andin  taking  and  carrying  from  and    oat  of 
the  possession  of  the  said  plaintiff,  the  goods  and  chat- 
tels, of  the  said  plaintiff,  to  wit,  a  ship,  or  vessel  of  the 
said     plaintiff;     called    the  American     Eagle,     to* 
gether  tfith  hec  tackle,    apparel,  and  furniture,  five 
hundred  tons  of  atone  ballast,  one  hundred  hogsheads 
of  water,   one    hundred  and    thirty    barrels  of  salted 
provisions,  and  twenty  hogsheads  of  shi thread,  men 
tioned  in  the, fifth  count  in  the  said  declaration  of  the 
said  plaintiff,  above  supposed  to  have  been  •  committed 
by  the  said   David  Gelston   and    Peter  A.  Sc&enck ; 
they,  the  said  David  Gelston  and    Peter  A.    Schenck, 
by  leave  of  the  court  here  for  this  purpose  first  had 
Mid  obtained,  according  to  the  form  of  the  statute  in 
such  case  made  and    provided,  say,    that    the   Baid 
Goold  Hoyt  ought  not  to  have  or  niaintain  his  afore- 
Said  action  against  them,  because  they  say  that   the 
said  ship  or  vessel,  cpUed  the  American  Eagle,  with 
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her  tackle,  apparel,  and  fcrriiture,  the  five  hundred 
tons  of  stone  ballast,  one  hundred  hogshead  of  wa- 
ter, one  hundred  and  thirty  barrels  of  salted  provi- 
sions, and  twenty  hogsheads  of  ship-bread,  mentiongf, 
in  the  second,  third,  and  fifth  count*  in  the  said 
declaration  of  the  said  plaintiff,  are  the  same  and  not 
other  or  different ;  and  that  the  seizing,  taking,  car- 
rying away, .  keeping,  detaining,  damaging,  spoiling, 
converting  and  disposing  thereof  to  their  own  use, 
mentioned  in  the  second,  third,  and  fifth  counts  in  the 
said  declaration  of  the  said  plaintiff,  are  the  same  and 
not  other  or  different.  And  the  said  David  Gels- 
ton  and  Peter  A.  Schenck  further  say,  that  the  ship 
or  vessel,  mentioned  in  the  fourth  count  in  the  said 
declaration  of  the  said  plaintiff,  is  the  same  ship  or 
vessel,  called  the  American  Eagle,  mentioned  in 
the  second,  third,  and  fifth  counts  in  the  said  declara- 
tion of  the  said  plaintiff,  and  not  other  or  different; 
and  that  the  seizing,  carrying  away,  keeping  and  de- 
taibing,  and  converting  and  disposing  thereof,  to  their 
own  use,  mentioned  in  the  fourth  count  in  the  said 
declaration  of  the  said  plaintiff,  is  the  samte  seizing, 
taking,  carrying  away,  keeping  ana  detaining,  and 
converting  and  disposing  thereof,  to  their  own  use, 
mentioned  in  the  second,  third,  and  fifth  counts*  in  the 
said  declaration  of.  the  said  plaintiff,  and  not  other  or 
different.  And  the  said  David  Gelston  and.  Petes 
A.  Schenck  further  say,  that  the  said  shin  or  vessel, 
called  the  American  Eagle,  with  her  tackle,  apparel, 
and  furniture,  and  the  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one  hun- 
dred and    thirty    barrels    of   salted    provisions,    and 
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tlventy  hogsheads  of  ship-bread,  mentioned  in  the  second,      1811. 
third,  and  fifth  counts  in  the  said  declaration  of  the  said    q^JJ^ 
plaintiff,  are  Included  in  and  are  the  only   goods  and        v 
chattels  embraced  by  the  general  description  of  goods     **oyt. 
and  chattels  iqtmtioned  in  the  first  count  in  the  said  de- 
claration of  the  Said  plaintiff,  and  that  the  taking  and 
carrying   away  .  thereof,   mentioned  in   the    said  first 
count  in  the  said  declaration  of  the  said  plaintiff,  is  the. 
same  taking  and  carrying  away  thereof  mention  in  the 

sum  second,  third,  and  fifth  counts  iii  the   said  declara-  •  • 

tion  of  the  said  plaintiff,  and  not  other  or  different;  .and  ]  ; 

that  the  several  trespasses  mentioned  in  the  first,  second*  S  '< 

third,  fourth,  and    fifth   counts  in  the  said   declaration  ' '; 

of  the  said  plaintiff,    are  the    same  trespasses,  ,and  not  «j 

other  or  .different.     And  the  said   David  Qelston  and  • • 

Peter  A.  Schenck  further  Say,    that  before  the  tenth 

day  of  July*  in  the  year  of  our  Lord  one  thousand  eight  « , 

hundred  and   ten,  to  wit,  on   the  first  day  of  July,  in  is 

the  year  last  aforesaid*  at  the  port  of  New-York,  id  the 
district  of  New- York,  to  wit,  at  the  city  of  NeW- 
York,  in  the  county  of  New- York,  and.  -ft  the  first 
ward  of  the  said  city,  the  said  ship  or  vessel,  called 
the  American  Eagle,  with  her  tackle,  apparel,  and 
furniture,  was  attempted  to  be  fitted  out  and  armed, 
and  that  the  said  five  hundred  tons  of  stone  ballast, 
one  hundred  hogsheads  of  water,  one  hundred  and 
thirty  barrels  of  salted  provisions,  and  twenty  hogs* 
heads  of  ship-bread,  were*  then  and  there  procured 
for  equipment  of  the  said  vessel,  and  were  then  an** 
there  on  board  of  the  said  vessel,  as  a  part  of  her 
said  equipment,  with  intent  that  the  said  ship  or  ves* 
Vol.  III.  34 
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1*1*.      gel;  called  the   American  £agle,  Bhould  be  employed 
jj££^    in  the  service  of  a  foreign  state;    to   wi$,   of  that  part 
r.         of  the  island    of   St.  Domingo  which  was  then  under 
Roy*,     the   government  of  Petion,  to  commit  hostilities  upon 
the  subjects  of  another  foreign  state,  with  which  the 
United  States  of  America  were  then  at  peace,  to  wit, 
of  that   part  of  the  island  of  St.  Domingo  which  was 
then  under  the  government    of  Christophr,    contrary 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
provided.      And   the    president   of  the   said    United 
States,  to  wit,   James  Madison,  who  was  then    presi- 
dent   of  the    said    United    States,    by  virtue    of  the 
power  and  authority  vested  in  him  by  the  constitution 
and  laws  of  th»  mid  United  States,. did,  afterwards, 
to  wit,  on    the    sixth   day  of  July,  in    the   year  last  I 

aforesaid,  at  Washington,  to  wit,  at  the  city  of  New-  \ 

York,  in  the  county  of  New- York,  and   at   the  ward  ' 

aforesaid,  authorise,  empower,  instruct,  and  direct 
the  said  David  Gelston  and  Peter  A.Schenck  to 
seize,  take,  earry  away,  and  detain,  as  forfeited  to  the 
use  of  the  said  United  States,  the  said  ship  or 
vessel,  culled  the  American  Eagle,  with  her  tackle, 
apparel,  and  furniture,  and  the  said  five  hundred  tons, 
of-  stone  ballast,  one  hundred  hogsheads  of  water,, 
one.  hundred  and  thirty  barrels  of  salted  provisions, 
and  twenty  hogsheads  of  ship-bread:  And  the  said 
David  Gelston  and  Peter  A.  Schenck  further  say, 
that  they  did  afterwards  to  wit,  on  the  tenth  day  of 
July,  in  the  year  last  aforesaid,  at  the  port  of  New* 
York,  in  the  district  of  New-York,  to  wit,  at  the  city 
of  New- York,  in  the  county  of  New- York,  and 
at   the  ward  aforesaid,  by  virtue  of  the  said  power 
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and  authority,  and  in  pursuance  of  the  said  instruc-  1818. 
lions  and  directions  so  given  as .  aforesaid  to  them,  the 
raid  David  Gelston  and  Peter  A.  Schenck,  by  the 
said  president  of  the  said  United  States,  and  not 
otherwise,  seize,  take,  carry  away,  and  detain  the  said 
ship  or  vessel,  called  the  American  Eagle,  with  her 
tackle,  apparel,  and  furniture,  and  the  said  five  hundred 
tons  of  stone  ballpst,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted 
precisions,  and  twenty  hogsheads  of  ship-bread,  as 
forfeited  to  the  use  of  the  said  United  States,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and 
provided:  And  the  said  David  Gelston  and  Peter  A. 
Schenck  further  say,  that  the  seizing,  taking  carrying 
away,  and  detaining  of  the  said  ship  or.  vessel,  with 
her  tackle,  apparel,  and  furniture,  and  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted  provis- 
ions, and  twenty  hogsheads  of  ship-bread,  by  the 
sa id  David  Gelston  and  Peter  A.  Schenck,  on  the 
tenth  day  of  July  one  thousand  eight  hundred  and 
ten,  as  aforesaid,  is  the  same  seizing,  taking,  carrying 
away  and  detaining  of  the  said  ship  or  vessel,  with 
her  tackle,  apparel,  and  furniture,  and  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred  hogs- 
heads of  water,  one  hundred  and  thirty  barrels  of 
salted  provisions,  and  twenty  hogsheads  of  ship- 
bread,  mentioned  in  the  several  counts  in  the  said  de- 
claration of  the  said  plaintiff,  and  not  other  or  differ- 
ent: And  this  they,  the  said  David  Gejston  and 
Peter  A.  Schenck,  are  ready  to  verify;  wherefore 
they  pray  judgment  if  the  said  Goold  Hoyt  ought  to 
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I81&f      bare  or  maintain  his  aforesaid  action  thereof  again** 
them,  &c. 

3:  And  for  a  further  plea  in  this  behalf,  as  to  the 
several  trespasses  mentioned  in  the  first,  second,  thirds 
fourth,  find  fifth  counts  in  the  declaration  of  the  said 
plaintiff  mentioned,   to   ynt}  in   taking   and    carrying 
away  the  goods  and  chattels  of  the  said  plaintiff,  men- 
tioned   in  the  first  count  in   the  said  declaration- of 
the  said  plaintiff;  in  taking  and  carrying  away  the  goods 
and  chattels   of  the   said  plaintiff*  to  wk;  a  ship  or 
vessel    of    the    said    plaintiff,    called  /the  American 
Eagle,  together  with  her  tackle,    apparel,  and- furni- 
ture, five  hundred  tons  of  stone  ballast,  one   hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels   of 
salted  provisions,  and  twenty  hogsheads  of  ship-bread, 
mentioned  in  the  second  count  in  the  said  declaration 
of  the  said  plaintiff;  in  seizing,  taking,  carrying  away 
damaging,  spoiling,  converting;  and  disposing  to  their 
own  use,  the  goods  and  chattels  of  the  said   plaintiff* 
to  wit,  a  ship  or  vessel  of  the  said  plaintiff,  called   the 
American  Eagle,    together   with   her  taokle,  apparel, 
*nd  furniture,  five  hundred  tons  of  stone  ballast,  one 
hundred   hogsheads  of  water,  one   hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
phip bread,  mentioned  in  the  third  count   in  the  said 
declaration   of  the  said    ptaintifft  in    seizing,  taking, 
carrying  away,  keeping  and  detaining,   and  convert* 
fng  and  disposing  to  their  own  use,  a  certain  ship  or 
vessel  of  the  said   plaintiff,  mentioned   in  the  fourth 
fount  in  the  said  declaration  of  the  said  plaintiff,  and 
in  seizing  and  taking  possession  of,  and  in  taking  and 
carrying  from  and  out    tf  the  possession  of  the  paid 
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plaintiff,  to  wit,  a  ship  or  vessel  of  the  said  plaintiff,  lilt 
called  the  American  Eagle,  together  with  her  tackle, 
apparel,  and  furniture,  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  Water,  one  hun- 
dred and  thirty  barrels  of  salted  provisions,  and  twen 
ty  hogsheads  of  ship  bread,  mentioned  in  the  fifth 
count  in  the  said  declaration  of  the  said  plaintiff, 
.above  supposed  to  Jiave  been  committed  by  the  said 
David  Gelston  and  Peter  A.  Schenk,  they,  the  said 
David  Gelston  and  Peter  A.  Schenk,  by  Jeave  of  the 
court  here  for  the  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  such  case  made 
and  provided,  say,  that  the  said  Goold  Hoyt  ought  not 
to  have  or  maintain  his  aforesaid  action  against  the.ni, 
because  they  say,  that  the  said  ship  or  vessel,  called 
the  American  Eagle,  with  her  tackle,  apparel,  and 
furniture,  the  five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheads'  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
sKip-bread,  mentioned  in  the  second,  third,  and  fifth 
counts  in 'the  said  declaration  of  the  said  plaintiff, 
are  the  same,  and  not  other  or  different;  and  that 
the  seizing,  taking,  carrying  away,  keeping,  detain- 
ing,' damaging,  spoiling,  converting,  and  disposing 
thereof  to  their  own  use,  mentioned  in  the  second, 
third,  and  fifth  counts  in  the  said  declaration  of  the 
said  plaintiff,  are  the  same,  and  not  other  or  different : 
And  the  said  David  Gelston  and  Peter  A.  Schenck 
further  say,  that  the  ship  or  vessel  mentioned  in  the 
fourth  count  in  the  said  declaration  of  the  said  plain- 
tiff, is  the  same  ship  or  vessel,  called  the  American 
Eagle,  mentioned  in  the  second,  third,  and  fifth  counts 
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WIS,  in  the  said  declaration  of  the  said  plaintiff,  and  not 
other  or  different;  and  that  the  seizing",  carrying 
away,  keeping  and  detaining,  and  converting  and 
disposing  thereof,  to  their  qvnx  use,  mentioned  in  the 
fourth  count  in  the  said  declaration  of  the  said  plain- 
tiff, is  the  same  seizing,  taking,  carrying  away,  keep* 
ing  and  detaining,  and  converting  and  disposing 
thereof,  to  their  own  use,  mentioned  in  the  second, 
third,  and  fifth  counts  in  the  said  declaration  of  the 
•aid  plaintiff,  and  not  other  or  different  :  And  the  said 
t>avid  Gelston  and  Peter  A.  Schenck  further  say, 
that  the  said  ship  or  vessel,  called  the  American 
Eagle,  with  her  tackle,  apparel,  and  furniture,  and 
the  five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels 
of  salted  provisions,  and  twenty  hogsheads  of  ship- 
bread,  mentioned  in  the  second,  third,  and  fifth  counts 
in  the  .slid  declaration  of  the  said  plaintiff,  are  in- 
cluded in,  and  are  the  only  goods  and  chattels  em- 
braced by  the  general  description  of  goods  and  chat- 
tels, mentioned  in  the  first  count  in  the  said  declara- 
tion of  the  said  plaintiff,  and  that  the  taking  and  car- 
ryirg  away  thereof,  mentioned  in  the  said  first  count 
in  the  said  declaration  of  the  said  plaintiff,  is  the 
same  taking  and  carrying  away  thereof,  mentioned 
in  the  said  second,  third,  and  fifth  counts  in  the  said 
declaration  of  the  said  plaintiff,  and  not  other  or  dif- 
ferent ;  and  that  the  several  trespasses  mentioned  in 
the  first,  second,  third,  fourth,  and  fifth  counts  in  the 
said  declaration  of-  the  said  plaintiff,  are  the  same 
trespass,  and  not  other  or  different :  And  the  said 
David  Gelston  and   Peter  A.  Schenck  further    say, 
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that  before  the  tenth  day  of  July,  in  the  year  of  o*r  181 1. 
Lord  one  thousand  eight  hundred  and  ten,  to  wit,  on 
the  first  day  of  July,  in  the  year  last  aforesaid,  at  the 
port  of  New-York,  in  the  district  of  New-York,  to 
wit,  at  the  city  of  New- York,  in  the  county  of  New- 
York,  and  at  the  first  ward  of  the  said  city,  the  said 
ship  or  vessel,  called  the  American  Eagle,  with  her 
tackle,  apparel,  and  furniture,  was  attempted  to  be 
fitted  out  and  armed,  and  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of  wa- 
ter, one  hundred  and  thirty  barrels  of  salted  provi- 
sions, and  twenty  hogsheads  of  ship-bread,  were 
then  and  there  procured  for  the  equipment  of  the 
said  vessel,  and  were  then  and  there  on  board  of  the 
raid  vessel,  as  a  part  of  her  said  equipment,  with  in- 
tent that  the  said  ship  or  vessel,  called  the  American 
Eagle,  should  be  employed  in  the  service  of  some  for- 
eign stale,  to  commit  hostilities  upon  the  subjects  of 
another  foreign  state,  with  which  the  United  States 
were  then  at  peace,  contrary  to  the  form,  of  the  stat- 
ute in  such  case  made  and  provided.  And  the  pres- 
ident .of  the  said  United  States,  to  wit,  James  Madi- 
son, who  was  then  president  of  the  said  United  States, 
by  virtue  of  the  power  and  authority  vested  in  him 
by  the  constitution  and  laws  of  the  said  United 
States,  did  afterwards,  to  wit,  on  the  sixth  day 
of  July,  in  the  year  last  aforesaid,  at  Washing- 
ton, to  wit,  at  the  city  of  New- York,  in  the  coun- 
ty of  New- York,  and  at  tne  ward  aforesaid,  au- 
thorize, empower,  instruct,  and  direct  the  said  Da- 
vid GeJston  and  Petec  A,  Schenck  to  take  pos- 
session .of,  and  detain  the*  said  ship  or  vessel,  call- 
ed the    American    Eagle,    with    her    tackle,  apparel 
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MM*  tnd  furniture,  and  the  said  five  hundred  tons  of  ston* 
ballast,  one  Hundred  hogsheads  of  water,  one  hun- 
dred and  thirty  barrels  of  salted  provisions,  and  twen- 
ty hogsheads  of  ship-bread,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  the  act  m  such 
case  made  and  provided :  And  the  said  David  Gelston, 
and  Peter  A.  Schenck  further  say,  that  they  did 
afterwards,  to  wit,  on  the  tenth  day  of  July,  in  the 
year  last  aforesaid,  at  the  port  of  New-York,  in  the 
district  of  New- York,  to  wit,  at  the  city  of  New- 
York,  in  the  county  of  New* York,  and  at  the  ward 
aforesaid,  by  virtue  of  the  said  power  and  authority, 
and  in  pursuance  of  the  said  instructions  and  direc- 
tions so  given  as  aforesaid  to  them,  the  said  David 
Gelston  and  Peter  A.  Schenck,  by  the  said  president 
of  the  said  United  States,  and  not  otherwise*,  take 
possession  of,  and  detain  the  said  ship  or  vessel,  call- 
ed the  American  Eagle,  with  her  tackle,  apparel  and 
furniture,  and  the  said  five  hundred  tons  of  stone  bal- 
last, one  hundred  hogsheads  of  water,  one  hundred 
and  thirty  barrels  of  salted  provisions*  and  twenty 
hogsheads  of  ship-bread,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  the  act  in  such 
case  made  and  provided :  And  the  said  David  Gel- 
ston and  Peter  A.  Schenck  further  say,  that  the 
taking  possession  of,  and  delaining  of  the  said  ship 
or  vessel  with  her  tackle,  apparel,  and  furniture,  and 
the  s^id  five  hundred  tons  of  stone  ballast,  on*  hun- 
dred hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
ship-bread,  by  the  said  David  Oelston  and  Peter  A. 
Schenck,  on  the    tenth  day   of   July,    one    thousand 
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eight  hundred  and  ten,  as  aforesaid,  is  the  same  1*1$. 
seizing,  taking,  carrying  away,  and  detaining  of  the 
said  ship  or  vessel,  with  her  tackle  apparel,  and  fur- 
niture, and  the  said  five  hundred  tons  of  stone  bal- 
last, one  hundred  hogsheads  of  water,  one  hundred  and 
thirty  ban  els  of  salted  provisions,  and  twenty  hogsheads 
of  ship-bread  mentioned  in  the  several  cdtints  in  the 
said  declaration  of  the  said  plaintiff,  and  not  other  of 
different:  And  this  they,  the  feaid  David  Gelston  and 
Peter  A.  Schenck,  are  ready  to  verify ;  .wherefore 
they  pray  Judgment  if  the  said  Goold  Hoyt  ought  to 
have  or  maintain  hte  aforesaid  action  thereof  against 
them,  &c. 

And  to  which  the  said  foregoing    pleas,  was   sub- 
joined the  following  notice. 

Sib — Please  to  take  notice  that  the  defendants,  at 
the  trial  of  the  above  cause,  will  insist  upon,  and  give 
in  evidence,  under  the  general  issue  above,  pleaded, 
t  hat  the  ship  or  vessel  called  the  American  Eagle, 
with  her  tackle,  apparel,  and  furniture,  before  -the 
tenth  day  of  July,  in  the  year  of  our  Lord  one  thou* 
sand  eight  hundred  and  ton,  to  wit,  on  the  first  day 
of  July,  in  the  year  last  aforesaid,  at  the  port  of  New- 
York,  in  the  district  of  New-York,  to  wit,  at  the  city 
of  New-York,  in  the  county  of  New- York,  and  at  the 
first  ward  of  the  said  city,  was  attempted  to  be  fitted  out 
and  armed,  and  was  fitted  out  and  armed,  and  that 
the  said  five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels  of 
salted  provisions,  and  twenty  hogsheads  of  ship-bread 
were  procured  for  the  equipment  of  the  said,  vessel  and 
were  then  and  there  on  board  of  the  said  vessel,  a* 
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1811.  a  part  of  her  saitf.  equipment,  with  intent  that  th* 
q^^  &*id  ship  or  vessel,  called  the  American  Eagle,  should 
*.  be  employed  in  the  service  of  a  foreign  prince  or  state, 
H°lt  to  wit,  of  that  part  of  the  island  of  .St.  Domingo 
which  was  then  under  the  government  of  Petion,  to 
cruise  and  commit  hostilities  upon  the  subjects,  citi- 
zens, and  property  of  another  foreign  prince  or  state 
with  which  the  United  States  were  then  at  peace,  to 
wit;  of  that  pait  of  the  island  of  St.  Domingo  which 
was  then  under  the  government  of  Christophe,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided :  And  the  said  defendants  will  ako  imut 
upon,  and  give  in  evidence  under  the  said  plea,  that, 
thfc  said  ship  or  vessel,  with  her  tackle,  apparel,  and 
furniture,  on  the  day  and  year  last  aforesaid,  at  the 
port  of  New-York,  in  the  district  of  New-York,  to 
wit,  at  the  city  of  New  York,  in  the  county  of 
New- York,  and  at  the  ward  aforesaid,  was  at- 
tempted to  be  fitted  out  and  armed,  and  was  fitted 
out  and  armed,  and  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted  pro- 
visions, and  twenty  hogsheads  of  ship-bread,  were 
procured  for  the  equipment  of  the  said  vessel,  and 
were  then  and  there  on  board  of  the  said  vessel,  as  a 
part  of  her  said  equipment,  witteintent  that  the  said 
ship  or  vessel  should  be  employed  in  the  service  of 
some  foreign  prince  or  state,  td  cruise  and  commit 
hostilities  upon  the  subjects,  citizens,  and  property  of 
tome  other  foreign  prince  or  state,  with  which  the 
United  States  were  then  at  peace*  contrary  to  the 
fens  of  the  statute  in  such  cast  made  and  provided. 
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And  (he  said  defendants  will  also  insist  upon,  and  It  18. 
give  in  evidence  under  the  said  plea,  that  he,  the  said 
David  Gelston,  was  collector,,  and  that  he,  the  said 
Peter  A.  Schenck,  was  surveyor  of  the  customs  for 
the  district  of  the  city  of  New-York,  on  the  10th  day 
of  July  one  thousand  eight  hundred  and  ten,  and  be- 
fore that  time,  and  that  they  have  ever  since  con- 
tinued to  he  collector  and  surveyor  as  aforesaid,  and 
that'they,  the  said  David  Gelston  and  Peter  A.  Schenck 
as  collector  and  surveyor  as  aforesaid,  and  ,  not  oth. 
erwise,  did,  on  the  said  tenth  day  of  July,  in  the  year 
last  aforesaid,  at  the  port  of  New-York,  in  the  district 
of  New- York,  to  wit,  at  the  city  of  New-York,  in  the 
county  of  New-York,-and  at  the  first  ward  of  the  said 
city,  seize,  take,  and  detain  the  ship  or  vessel,  with 
her  tackle,- apparel,  and  furniture,  and  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred  hogsheads 
of  water,  one  hnudrcd  and  thirty  barrels  of  salted  pro. 
visions,  and  twenty  hogsheads  of  ship-bread,  according  . 
totheforih  of  the  statulean  such  case  made  and  pro- 
vided, and  by  virtue  of  the  power  and  authoiity  vested 
In  them  by  the  constitution  and  laws  of  the  United 
States.    Dated  this  11th  day  of  March,  1813. 

And  the  said  Goold  Hoyt,  to  the  said  first  plea, 
joined  issue,  and  to  the  second  and  third  pleas  the  said 
Goold  Hoyt  demurred  as  follows: 

And  as  to  the  plea  of  the  said  David  Qelston  and 
Peter  A.  Schenck,*  by  them'  first  above  pleaded,  and 
whereof  they  have  put  themselves  upon  the  country, 
the, said  Goold  Hoyt  doth  the  like,  &c. 

And  as  to  the  pleas  by  the  said  David  Gelston  and  j 
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IS  19.  peter  A.  Schenck,  by  them  secondly  and  thirdly 
above  pleaded  in  oar,  the  said  Goold  Hoyt  saith, 
that  the  second  and  third  pleas  of  the  said  David 
Gelston  and  Peter  A.  Schentk,  or  either  of  them,  and 
the  matters  therein  contained,  in  manner  and  form  as 
the  fame  are  above  pleaded  and  set  forth,  are  not  suf- 
ficient, in  law,  to  bar  and  precipe  him,,  the  said 
GoioM  Hoyt,  from  having  an/1  maintaining  his  juction 
aforesaid,  against  the  said  David  Gelston  and  Peter 
A,  Schenck ;  and  that  he,  the  said  Goqld  Hoyt,  is 
not  bound  by  the  law  of  the  land  to  answer  the  same, 
and  this  he  is  ready  to  verify  ;'  wherefore,  for  want  of 
a  sufficient  plea  in  this  behalf,  the  said  Goold  Boyt 
prays  judgment,  anjd  bis  damages  by  him  sustained, 
On  occasion  of  the  committing  of  the  said  trespasses,  to 
be  adjudged  to  him,  &c. 

And  the  said  David  Gelston,  and  Peter  A.  Schenck 
thereupon  joined  in  demurrer  as  follows : 

And  the  said  David  Gelston  and  Peter  A.  Schenck 
pay,  that  their  said  pleas,  by  them  secondly  and  third 
ly  above  pleaded,  «nd  the  matters  therein  contained, 
an  manner  and  form  as  the  same  are  above  pleaded 
and  set  forth,  are  sufficient,  in  law,  to  .  bar  and  pre* 
elude  the  said  Goold  Hoyt,  from  having  and  maintain- 
ing  bis  aforesaid  action  •  thereof,  against,  them,  the 
said  David  Gelston  and  Peter  A,  Schenck :  and  that  - 
they,  the  said  David  Gelston  and  Peter  A/Schencic, 
are  ready  to  verify  and  prove  the  same,  when,  where, 
and  in  such  manner  as  the  said  cour  tshall  direct ; 
wherefore,  inasmuch  as  the  said  Goold  Hoyt  has  not 
answered  the  saifl  second  and  third  pleas,  nor  hitherto, 
in  any  manner,  denied  the  same,  the  said  David  Gel* 
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4ton  and  Peter  A.  Schenck.  pray  judgment,  and  that      Wie- 
the said  Goold  Hovt  may  be  barred  from  having,  or 
maintaining,    his    aforesaid   .action    thereof   against 
them,  the  said  David  Gelston  and  Peter  A.  Schenck, 
&c. 

And,  afterward?,  the  said  demurrer  was  brought  qji 
to  be   argued  before  the  said  supreme  court,. at  tfee 
city  hall  of  the  city  of  New-York,  and  judgment'  tra*  • 
given  against  the  said  David   Gelston  and  Peter  A. 
Schenck  upon  the  said  demurrer. 

And  afterwards,  to  wit,  at  the  sittings  of  nisi  print.  Bill  cf  Er 
held  at  the  ,city  hall  of  the  city  of  New-York  afor«-c6Piio,l,B 
said,  in  and  for  the   said   city  and  county,  on  the  fif- 
teenth day  of  November,  in  the  year  of  our  Lqrd 
one  thousand  eight  hundred  and  fifteen,  before  the 
honourable   Ambrose  Spencer,  esq.  one  of  the  justice's 
of  the  supreme  court  of  judicature  of  the  people  of 
the  state''  of  New- York,  assigned   to  hold  pleas  in  the 
mid  sittings,  according  to  the  forqi  of  the  statute  in 
such  case  made  and  provided,  the  aforesaid  issue,  ep 
joined   between   me  said 'parties  as  aforesaid,  came  on 
to' be  tried  by  a  jury  of  the   city  and  county  of  NlWJV  ' 
York  aforesaid,  for  that  purpose  empanneled,  that  yt 
to  say,  Walter  Sawyer,  Edward  Wade.  William  Prjup, 
James    M'Cready,     Richard   Loines,  John  Rodders, 
Asiier  Marx,    Benjamin    Gomez,  Samuel  Milbanks, 
James  E.  Jennings,  George   Riker,  and  Jacob  JLat- 
iing,  good  and  lawful  men  of  the  city  and  county  of 
New- York,  aforesaid,  at  which   day  camp  ther,e  as 
well  the  said  Goold  Hoyt  as  the  said  David  Gelston 
and  Peter  A.   Schenck,  by  their  respective  ^ttprnies 
♦foresaid,  and  the  jurors  of  the  jury,  *m paneled  ty 


970  CASES  IN  THE  SUPREME  COURT. 

1818.  try  the  said  issue,  being  called,  also  came,  and  were 
then  and  there,  in  due  manner,  chosen  and  sworn  to 
try  the  same  issue  ;  anji  upon  the  trial  of  that  issue 
the  counsel  learned  in  the  law  for  the  said  Goold 
Hoyt,  to  maintain  and  prove  the  said  issue  on  their 
part,  gave  in  evidence,  that  at  the  time  of  the  seizure 
of  the  said  ship  American  Eagle,  by  the  said  David 
Oelston  and  Peter  A.  Schenck,  she  Was  in  the  actual, 
full,  and  peaceable  possession  of  the  said  Goold 
Hoyt,  and  that,  on  the  acquittal  of  the  said  vetsd  in 
the  district  court  of  the  United  States,  for  the  district 
of  New-York,  it  was  decreed  that  the  said  vessel  should 
be  restored  to  the  said  Goold  Hoyt,  the  claimant  of 
the  said  vessel,  in  the  said  district  court :  and  for 
that  purpose  the  counsel  of  the  said  Goold  Hoyt 
gave  in  evidence  the  proceedings  in  the  sakl  district 
court  of  the  United  States,  by  which  it  appeared  that 
a  libel  had  been  filed  in  the  name  of  the  United 
States  against  the  said  ship  American  Eagle,  in 
wtfick  it  was,  amonv  other  things,  alleged,  tfyat  the 
said  ship  had  been  fitted  out  and  armed,  and  at-, 
tempted  to  be  fifted  out  and  armed,  and  equipped 
and  furnished,  with  intent  to  be  employed  in  the  ser- 
vice of  Petion  against  Christophe,  and  in  the  service 
of  that  part  of  the  island  of  St.  Domingo  which  was 
then  under  the- government  of  Petion,  against  that 
part  of  the  said  island  of  St;  Domingo  which  was 
then  under  the  government  of  Christophe,  contrary 
to  the  statute  in  such  case  made  arid  provided ;  and 
that  the  said  Goold  Hoyt  had  filed  an  answer  to  the 
•aid  libel,  and  a  claim  to  the  said  vessel,  in  which  the 
Goold  Hoyt  had  expressly  denied  the  truth  of 
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the  allegations  in  the  said  libel;  and  it  alto  appeared  lift* 
by  the  said  proceedings,  that  in  the  month  of  April, 
one  thousand  eight  hundred  and  eleve?,  an  application  ~~ 
had  been  made  to  the  said  district  court,  by  tM  Heft* 
•aid  Goold  Hoyt,  to  hate  the  said  ship  appraised*  and  to 
have  hec  delivered  up  to  him.  on  giving  security  for 
her  appraised  value;  and  it  also  appeared,  by  the 
said  proceedings,  that  appraisers  had  been  appointed 
by  the  said  court;  and  that  they  had  appraised  the 'mid 
ship,  her  tackle,  &c;  at  thirty-five  thousand  dollars,  and 
that  the  said  appraisement  had  been  filed,  and  had  not 
been  excepted  to;  and  that  the  sureties  offered  by  the ' 
said  Goold  Hoyt,  for  the  appraised  value  of  the  said 
ship,  had  been  accepted  by  the  said  court;  and  it  also 
appeared,  by  the  said  proceedings,  that  the  said  cause 
had  been  tried  before  the  said  district  court*  and  that  the 
said  libel  had  been  dismissed,  and  that  the  said  ship  had 
been  decreed  to  be  restored  to  the  said  claimant,  and 
that  a  certificate  of  reasonable  cause  for  the  seizure  of 
the  said  vessel  had  been  denied.  And  the  counsel  of 
the  said  Goold  Hoyt,  to  maintain  and  prove  the  said 
iisue,  did  give  in  evidence  that  the  value  of  the  said 
ship,  her  tackle,  apparel,  apd  furniture,  at  the  time  of 
her  seizure  as  aforesaid,  was  one  hundred  thousand 
dollars,  and  did  also  give  in  evidence,  that  the  said 
Peter  A.  Schenck  seized  and  took  possession  of  the 
rfaid  ship  by  the  written  directions  of  the  said  Davkl 
Gelston;  but  no  other  proof  was  offered  by  the  said 
plaintiff,  at  that  time,  of  any  right  or  title  in  the  slid 
plaintiff  to  the  said  vessel;  and  here  the  said  plaintiff 
rested  his  cause. 
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f*r*r  Whereupon  the  counsel  for  the  defendants  did,  thetf 

Gtibfem  an<*  ^ere,  insist,  before  the  said  justice,  on  the  behalf 
v.  of  the  said  defendants,  that  the  said  several  matters  so 
Hdjt,  produced  and  given  in  evidence  on  the  part  of  the 
plaintiff  as  aforesaid,  were  insufficient,  and  ought  net 
to  be  admitted  or  allowed  as  sufficient  evidence  to  enti- 
tle the  said  plaintiff  to  a  verdict;  and  the  said  counsel 
for  the  defendants  did,  then  and  there,  pray  the  said 
justice  10  pronounce  the  said  matters,  so  produced  and 
given  in  evidence  for  the  said  plaintiff,  to  be  insufficient 
to  entitle  the  said  plaintiff  to  a  verdict  in  the  Said  cause, 
and  tor  nonsuit  the  said  plaintiff;  but  to  this  the  counsel 
learned  in  the  law,  of  the  said  plaintiff,  objected,  and 
did  then  and  there  insist  before  the  said  justice,  that 
the  same  were  sufficient,  and  ought  to  be  admitted  and  ai~ 
kntedto  be  sufficient  to  entitle  the  said  plaintiff  to  a 
verdict;  a*nd  the  said  justice  did  then  and  there  declare 
rtfld  deliver  his  opinion  to  the  jury  aforesaid,  that  the 
said  several  matters  so  produced,  and  given  in  evi- 
dence on  the  part  of  the  said  plaintiff,  we're  sufficient  to 
entitle  the  said  plaintiff  to  a  verdict,  and  that  he  ought 
hot  to  be  nonsuited:  whereupon  the  said  counsel  for  tb* 
defendants  did,  then  and  there,  on  the  behalf  of  the 
gttid  defendants,  except  to  the  aforesaid  opinion  of  the 
iSaid  justice,  and  insisted  that  the  said  several  matters, 
so  produced  and  given  in  evidence,  were  not  sufficient 
to  entitle  the  said  plaintiff  to  a  verdict,  and  that  he 
ought  to  be  nonsuited. 

After  the  said  motion  for  a  nonsuit  had  been  re- 
fused, and  the  opinion  of   the  said  justice1  had  been  .. 
excepted    to  as    aforesaid,    the   counsel   of  the    said 
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Ooold  Hoyt,  did,  in  the  progress  of  the'  trial,  give  in  1*1* 
evidence,  on  the  part  of  the  said  Goold  Hoyt,  that  he 
purchased  the  said  ship  of  James  Gillespie,  who  had 
purchased  her  of  John  R.  Livingston  and  Isaac  Cla- 
son,  the  owners  thereof;  and  that  in  pursuance  of 
such  purchase,  by  the  plaintiff,  the  said  James  Gil- 
lespie had  delivered  full  and  complete  possession  of 
the  said  ship,  her  tackle,  &c.  to  the  said  plaintiff,  before 
the  taking  thereof  by  the  defendants. 

And  the  said  motion  for  a  nonsuit  having  been  re- 
fused, and  the  opinion  of  the  said  justice  accepted  to 
as  aforesaid,  the  said  counsel  for  the  said  defendants 
did,  thereupon,,  state  to  the  said  jury,  the  nature  and 
circumstances  of  the  defendant's  defence,  and  did 
then  and  there  offer  to  prove  and  give  in  evidence, 
by  way  of  defence,  or  in  mitigation  or  diminution  of 
damages,  that  the  said  ship  or  vessel,  called  the  Ame- 
rican Eagle,  with  her  tackle,  apparel,  and  furniture, 
before  the  tenth  day  of  July,  in  the  yqar  of  our  Lord 
one  thousand  eight  hundred  an!  tdn,  to  wit,  on  the 
first  day  of  July,  in  the  year  last  aforesaid,  at  the 
port  of  New-York,  in  the  southern  district  of  New- 
York,  to  wit,  at  the  city,  of  New- York,  in  the  county 
of  New-York,  and  at  the  first  ward  of  the  said  cityf 
was  attempted  to  be  fitted  out  and  armed,  and  t^» 
fitted  out  and  armed,  aqd  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogshead  of  wa- 
ter, one  hundred  and  thirty  barrels  of  salted  provi* 
sipns,  and  twenty,  hogsheads  of  ship-bread,  were 
procured  for  the  equipment  of  the  said  vessel,  and 
were  then  and  there  on  board  of  the  said  vessel,  as 
a  part  of  her  said  equipment,    with  intent  that  the 
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1818.      gaid  ship  or  vessel,  called  the  American  Eagle,   should? 
be  employed  in  the  service  of  that  part  of  the  island  o£ 
St.  Domingo  which  was  then  under  the  government  of 
Petion,  to  cruise  and  commit  hostilities  upon  the  sub- 
jects, citizens,  and  property  of  that  part  of  the  island  of 
St.  Domingo  #hich  was  men  under  the  government  or 
Chrjstophe,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

And  the  said  counsel  of  the  said  defendants  didr 
then  and  there,   offer  to  prove,  and  give  in  evidence,, 
byway  of  defence,   or  in  mitigation  or,  diminution  of 
damages,  that  he,  the  said   David   Gelstori  was  col* 
lector,  and  that  he,  the  said  Peter    A.  Schenck,  was 
surveyor  of  the  customs,   for  the  district   of  the   city 
of  New- York,   on  the   tenth  day   of  Julyy  one   thou- 
sand eight  hundred   and   ten,   and  before   that   time, 
and  afterwards,  continued  to  be   collector   and   sur- 
veyor as  aforesaid  ;    and   that   they,   the  said  David 
Oelston  and  Peter  A.  Schenck,  as  collector  and  sur- 
veyor as  aforesaid,   and  not   otherwise,   did,-  on  Ihe 
said  tenth  day  of  July,  in  the  year  last  aforesaid,' at 
the  port  of  New'- York,  in   the   southern  district  of 
New-York,  to  wit,   at  the   city  of  New- York, '  in  the 
county  of  New- York,  "and  at  the  first  ward  of  the 
mid  city,  seize,  take,  and  detain  the  said  ship  or  ves- 
sel witlj  her  tackle,  apparel,  and  furniture,  and  the 
said  fife  hundred  tons  of  stone  ballast,   dne  hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrel* 
of  *al(ed  provisions,  and  twenty  hogsheads  of  ship- 
bread,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  by  virtue  of  the  power, 
a*d  authority  vested  in  thtna  by  th,e  constitution  and 
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lam   of  the  United   States,  and   for  such  cause  as  is      1813. 
herein  before  stated. 

And  the  naid  counse}  of  the  said  defendants,  did, 
then  and  there,  insist,  before  the  said  justice,  on  the 
behalf  of  the  said  defendants,  that  the .  said  several 
matters*  so  offered  to  be  proved  snd  given  in  evidence 
on  the  part  of  the  said  defendants  as  aforesaid,  ought 
to  be  admitted  and  allowed  to  be  proved  and  given  in 
evidence,  in  justification  of  the  trespass  charged 
against  the  said  defendants,  or  in  mitigation  or  diminu- 
tion of  the  damages  claimed  by  the  plaintiff  as  afore- 
said. 

And  the  said  counsel  for  the  said  defendants,  did, 
then  and  there,  pray  the  said  justice  to  admit  anil 
allow  the  saicl  matters  so  offered  to  be  proved  and 
given  in  evidence,  to  be  proved  and  given  in  evi* 
dence  in  justification  of  the  trespass  charged 
against  the  said  defendants,  or  in  mitigation  or 
diminution  of  the  damages  claimed,  by  the  plain* 
tiff  as  aforesaid ;  but  to  this  the  counsel  learned  ia 
the  law,  of  the  said  plaintiff,  objected,  and  did,  then 
and  there,  insist,  before  the  said  justice,  that  the 
same  ought  not  to  be  admitted,  or  allowed  to  be 
proved  or  given  in  evidence,  in  justification  of  Ifae 
trespass  charged  against  the  said  defendants,'  and 
that  the  same  ought  not  to  be  admitted,  or  allowed 
to  be  proved  or  given  in  evidence,  in  mitigation  or 
diminution  of  the  damages  claimed  by  the  plaifttii 
as  aforesaid,  inasmuch  as  the  counsel  of  the  said 
Goold  Hoyt  admitted,  that  the  defendant*  had  not 
been  influenced  by  any  malicious  motives  in  making 
the  said  seizure,  and  that  they  had  not  acted  with 
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IBIS,     any   view  or    design  of  oppressing  or  injuring  %h$ 
plaintiff.    And  the  said  justice  did,  then  and  there,  de- 
clare and  deliver  his  opinion,  and  did  then  and  there 
overrule  the  whole  of  the  so  id  evidence,  so  offered  to 
be  proved  by  the  said  defendants,  and  did  declare  it  to 
be  inadmissible  in  justification  of  the  trespass  charged 
against  the  said  defendants ;  and  after  the  admission  so 
made  by  the  counsel  of  the  said  Goold  Hovt,  as  afore- 
said, did  declare  and  deliver  his  opinion,  that  the  said 
evidence  ought  not  to  be  received  in  mitigation  or  dim* 
inution  of  the  said  damages,  as  the  said  admission  pre* 
eluded  the  said  plaintiff  from  claiming  any  damages 
against  the  defendants  by  way  of  punishment  or  smart 
money,  and  that  after  such  admission    the   plaintiff 
could  recover  oply  the  actual  damages  sustained,  and 
with  that  direction  left  the  same  to  the  said  jury  i 
and  the  jury  aforesaid,  then  and  there  gave  their  ver* 
diet  for   the  said  plaintiff  for  one  hundred  apd  seven 
thousand  three  hundred  and  sixty-nine   dollars   and  . 
forty-three  cents  damages  :  whereupon  the  said  conn* 
gel  for  the  said  defendants,  did,  then  and  there,  oil 
the  behalf  of  the  said  defendants,  except  to  the  afore- 
said opinion  of  the  said  justice,  and  insisted  that  the 
said  several  matters,  so  offered  to  be  proved  and  given 
iri^evidence,  ought  to  have  been  admitted  and  given 
evidence  in  justification  of  the  trespass  charged  against 
the  .said  defendants,  or  in   mitigation  or  diminution" 
of  the  damages  claimed   by    the    plaintiff  as    afore* 
said. 

And  inasmuch  as  neither  the  said  several  matters 
no  produced  and  given  in  evidence  on  the  part  of  the 
laid  plaintiff,  and  by  the  eoonsel  of  the  said  defea- 
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dants  objected  to,  as  insufficient  evidence  to  entitle  lilt, 
the  said  plaintiff  to  a  verdict  as  aforesaid,  nor  the 
said  several  matters  so  offered  to  be  proved  and  given 
in  evidence,  on  the  part  of  the  said  defendants,  in 
justification  of  the  trespass  charged  against  the  said 
defendants,  or  in  mitigation  or  diminution  of  the  da- 
mages claimed  by  the  plaintiff  as  aforesaid,  appear 
by  the  record  of  the  verdict  aforesaid,  roe  said  coun- 
sel for  the  said  defendants  did,  then  and  there,  pro* 
pose  their  exceptions  to  the  opinions  an<^  decisions 
of  the  said  justice,  and  requested  him  to  put  his  seal 
to  this  bill  of  exceptions,  containing  the  said  Several 
matters  so  produced  and  given  in  evidence  on  the 
part  of  the  said  plaintiff  as  aforesaid,  and  the  said  se- 
veral matters  so  offered  to  be  proved  and  given  in 
evidence,  on  the  part  of  the  said  defendants  as  afore- 
said, according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  thereupon  the  said 
justice,  at  the  request  of  the  said .  counsel  for  the  said 
defendants,  did  put  his  seal  to  this  bill  of  exceptions, 
on  the  said  fifteenth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifteen, 
pursuant  to  the.  statute  in  such  case  made  and  provi* 
ded. 

If  either  party  shall  require  the  proceedings  in  Be 
district  court  to  be  set  out  more  at  length,  then  it  is 
understobdjihatsuch  proceedings  shall  be  engrafted  in* 
Jo  the  bill  of  exceptions,  and  form  part,  thereof. 

(Signed)  AMBROSE    SPENCER, 

(L.S.] 
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1818*  The  bill  of  exceptions  being  carried  before   the   so-* 

£2^     preme  court  of  the  state  of  New-York,  the  exception 
v.         were  disallowed  by  the.  court.     The ,  cause   was    then 
Hoy*      carried  to  the  court  of  errors  of  the  state, 'where  the 
judgment  of  the  supreme  court  of  the  state  was  affirmed 
and  the  cause  Was  brought  to  this  court  in  the  manner  . 
before  stated. 

March  Utk,  The  Attorney  General,  (Mr.  Rush,)  for  the  plain- 
18,,Jf'  tiffs  in  error,  argued,  1.  Thatths  special  matter  offer- 
ed in  evidence  by-  the  plaintiffs  in  error  ought  to 
have  been  admitted  as  a  defence  to  the  action,  or  at 
any  rate,  that  it  ought  to  have  b*en  admitted.  The 
27th  section  of  the  act  of  1793,  contains,  jn  general 
terms,  a. provision  that  it  shall  be  lawful  for  any  reve- 
nue officer  to  go  on  board  of  any  vessel  for  purposes  of 
search  ahc.  examination  ;  and  if  it  appear  that  a  breach 
of  any  law  has  been  Committed,  whereby  a  forfeiture 
has  been  incurred,  to  make' a  seizure.  It  has  been  the 
wise  policy  of  the  law,  by  enactments  and  decisions 
co-extensive  with  the  range  of  publrc  office,  to  throw 
its  shield  over  officers-  while  acting-  under  fair  and 
tonest  convictions.  Thus,  under  the  English  statutes, 
no  justice  of  the  peace,  or  even  constable,  can  be 
sued  for  any  thing  done  officially  who  is  not  clothed 
with  some  protection  more  than  is  allowed  to  ordina- 
ry defendants ;  some  relaxation  of  the  rules  of  plead- 
ing, or  other  immunities  are  extended  to  him.  It  is 
the  same  With  mayors,  bailiffs,  churchwardens,  over- 
seers, and  a  variety  of  other  officers.  So,  also,  excise 
officers  may  always  plead  the  general  issue,  and  give 
the  special  matter  in  evidence     By  stat.   24  Geo.   H. 
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too  justice*  shall  be  sued  for  what  he  has  done  official-  14  ft. 
ly  until  notice  in  writing  served  upon  him  a  month 
beforehand ;  nor  then,  if  he  tender  amends, '  It 
would  be  easy  to  multiply  analogous  examples. 
Several  acts  of  congress,  passed  since  that  of  June, 
1794,  illustrate  the  b? me  legal  principle.  By  the 
11th  section  of  the  embargo  act  of  the  35th  April, 
1808,  ch.  170.  the  collectors  of  the  customs  were  au- 
thorised to  detain  any*  vessel  ostensibly  bound  with  A 
cargo  to  some  other  port  of  the  United  States,  when- 
ever, in  their  opinions,  there  existed  any  intention  to* 
violate  or  evade  any  of  the  provisions  of  the  acts  lay- 
ing an  embargo,  until  the  decision  of  the  president 
could  be  had  upon  the  seizure.  It  has  been  repeat- 
edly determined,  that  it  was  sufficient,  under  this  act, 
for  the  collectors  to  have  acted  with  hone$t  convic- 
tions ;  and  that  the  absence  of  probable*  cause  afford- 
ed, in  itself,  no  ground  to  a  claim  for  damages.0  So, 
also,  in  fhe  law  just  passed,  to  preserve  more  effectu- 
ally our  neutral  relations,  a  principle  closely  analogous 
has  been  introduced^  It  is  provided  by  the  act  of  the 
24th  February,  1807,  ch.  .74.  "That  when  any  pro*, 
edition  shall  be  commenced  on  account  of  the  sei- 
zure of  any  ship  or  vessel,  goods,  wares,  or  merchan-. 
di*e,  made  by  any  r,oHector  or  other  officer  underlay 
act  of  congress  authorizing  such  Seizure,  and  judg- 
ment shall  he  given  for  the  claimant  or  claimants,  if 
it  shall  appear  to  the  court  before  whom  suoh  prose- 

aCroneile/ai.  .?.    M'Fadon,  8   Cranch,   94;     Otis   v.  Wfttfeiift,   9 
Crunch,  337,    Olis  v.  Walter.  2  Whtul.  18. 
>  Act  of  March,  3d.  1817.  ch.  6tf. 
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111*,      cation  shall  be   tried,    that   there  was   a  reasonable 

caoae  of  seizure,  the  said  court  shall  cause  a  proper 
certificate  or  entry  to  be  made  thereof ;  and  in  each 
case  the  claimant  or .  claimants  shall   not  be  entitled 
to  costs,  nor  shall  the  person  who  made  the  seizure  j 
or  the  prosecutor,  be  liable  to  action,  suit,   or  judg- 
ment, on  account  of  such  seizure    or  prosecution: 
provided'  that  the  ship  or  vessel,  goods,  wares,  or 
merchandise,  be,  after  the  judgment,  forthwith  return- 
ed to  the  claimant  or  claimants."    Here  it  appears, 
indeed,   that    if  a     certificate    be    granted,   it  ope- 
rates as  an  absolute  bar  to  an  action.     But  it    does 
not  follow,  that  the  refusal  of  a  certificate  is  to  close" 
the  ear  of  a  court  and  jury  to  all  the  real  merits.    It 
will,  perhaps,  be  said,  that  the  judgment  of  the  dis- 
trict court  restoring  the  vessel,  and   refusing  the  cer- 
tificate,^ conclusive  ;  that  it  was  a  court    of  compe- 
tent jurisdiction,  and  that,  therefore,  the  matter  which, 
it  adjudicated  could  not  be  reheard,  or  its  propriety 
examined  into  collaterally,  in  any  other  court.    We 
are  aware  of  the  decisions  of  this    court    upon    this 
point,  and  of  the  English  decisions  upon  the  conclu- 
siveness of  judgments,  from  that  in  Fernandez  v.  De 
Acosta,"  in  the  time  of  Lord  Mansfield,  to  the  more 
Tetjeat  cases.    Those,  however,  who  have  scrutinised 
this  doctrine  see    plainly  that,  in  latter  times  at  least, 
though  it  be  the  law,  its  inconveniences  appear  to  be 
sometimes   felt,  and  its    wisdom  perhaps    sometimes 
doubted.    It  is  an  intrinsic  objection  to  the  doctrine, 
that  while  it  professes  to  look  with  a  single  eye  to 
the  binding  nature  of  the  judgment,  turning  away 
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from  tho  merits,  yet,  in  point  of  feet,  the  merits  do,  in  !•!•• 
most  of  the  eases,  get  into  view;  so  difficult  it  is  to  thrust 
them  beck  in  discussions  where  justice  only  is  sought 
Already  has  the  doctrine  disappeared  from  the  codes 
of  some  of  the  leading  states  in  the  union;  from  that 
of  Pennsylvania  by  a  positive  statute,  from  that  of 
New-York  by  a  judicial  decision."  In  bow  many 
more  of  the  states  it  has  been  broken  down  is  not 
known,  but  it  is  not  supposed  to  be  a  doctrine  enti- 
tled to  any  peculiar  favour  in  this  court,  But  the 
difference  between  a  sentence  of  condemnation  and 
of  acquittal  is  material.  An  acquittal  does  not  ascer- 
tain fhctfc,  A  conviction  does.  Its  character  is  posi- 
tive. The  former  may  hare  arisen  from  want  of 
evidence,  the  latter  must  always  rest  upon  some 
foundation  of  proof.  A  conviction,  says  Buller,  is 
evidence  of  the  fact;  but  tie  reverse  of  it  is  not 
fthown  by  an  acquittal.*  Even  in  a  common  action  for 
assault  and  battery,  the  plaintiff  cannot  rely  upon 
#  conviction  upon  an  indictment  for  the  same  assault* 
The  consequence  is,  that  the  defendant  may  defend 
himself  against  the  suit  by  going  into  the  original 
facts.  The  plaintiffs  in  error  asked  no  more  below. 
So  also,  to  .support  an  action  for  malicious  pro  sec  u-' 
tion,  malace  in  the  defendant,  and  want  of  probable 
cause,  must  both  concur,*  If,  in  this  action,  an  ac- 
qtitttal  ha?  bae  ]  had  upon  the  indictment,  the  plaintiff 
may  still  lay  before  the  jury  the  evidence  which  wa* 

a  Vanderheuvel  ?.  The  United  Ins.  Com.  3  Johns.  Com.  461  • 

b  N.  P.  345  e  Jones  v.  White,  1  Strang*  68. 

dBtdl.N.P.14 
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18 IS.      heard  on   the   indictment,  viz.  all   the  facts  and  ci*- 


nmimtrtm     ^um8*ances  to  show  that  the  prosecution  was  mali- 
tt        cious.'    This  surely  opens  to  the  defendant  the  cor- 

Jfojrt,  responding  right  of  going  into  the  original  facts  on 
his  side.  Every  principle  of  just  reasoning  would 
seem,  then,  to  lead  to  the  conclusion,  that  the  special 
matter  ought  to  have  gone  before  the  jury.  If  it  did 
n6t  justify  the  seizure  and  detention,  it  migfet  have 
served  to  mitigate  the  damage?.  The  admission  of 
the  plaintiff's  counsel,  that  the  defendants  below  were 
not  actuated  by  any  malicious  or  vindictive  motive, 
was  not  tantamount  to  hearing  all  the  special  mat- 
ter, since  it  might,  and  no  doubt  would,  have  estab- 
lished in  the  minds  of  the  jury  a  far  stronger  claim  to 
mitigation  than  1  he  mere  absence  of  malice.  The 
great  end,  therefore,  of  every  law-suit  has  been  aver, 
looked.  Justice  has  not  been  done.  Unless  the 
judgments  below  be  abrogated,  the  defendants  below* 
acting  as  innocent  men,  and  as  vigilant  and  meritorU 
ous  public  officers,  are  in  danger  of  being  crushed  un- 
der a  load  of  damages  which  could  scarcely  have  been 
made  more  heavy  it  levelled  at  conduct  marked  by 
the  most  undisputed  and  malignant  guilts — 2.  The 
plaintiff  below,  by  demurring  to  the  second  plea,  was 
precluded  from  all  right  of  recovery;  and  that  pie* 
contains  matter,  which  the  demurrer  itself  admits^ 
and  which  entitled  the  defendants  below  to  judg- 
ment. A  demurrer  admits  all  facts  that  are  suffi 
ciently  pleaded.  What,  then,  are  the  facts  set  forth 
in  this  plea?  Plainly  these:  that  the  American 
Eagle  was  fitted  or  t  and  equipped  with  intent  that. 
a  BuU,  N.  P.  14. 
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the  should  be   employed  in  the    service    of  a   foreigft      1118. 
prince  or  state,  to  wit,   of   that  part  of   St.  Domingo 
governed  by  Petion,  to  cruise  against  another  foreign 
prince  or  state,    viz.  agfeinst  that  part  of  St.  Domin- 
go governed  by   Christophe;  that  this  was  contrary  to 
the  act  of  the  5th  June,    1794,    and    that  the    set 
«ure   thereupon    took  place    under  orders  from  the 
president.    Is  not  the  case  of  the  defendants  below, 
after  these    admissions,  completely    made  out?    Does 
it  lie  with  the  plaintiff  to  say  that  St.,Donyngo  was 
not  a  state,  or   Christophe  a  prince?    Does  not  the 
plea  affirm  both?    Does  not.  the  demurrer  admit  both? 
What  besides  was  it  the  object  of  the  plea  to  affirm? 
What  else    did  the  'demurrer    intend  to  admit?    The 
former  sets  them    forth  as  fundamental    &cts»    The 
latter  does  not  deny,  but  admits  them.— ^3.  In  con- 
tending that,  -within  the  true,    scope  and  intention  of 
the  act   of  the    5th  of  June,    1794,  both  Petion  and 
Christophe    were  to  be   considered   foreign  princes* 
we  do  not  mean  to  depart  from  the  reverence  due  to 
the  former  decisions  of  this  court  in  Rose  v.  Himely>« 
but  think    that  there  are    solid   grounds  for   distin- 
guishing   the  present    case    from   that    decision*    ft 
is  important  that  the  different  branches  of  the  gov- 
ernment should  look    upon    foreign   nations  with  the 
same  eyes,    and  subject,  them  to    the  same   rides  of 
treatment-    The  decision    in    Rose  v.  Himely,    took 
place  in  February,  1808.    At  that  epoch,  the  act  of 
congress  specifically  cutting  off  intercourse  with  St. 
Domingo,  and  treating  it  as  a  dependency  of  France, 
was  in  full  force.      For  the  judiciary  to  have  pro* 

a4CY*«a,241.tn. 
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Mft*      flounced  tiiii  island  an  independent  itatfe,  whilst  the 
legislature  considered   it  as  a  colony,   would  hat* 
?.        disturbed  the  harmony'  of  the    different  parts  ofth* 

B<gt.     gpvelrning  power.    14  would  not  be  e%*y  tW  foresee 
the  mischiefs  of  such  a  conflict  of  authority  andopi* 
niOn.    Look  fo  the  South  American  provinces  at  this 
moment.    Spain  claims  them  as  her.  lawful  dominion': 
no  power  Id   Europe    has   acknowledged   their  inde- 
pendence:   yetk  in  some  of   them,  this  authority  of 
the  once  mother  country  is  wholly  at  an  end.    Now* 
what  embarrassments  might  not  result?  if,  alter  the 
letter  of  the  secretary    of  state  of  the  19th  of  Janu* 
ury,  1816,  to  *he  Spanish  minister,  our  courts  should 
pronounce  Buenofr  Ayres,  for  example,  to  be  rightfully 
tn  its  full  colonial  dependence  upon  Spain.    VattePt 
•"♦hortty  upon  this  subject-  is  decisive*    According  to 
him,  we  are  to  Idok  to  the  state  of  things    de  facto 
(airing  each  party  to  be  in  the  right.*    The  rule  W«* 
down  in  Rose  v,  Himely,  that  such  language  was  to 
be  addressed  to,  sovereigns,  not  courts,  may  have  been 
applicable  to  the    condition    in  which    St.  Domingo 
then  was.     It  cannot,  however,  be  conceded,  that  it 
is  of  constant  and  universal  application.    The  pro* 
gtess  of  events  may  create  a  state  of  things,  Of  which, 
its  they  impress  their  convictions  upon  mankind,  courts 
too  will  fftke  notice.    The  Netherlands  waged  a  waf 
of  more  than  half  a  century  with  Spain.    Spain  never 
ceased  to    call  it  a  rebellion,    fiat    what   were    the 
sympathies,  what  the  conduct  of  protestant  Europe, 
towards  them  during  the   principal  part  of  the  time? 
What  that   of  Jtagianu,    in  particular,    *ao  aid  not 

a  Valid,  L.  3  eh.  9s.  18. 
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scrapie  to  form  treaties  with  them,  while  Spain  wee     l**fc» 
•till    debouncing  them    as  heretics  and   insurgents?    qIjuZq 
The. (act  being  now  palpable  to  the  world,    that  St.         * 
Domingo  is  independent  of  all  conneiion  with  Franc*,     HofU 
repudiating  her  authority,  and  spdrning  her  power, 
this  positive  state  of  independence  die  focfr  may  at 
length  well  be  taken  to  stand  in  the  place  of  a  foimtl 
acknowledgment  of  it  by  governments  j  and  if  eourtl 
Of  justice  are  to  wait  until  France  relinquishes  her 
claim,  that  day  may.  be  indefinite  indeed.    The  not, 
of  congress,  "Which,  specifically  interdicted  intercourse 
with  St.  •  Domingo,  considered  as  a  colony  of  France^ 
expired  in  April,  1808;    It  was  -  in  full  force  at  the 
time  of  the  .decision  in  Rose  v.  Himely,  which  Con- 
stitutes another  marked  distinction  between  that  cast 
and  the  present.    As  to  the  condemnations  which  it 
may  he  alleged  took  place  under  the  general  non-in* 
tercourse  laws  passed  afterwards,  of  Vessels  coming, 
from  St.  Domingo,  upon  the  footing  of  its  belonging 
to  France,  no  inference  against  the  argument  can  be 
hence  deduced.    In  the  first  place,  these  ltfws  left  it 
wholly  indefinite  as  to  what '  colonies  dfy  or  did  not 
belong  to  Frances    They  were  couched  iti  general 
terms  only.     .They   prohibited  all  intercourse  with 
threat  Qrifein  and  France,   and  their  dependencies^ 
without  undertaking  to  designate  in  any  case  what 
the  dependencies  of  either  were.    In  the  next,  plat*, 
as  far  as  is  known,  it  .appears  that  the  government 
remitted  the  forfeitures  in  all  such  eases  of  condemn 
nation,  thereby  manifesting  its  opinion,  if  0fty  info 
fence  is  to  be  drawn,  that  time,  and  the  pr  ogres*  of 
had  at  length  taken  t&is  isknd  oet  of  the  M* 
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Itff .  spirit  and  meaning  of  these  general  laws ;  and  that, 
as  the  nations  of  Europe  were  trading  with  it  as  an 
independent  island^  the  citizens  of  Ihe  United  States 
might  fairly  be  permitted  to  do  the  same.— 4.  A  lead- 
ing object  of  the  act  of  1794,  was,  to  preserve  the 
peace  as  well  as  neutrality  of  the  United  States,  Thus, 
then,  although  St.  Domingo  might  not  be  a  sovereign 
state  to  all  intents  and  purposes,  (which  it  is  not  ne- 
cessary to  contend,)  it  was  sufficiently  independent, 
whether  as  to  commerce  or  power,  to  fall  within  the 
mischiefs,  and  be  embraced  by  the  penalties,  of  the  law 
in  question*. 

Mr.  Hoffman,  and  Mr.  D.  B.  Ogden,  for  the  de- 
fendant in  error.  1.  This  court  is  not  competent  to 
take  cognizance  of  this  cause,  under  the  25th  section 
of  the  judiciary  act  of  1789,  ch.  20.  The  court  has 
appellate  jurisdiction^  only  from  the  final  judgment  or 
decree  of  the  highest  court  of  law  or  equity  of  the 
state  in  certain  specified  cases.  Put  this  jurisdiction 
cannot  he  here  exercised,  because  the  highest  court  of 
law  and  equity  of  the  state  of  New- York,  to  whom 
the  writ  of  error  is  directed,  is  no  longer  in  possession 
of  the  cause,  hut  has  remitted  the  record  and  judg- 
ment to  the  supreme  court  of  the  state,  to  whom  the 
writ  of  error  is  not,  and  cannot  be  directed.  The 
agreement  of  the  parties  under  which  the  record  is 
now  before  this  court,  reserves  this  question  to  be 
argued.  It  does  not  determine  the  'return  to  be  re- 
gular and  vilid,  but  only  that  the  transcript  shall  have 
the  same  effect  as  if  annexed  to  the  writ  of  error. 
But  even  supposing  the  cause  could  be  re-examined 
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upon  a  return  to  the  writ  of  error  by   the  supremo      IStfw 
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court  of  the  state,  the  main  foundation  of  appellate 
jurisdiction  in  this  court  is  wanting.  The  judgment  ~  T. 
of  the  state  court  does  not  decide  against  the  title,  Hqjft 
right,  privilege,  or  exemption  set  -up  }tf  the  defend- 
ants below,  under,  the  act  of  congress  of  1794,  ch.  5<h 
On  the  contrary  the  state  court  has  refused  to  give 
any  construction  whatever  (o  the  act  of  1794,  and  to 
decide  whether,  under  the  facts  of  the  case,  it  did 
or  did  not  afford  the  defendants  below,  a  legal  defence, 
to  the  action ;  because,  the  parties  defendant,  Laving 
declined  to  argue  the  demurrer  in  the  supreme  court* 
the  court  of  Errors  refused,  upon  grounds  of  state  law 
and  state  practice,  to  hear  them  in  that  couit.*  Par* 
ties  litigant  are  bound  to  exercise  their  rights,  ac- 
cording to  the  law  and  practice  of  the  forum  where 
they  attempt  to  assert  them..  If  fhey  do  not  assert 
them  according  to  the  rules  prescribed  by  the  lex  fori, 
a  decision  against  the  party  is  not  a  decision  against 
the  right  set  up  by  him ;  but  only  a  decision  that  he 
has  not  claimed  that  right  according  to  the  local  law 
and  practice. — 2.  If,  however,  the  couft  should  be  of 
opinion,  that  the  cause  is  regularly  before  it,  then 
we  contend,  that  the  testimony  offered  by  the  defends 
ants  below,  upon  the  trial  at  nisi,  prius,  and  which 
was  over-ruled  by  the  judge,  was.  properly  excluded. 
They  did  not  offer  any  evidence  to  show,  that  the 
vessel  had  been,  or  was  intended  to  be  engaged  in  any 
illegal  trade  or  employment.     The   only  law  to  which 

«    For  th«M  ground!  nee    tho    this  cnm  id  tbo  eonrt  of  ojtoh. 
•jriqioq     of  Chmoo|lor    KeiIt   in    13  Johns.  Rift.  576. 
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J* ll\  the  testimony  offered  could  have  any  reference,.  i* 
qJ*J^  an  act  of  congress,  which  was  passed  June*  17M*, 
r.  entitled  "an  act,  in  addition  to  an  act,  for  the  pun- 
Jloyt  ishment  of  certain  crimes  against  the  United  States,"* 
made  perpetual  by  a  subsequent  act.  By  the  third 
section  of  the  first  mentioned  act,  it  is  enacted,  "that 
if  any  person-  shall,  within  any  of  the  ports,  harbours, 
bays,  rivers,  or  other  waters  of  the  United  States,  fit 
irot,  and  arm  or  attempt  to  fit  out  and  arm,  or  procure 
to  be  fitted  out  and  armed,  or  shall  knowingly  be  con- 
cerned in  the  furnishing,  fitting  out  and  arming,  of 
any  ship  or  vessel,  with  intent  that  such  ship  or  Tea- 
sel shall  be  employed  in  the  service  of  any  foreign 
prince  or&tate,  to  cruise  or  commit  hostilities  upon  the 
subjects,  citizens,  or  property  of  any  other  foreign  prince 
er  state,  with  whom  the  United  States  are  at 
peace,  kc.  'every  such  ship  or  vessel,  with  her  tackle, 
apparel,  and ,  furniture,  together  with  all  materials* 
arms,  ammunition,  and  stores  which  may  have  been 
procured  for  the  building  and  equipment  thereof, 
shall  be  forfeited,  one  half  to  any  person  who  shall 
give  infoimation  of  the  offence,  and.  the  other  half 
to  the  use  of  the  United  States."  The  defend- 
ants  below  merely  offered  to  prove  that  the 
ship  was  fitted  out,  with  intent  that  she  "should 
be  employed  in  the  service  of  that  part  of  the  island 
of  St,  Domingo,  which  was  then  under  the  govern^ 
ment  of  Petion,  to  cruise  and  commit  hostilities  ud* 
on  the  subjects,  citizens,  and  property  of  that  part  of 
the  island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe ; "  .but  did  not  offer  to 
fthow  tfc»t  either  of  these  parts  of  the   island  we*  § 
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foreign  state,  or  that  either  Petion  or  Christopht.  Ml* 
were  frre^gn  princes,  with  whom  the  United  States 
wera  at  peace.  And  even  if  they  had  proved  these 
Acts,  th$  evidence  would  have  been  perfectly  imma- 
terial and  irrelevant:  because,  in  the  words  of  this 
court,  "  It  is  for  governments  to  decide  whether  they 
will  consider  St.  Domingo-  as  an  independent  nation, 
and  until  such  decision  shall  be  made,  or  France 
shall  relinquish  her  claim,  courts  of  justice  must 
consider  the  ancient  state  of  things  as  remaining  un- 
altered, and  the  sovereign  power  of  France  o^er  that 
colony  as  still  subsisting."*  The  same  principal  has 
also  been  recognised  by  the  highest  British  tri- 
bunals, both  as  applicable  t6  the  case  *f  St.  Do* 
mingo,  and  to  other  revolutions  of  states  not  re 
cognised  by  the  government  of  the  country  where 
the  tribunal  is  sitting  that  is  required  to  take 
notice  of  them.*  What  would  be  the  absurd  con- 
sequences of  leaving  each  tribunal  tq  settle  this  ques- 
tion according  to  the  information  it  might  possess  t 
Nothing  can  be  more  opposite  and  irreconcileablt 
than  the  views  given  of  the  situation  of  St  Do- 
mingo by  different  writers  and  travellers.  How  then 
jhould  a  court  decide  which  has  no  other  sources  of 
information?  The  government  is  informed  by  its 
diplomatic  agents.  It  has  a  view  of  the  whole  ground, 
and  can  judge  what  considerations  ought  to  influence 
the  decision .  of  this  question  of  complicated  policy. 
Our  foreign,  relations  are,  by  necessary  implication 

«  Rose  v.  Himely,  4  Crunch,  29€. 
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18JB,      delegated  to  congress  and  the  executive,  by  the  cotf* 
Gebton     st*tutio^-     Neither  Fetion  nor  Christopha  have  ever 
?.        had  any  secure,  firm  possession  of  the  sovereignty  in 
«oyt      g^  uomfng0#     They  have  not  only  been  contending 
with  each  other,  but  they  have  had  rivals  who   have 
attempted  to  establish    adverse    claims    to    different 
parts  ot  the  island  by  the  sword.     The  defendants 
below  have  themselves  axted  in  their  official   conduct 
en  these  principles.     In  the   year   1809>  they  seized 
and  prosecuted  in   the  district  court,  the  James  and 
the  Lynx,  two  vessels  which  had  come  with  cargoes 
from    St*  Domingo    to   New- York,    contrary   to  the 
provisions  of   the    non   intercourse   acts,    forbidding 
all     commercial     intercourse    between    the     United 
States  and  Great  Britain ,    France,  and  their  depen- 
dencies.     In  these  cases  they  consider  St.  Domingo 
as  a  colony  of  trance  ;  and  whilst  the  suits  were  de- 
pending, the  ship,  now  in  controversy,  was  seized  by 
them,   under  an  allegation  that  she  was  intended  for 
the  service  of  an  independent  state,   which  indepen- 
dent state  was  the  same  St.  domfngo  they  had  just 
before  considered  as  a  French  dependency. — 9.  The 
testimony  offered   by  the  defendants  below  could'  not 
be  admitted,  because  the  district  court  was  the  pro- 
per tribunal  to  determine  whether  the  vessel  •  in  ques- 
tion was  or  was  not  liable  to  seizure  and. forfeiture 
tor  the  causes  alleged.     It  having  been  decided  in 
that  court  that  she  was  so  liable,  its  judgment  is  con- 
clusive, and  precludes  every  tribunal,    unless  upon 
appeal,  from  re-examining  the  grounds  of  the  deci- 
sion. .  The  authorities  on  this  point  ace  innumerably 
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and  flowing  in  a  uniform  current*  As  to  foreign  IS  It, 
aentences,  it  is  settled  in  this  court  that  a  sentence 
of  condemnation,  by  a  competent  court,  hairing  ju- 
risdiction over  the  subject  matter  of  its  judgment,  is 
conclusive  as  to  the  title  of  the  thing  claimed  under 
it.*  And  that  the  sentence  of  a  prize  court,  con- 
demning a  vessel  for  breach  of  a  blockade,  is  conclu- 
sive evidence  of  the  fact  as  between  the  insurer  and 
insured.*  But  what  is  still  more  pertinent  to  the 
present  case,  the  court  has  deter  mined  that  the  ques-. 
lion,  under  a  seizure  for  a  breach  of  the  laws  of  the 
United  States,  whether  a  forfeiture  has  been  actually 
incurred,  belongs  exclusively  to  the  courts  of  the 
United  States,  and  it  depends  upon  their  final  decree, 
whether  the  seizure  is  to  be  deemed  rightful  or  tor- 
tious.' The  distinction  which  *  has  '  been  suggested 
between  the  conclusiveness  of  condemnations  and  of 
acquittals,  has  been  considered  in  several  of  the  au- 
thorities, and  ii  is  now  perfectly  settled,that  no  such  dis- 
tinction exists.  A  condemnation  may  be  founded 
on   the   oath   of  the   seizing   party;  and    though  by 

«  Vanderheuval  v.  The  (3d  London  ed.)  78,  79.  and 
United  Ins.  Co.  £  John*  Cat.  the  cases  here  cited  in  a  note. 
127,  and  the  authorities  there  Cooke  ▼.  Siholl,  5  T.  R.  266- 
cited.  The  authorities  col-  Lane  v.  Degburgb,  Ballot3* 
lected  hi  the  same  case,  £  N.  P.  244.  Opinion  of  Mr. 
Cminte'  Caeesin  Error,  217,  Justice  Johnson  in  Rose*, 
and  by  Mr.  Chief  Justice  (no*  Himely,  in  the  circuit  court, 
Chancellor)  Kent,  in  his  opi-  4  Craneh,  508.  Appendix 
rtion  in  Ludlow  v.  Dale,  Id.  Note  (C.)  IS  Yin.  Abr.  95, 
217.  Whfaton  on  Capt.  274,  Ev.  (A.  e.  22.) 
878 .  Peake's  Law  of  Evidence. 

b  Rose  v.  Himely,  4  Cranch,  24 1. 

e  Crondson  et  dl.  ▼.  Leonard,  4  Cranch^  434. 

d  Hocum  v.  Mayberry,  t  Wheat,  t 
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1818  the  laws  of  the  United  Stated,  he  cannot  share  in  the 
forfeiture  if  he  becomes  a  witness,  still  he  is  inter* 
estedto  protest  himself  by  a  condemnation.  Shall9 
then,  a  condemnation  founded  on  such  testimony  he 
conclusive,  and  an  acquittal  not?  The  defendants, 
themselves,  applied  for  time  to  plead  until  the  district 
court  should  decide,  on  the  ground  that  its  decision 
would  be  conclusive.*— 4.  The  testimony  offered  by 
the  defendants  below  could  not  be  admitted  in  mitiga- 
tion of  damages:  Because,  if  admitted,  it  would 
only  be  to  show  that  there  was  reasonable  cause  for 
the  seizure,  and,  consequently,  that  the  defendants 
acted  withotft  malice,  or  any  intention  to  oppress  the 
plaintiff  below.  But  the  question  whether  there  was 
or  was  not  reasonable  cause  of  seizure*  is  a  question 
which  is  expressly  submitted  to  the  district  court  by 
the  statutes  of  the  United  States,*  and  over  which 
this  court  has  declared  the  district  court  bad  excite 
aire  cognizance,  A  certificate  of  reasonable  canst 
fbrtne  seizure  having  been  denied  by  the  district 
court,  every  other  tribunal  it  as  much  precluded,  es» 
eept  on  appeal,  from  examining  whether  there 
was  or  was  not  reasonable  cause  for  the  seizure,  as 
they  ace  from  examining  Whether  there  wae  or  was 
nbt  sufficient  cause  of  forfeiture.  The  plaintiff  below 
admitted  upon  the  trial  that  the  defendant*  had  not 
been  influenced  by  any  malicious  motive*  in  making 
the  seizure,  and  that  they  had  not  acted  with  any 
*iew  or  design  of  oppressing  or  injuring  the  plaintiff 
And    the  judge   who  tried    the  cause  at    nisi  prius 
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charged  the  jury  that  this  admission  precluded  the  1«1* 
,  plaintiff  from  claiming  vindictive  damages,  and  the 
jury  rendered  a  verdict  only  for  the  actual  damages* 
as  proved  by  uncontradicted  testimony.  Where  a  cer- 
tificate of  reasonable  cause  is  refused,  or  not  gram 
ted,  a  party  making  an  illegal  seizure,  can  be  in  no 
better  state  than  he  would  be,  if  the  law  had  made 
no  provision  respecting  a  certificate.  It  is  well  set* 
tied  that  probable  cause  is  no  justification  of  an  ille- 
gal seizuret  unless  it  be  made  a  justification  by  sta 
tute.  Nor  can  evidence  of  probable  cause  be  re 
ceived,  to  mitigate  the  damages  in  cases  where  there 
is  a  disclaimer  as  to  every  thing  but  actual  damage** 
For  whether  there  was  or  was  not  malice  or  proba* 
ble  cause,  the  actual  damages  sustained  must  be  re* 
covered  for  an  illegal  seizure,  or  for  any  other  tres~ 
pass,  if  any  thing  whatever  is  recovered. — 6.  The 
second  and  third  pleas  of  the  defendant  below  arc 
manifestly  bad  on  general  demurrer.  First,  ftr 
tion  and  Christophe  were  not  foreign  princes,  nor 
their  territories  foreign  states,  and  consequently  a 
seizure  for  fitting  out  the  vessel  to  be  employed  in 
their  service  could  not  be  justified.*  Secondly.  The 
president  had  no  authority  by  law  to  order  the  seiz* 
lire.  The  7th  section  of  the  act  of  1794,  does  net 
apply  to  this  cause.  If  it  did,  the  president's  orde* 
can  only  be  a  justification  when  applied  to  an -illegal 
act;  If  no  illegal  act  be  proved,  there  can  be  no 
justification  under  the  order.  Were  it  otherwise,  the 
president  would  be    a  despot.    The    7th    section  -of 

t  Sse  the  authorities  sited  safe,  p.  989, 
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181*.  the  act  provides,  "that  in  every  case  in  which  a  ves- 
sel shall  be  fitted  out  or  armed,  or  attempted  -so  to  be 
fitted  out  or  armed,  or  in  which  the  force  of  any  vessel 
of  war,  cruiser,  or  other  armed  vessel,  shall  be  increas- 
ed or  augmented,  or  in  which  any  military  expedition 
or  enterprise  shall  be  begun  or  set  on  foot,  contrary 
to  the  prohibitiops  and  provisions  of  this  act ;  and  in 
every  case  of  the  capture  of  a  ship  or  vessel  within 
the  jurisdiction  or  protection  of  the  United  States,  as 
above  defined,  and  in  every  case  in  which  any  pro- 
cess issuing  out  of  any  court  of  the  United  States, 
•hall  be  disobeyed  or  resisted  by  any  person  or  per- 
sons having  the  custody  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel,  of  any  foreign  prince  or  state 
or  of  the  subjects  or  citizens  of  such  prince  or  state 
in  every  such  case,  it  shall  be  lawful  for  the  president 
of  the  United  States,  or  such  other  person  as  he  shall 
have  empowered  for  that  purpose,  to  employ  such 
part  of  the  land  or  naval  foroes  of  the  United  States, 
or  of  the  militia  thereof  as  shall  be  judged  necessary, 
for  the  purpose  of  taking  .possession .  of,  and  detaining 
any  such  ship  or  vessel,  with  her  prize  or  prizes,  if 
any;  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  this  act,  and  to  the  restoring  such  prize 
or  prize*,  in  the  cases  in  which  restoration  shall  have 
been  adjudged,  and  also  for  the  purpose  of  prevent- 
ing the  carrying  on  of  any  such  expedition  or  enter- 
prise, from  the  territories  of  the  United  States,  against 
the  territories  or  d  minions  of  a  foreign  prince  or 
state  with  whom  the  United  States  are  at  peace." 
Under  this  provision,  the  president  could  not 
authorize    the     defendants    below    to     seize.      Be 
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tould  only  employ  the  army  and  Aary,  or  the 
militia,  for  that  purpose.  He  could  only  authorise 
an  arrest  or  detainment,  not  a  seizure,  which  k  a 
taking  and  carrying  away.  He  could  >nly  an 
thoriz'e  a.  taking  possession  of  and  detaining  the 
vessel,  in  order  to  the  execution  of  the  penalties  and 
prohibitions  of  the  act.  The  vessel  nigh*  have  been 
libelled,  and  taken  into  custody  of  the  officers  of 
the  court;  but  the  defendants  below  have  not  aver- 
red themselves  to  be  revenue  officers,  and  as  such,  au- 
thorized to  seize  by  the  act  of  1790,  ch.  1&3.  Third- 
ly. The  2d  plea  is  not  a  bar  in  the  court  where  ityxu 
pleaded.  "What  could  the  plaintiff  below  have  replied 
to  this  plea  ?  That  there  was  no  forfeiture  as  alleged  ? 
But  the  state  court  has  no  authority  to  try  the  ques- 
tion of  forfeiture  under  the  laws  of  the  United 
States.  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  that  question*  and  their  decision, 
is  final  and- conclusive  upon  every  other  tribunal.  ~Or 
suppose  that  the  plaintifi  had  replied,  that  Petion  and 
Christbphe  were  not  independent  princes.  No  mu- 
nicipal court  whatever  has  power  to  determine  that 
question*  The  executive  government  is  alone  com' 
petent  to  recognise  new  states  arising  in  the  world,, 
and  it  would  be  extremely  inconvenient  and  embar- 
rassing in  this  age  of  revolutions,  for  courts  and  juries 
to  interfere  in  the  decision  of  a  question  of  such  de- 
licate and  complicated  policy,  depending  upon  a  va- 
riety of  facts  which  they  cannot  know,  and  of  con- 
siderations which  they  cannot  notice.  Again;  if" the 
plaintiff  had  replied  that  the  president  had  given  no 
such  instructions  as  mentioned  in  the  plea,  the  repli- 
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I&18.      cation  would  have  been  immaterial,  and  a  ground  of 
^^    demurrer.      Fourthly*      Neither    of    the  pleas  aver, 
f ,        f bat  the  ship  was  actually  forfeited,  but  onlj  that  it 
&*JK     was   H  Seized  as  forfeited/1    which  is  not  an  equiva- 
lent   averment.    The  case  of  Wilkina  y.  Despard,* 
where  a  similar  plea  was  pleaded,  is  distinguishable. 
That  was  a  seizure  tinder  the  British  navigation  act 
12  Car.  II.  ch.  18.  s.  1.  by  which  the  legality  of  the 
Seizure,  and  the  question  of  forfeiture  itself  might  be 
tried  in  any  court  of  record  in  the  British  dominions, 
and,  consequently,  in  the  court  itself  where  the  plea 
was  pleaded.     Fifthly.    The  3d  section  of  the  act  of 
1794,  after  specifying  the  offences  meant  to  be  pun- 
Ished,   provides,    that  "  every  such  person  so  offend- 
ing shall,  upon  conviction,  be  adjudged  guilty   of  a 
high  misdeneariour,  and  shall  be  fined  and  imprison- 
ed at'  the  discretion  of  the  court  in  which  the  con* 
viction '<  shall  be  had,  so  that  the  fine  to  be  imposed 
shall  in  no  case  be  more  than  five  thousand  dollars, 
and  the  term  of  imp  isonment  shall  not  exceed  three 
years ;  and  every  such  ship  or  vessel,  her  tackle,  ap_ 
parel,  and  furniture,  together  with  all  materials,  arms, 
ammunition,  and  stores,  which  may  have  been  pro- 
cured  for  the  building  and  equipment  thereof,  shall 
be  forfeited,  one  half  to  the  use  of  any  person  who 
shall  give  information  of  the   offence,  and  the  other 
half  to  the  use  of  the  United  States."    By  every  just 
rule  of  construction,  the  proceeding  by    indictment 
Against  the  offender,  and  his  conviction,  must  precede 

*  3  T.R.  11*. 
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the  suit  in  rem,  and  the  forfeiture  of  the  vessel.    The     Itlt. 
phraseology  of  the  act  is  different  from  all  the  other 
statutes  authorizing  seizures  and  creating  forfeitures* 
By  those  statutes,  the  revenue  officers  have  power  to 
seise  and  proceed  in  ran  against  the  thing  seized  as 
forfeited,   independent    of   any    criminal    proceeding 
.  against  the  offending  individual.     By  this  act,  the.  for- 
feiture of  the  thing  is  made  to  depend  upon  t*he  convic- 
tion of  the  person,  and  the  president  alone  has  power 
to  seize,  and  "that  only  as  a  precautionary  measure  to 
prevent  an  intended  violation  of  the  laws.      Sixthly 
The  3d  plea  is  particularly   defective,  in  omitting  to 
state,  as  is  done  in  the  2d  plea,  what  princes  or  foreign 
states  were  intended*,     it  merely  alleges,  that  the  ves* 
sel  was  fitted  out  with  intent  to  be  "employed  in  the  ser 
vice  of  tome  foreign  itoe,  to  commit  hostilities  upon  the 
subjects  of  mother  for  eign  state,  with  which  the  United 
States  *ere  then    at   peace."    It  is  a  sacred  rule  of 
pleading,  that  where  an  offence  is  charged  or  a  forfei- 
ture is  claimed,  the  facts  must  be  so  alleged  as  that 
the  court  may  judge  whether  Aire  has  been  an  offence 
committed  or  forfeiture  incurred.*    To  so  vague  an  al- 
legation as  this,  it  would  be  impossible  for  the  plaintiff 
below  to  reply. 

Mr.  Baldwin,  for  the  plaintiffs  in  error,  in  reply* 
insisted  on  the  validity  of  the  special  pleas.  The  de- 
fendants  below  were  not  bound  to  answer  the   con* 
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tilt,  version,  because  the  trespass'  was  complete  withoo* 
it  This  defect,  if  any,  ought  to  hare  been  newly  as- 
signed by  the  plaintiff  below,  if  he  intended  to  hive  ad- 
vantage of  it*  The  forfeiture  was  well  pleaded* 
The  offence  being  committed,  the  forfeiture  instantly 
attaches.*  The  plea  here  state*,  that  the  ship  wa* 
seised  "a*  forfeited,"  in  the  same  manner  with  that 
which  was  held  good  in  Wilkin*  t.  Despard,  and  it 
alleges  the  offence  in  the  word*  of  the  statute.  An 
allegation  that  the  seisuse  was  made  for  a  violation 
of  the  law,  that  the  thing  seized  was  taken  a$  fir- 
ftitedy  is  equivalent  to  an  allegation  that  it  was  actu- 
ally forfeited.  Nor  was  it  necessary  to  aver  that  the 
seisure  was  made  by  a  military  or  naval  force*  The 
7th  section  of  tne  act  of  1794,  evidently  contemplates 
the  employment  of  that  description  of  force,  only 
when,  in  the  opinion  of  the  ©resident,  it  might  become 
necessary  to  carry  into  effect  the  law.  In  other  cases 
the  seisure  might  be  made  by  the  ordinary  means  of  the 
revenue  officer.  Nor  is  a  conviction,  on  an  in- 
dictment or  informatio^m  personam  >  necessary  before 
the  proceedings  t*  rem  are  commenced.  None 
of  the  objections  to  the  special  pleas  are  available  on 
general  demurrer.  The  plaintiff  below  should  have 
replied,  "that  Petion  and  Christophe  were  not  inde- 
pendent princes  or  states,  and  so  have  had  that  ques- 
tion tried  as  a  question  of  fact  The  existence  of 
new  states  in  the  world  may  commence  in  various 
podes.     Fir$£    Colonies  may   become    independent 
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of  the  parent  state  by  means  of  force,  and  an  aeqni-  lilt* 
escence  in  the  effects  of  that  force  on  the  part  of  the 
mother  country  for  a  sufficient  length  of  time,  to  in 
dicate  a  relinquishment  of  all  hopes  of  recovering 
possession  of  the  dominion.  The  pride  of  princes 
and  nations  will  not  always  permit  them  openly  and 
expresAly  to  'recognise  the  independence  of  rebellious 
subjects,  until  ldng  after  they  have  relinquished  all 
hope  of  subduing  them.  When  the  case  of  Rose  t. 
Himely  was.  determined,  a  war  de  facto  existed  be- 
tween France  and  St.  Domingo  ;  and  the  former,  so 
far  from  relinquishing  her  sovereignty  over  the*  latter, 
was  actually  attempting  to  assert  it  by  force  of  arms. 
A  long  period  of  time  has  since  elapsed,  and  the  at* 
tempt  has  not  been  -renewed.  The  people  of  the  isl- 
and have  settled  down  under  governments,  the  con- 
duct of  which  is  a  pledge  of  their  stability,  and  whose 
policy  and  institutions  would  do  honour  to  more  civi- 
lized and  ancient  communities.  Secondly.  The  ex- 
istence of  new  states  may  be  recognised  by  the  su- 
preme power  of  every  country,  in  whose  courA  of 
justice  the  question  of  their  independence  may  arise, 
and  that  even  while  the  civil  war  still  rages  between 
the  new  people  and  its  former  sovereign.  When  thus 
recognised  by  the  legislative  or  executive  authority 
of  other  countries,  the  tribunals  of  those  countries 
are  bound  to  take  notice  of  their  existence  as  inde- 
pendeat  states.  This  recognition  may  be  made  in 
various  modes  :  by  treaty;  by  a  legislative  act ;  by  an 
executive  proclamation ;  by  sending  to,  or  receiving 
from  the  new  state,  a  public  minister  or  other  diplo- 
matic agent.    Thirdly.    Their  independence  may  also 
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1818.  be  recognized  by  a  treaty  of  cession  from  the  parent 
country.  This  treaty,  may  not  have  become  a  pub- 
lic, historical  fact,  of  which  courts  of  justice  will  take 
notice  without  ether  evidence  than  its  own  notoriety. 
It  may  be  deposited  in  the  archives  of  a  foreign,  or 
of  our  own  government.  It  may.  require  to  be  proved 
in  the  same  manner  .as  foreign  written  laws  are  pro- 
Ted.  In  any  of  these  views,  the  question  as  to  the 
independence  of  St.  Domingo  is  a  question  of  fact* 
to  be  tried  by  the  jury,  and,  consequently,  the  plain* 
tiff  ought  to  have  replied,  that  Petion  and  Christophe 
war e  not  independent  princes  or  states,  as  alleged  in 
the  defendants'  pleas.  The  instruction  of  the  presi- 
dent, in  this  very  case,  implies  that  he  recognised  the 
independence  of  the  island ;  the  instruction  could 
not  otherwise  have  been  legally  given.  As  to  the 
conclusiveness  of  the  decree  of  restitution  in  the  dis- 
trict court,  it  is  founded  on'  principles  which  push 
the  doctrine  of  the  conclusiveness  of  sentences,  to  a 
degree  of  extravagance  irreconcileable  with  reason 
end  common  sense.  That  every  sentence  of  a  court 
having  jurisdiction  of  the  subject  matter,  so  long  as 
it  remains  unreversed  by  the  appellate  tribunal,  is 
conclusive  as  to  the  title  of  the  thing  claimed  under 
H,  is  conceded.  But,  according  to  the  jurisprudence 
of  the  state  of  New-York,  the  sentences  of  foreign 
courts  of  admiralty  are  held  not  to  be  conclusive  as 
toother  persons  than  those  claiming  titM  to  the  pro- 
perty;*  and  the  conclusiveness  of  the  sentences  of 
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domestic  courts  of  peculiar  and  exclusive  jurisdiction  <i  tg. 
depends  upon  precisely  the  same  principle.  But  sup- 
posing a  sentence  of  condemnation  to. he  conclusive, 
for  all  purposes,  and  against  all  persons  ;  it  does 
not  follow  that  a  sentence  of*  restitution  ought 
to  have  the  same  effect.  A  judgment  of  acquittal 
is  of  a  negative  quality  merely,  and  ascertain*  no 
precise  facts.4  It  only  shows  that  sufficient  evidence 
did  not  appear  to  the  court  to  authorize  a  condemna- 
tion. Why  is  a  decree  of  condemnation  held  to  be 
conclusive  ?  Because  it  is  a  basis  of  the  title  to  the 
thing  condemned.  But  an  acquittal  forms  no  part  of 
the  title  to  the  thing  acquitted,  which  is  restored  to 
the  former  proprietpr,  who  holds  it  by  the  same  title 
as  before.  The  case,  said  to  have  been  decided  before 
Baron  Price,  in  the  year  1716,*  is  not  pertinent  The 
elementary  writers  do  not  consider  this. as  An  adjudged 
point  in  any  of  the  cases ;  and  their  authority,  which 
is  of  great  weight,  makes' a  distintinction,  founded  in 
reason  and  the  nature  of  things,  between  a  sentence  of 
condemnation  and  a  sentence  of  acquittal/  AH  the  au- 
thorities confine  the  cpnclusiveness  of  the  res  judicata 
to  parties  and  privies.  The  defendants  below  were 
neither.  Mr.  Evans,  in  commenting  upon  the  decision 
of  Baron  Price,  reported  in  Viner,  says  that,  "upon 

c  9*IUr'sN.  P.  245,  Peel*'*  Law  of  Ev.  48.  I  Hargt. 
Law  Tracts,  74*. 
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J8Il>  principle,  I  should  conceive  that  the  opposite  deter- 
mination would  be  more  correct,  as  such  an  acquittal 
F.        would  be  warranted  upon  the  mere  negative  ground, 

H°f*»  that  the  crown  had  not  adduced  sufficient  evidence  to 
support  the  seizure ;  and  an  individual,  having  a  collat- 
eral interest  in  supporting  the  legality  of  the  seizure,  is 
mot  a  concurrent  party  vrith  the  crown  in  supporting 
the  condemnation!  and  asserting  the  claim  of  property 
on  the  one  side,  in  the  same  manner  as  every  person 
having  an  interest  in  opposing  such  condemnation,  is 
in  contemplation  of  law  a  sufficient  party  on  the  oth- 
er.* So,  in  this  case,  the  defendants  below  were  not 
concurrent  parties  with  the  United  States  in  supporting 
the  condensation.  It  does  not  appear  that  the  defend- 
ants were  informers,  and  so  entitled  to  one  half  the  for- 
feituxe ;  the  prosecution  was  carried  on  in  the  n*nie  of 
the  government  and  by  its  law  officers ;  the  defend- 
ants had  no  control  over  it,  and  could  not  appeal  from 
the  decision  of  the  district  court.  They  ought  not, 
tfceWore,  to  be  concluded  by  it. 

FA.  t$d+  T^  cause  was  again  argued  at  the  present  term, 
by  Mr*  Baldwin  for  the  plaintiffs  in  error,  and  by  Mr. 
D%  B.  Ogdm  and  by  Mr.  Jones  for  the  defendant  in-  er- 
ror 

Mr.  Justice  Story  delivered    the  opinion  qf  th# 
FA.&1&.    tourt.    This  is  a  writ  of  error  to  the  highest  court  o 
law  of  the  state  of  New-York;  and  the    questions 
which   are   je-examinable  upon   the    record  in  this 
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Mint  .are  such  only  aa  come  within  tbi  purticw  of  the      ISM* 
S6th  section  of  the  judiciary  act  of  1?»,  ch.  90.  ^SSm 

Bat  a  preliminary  question,  baa  been ,  made,  which         T# 
moat  be  discussed  before  procoedtag   to  consider  the     *ft 
merita  of  the  cauae. 

It  ia  contended  that  the  record  ia  not,  and  cannot 
be  brought,  before  this  court. 

By  the  judicial  ijetem  of  the  etate  of  New-York, 
the  decisions  of  their  euptcae  court  are  retiaed  and 
corrected  in  a  court  of  errors,  ufter  which  the  record ■£$£*££ 
k  retarded  to  the  eupreeae  court,  where  the  J^^^jyJ^^^ 
aa  corrected  is  entered,  end  where  the  record  remains,  u*  **  *« 
In  thia  eaae  the  writ  of  error  waa  received  by  the^t^^ 
court  of  errors,  after  the  record  had  been  tranasdtted^1^^ 
to  the  supreme  court  whoee  judgment  waa  affirmed*        jSftJfjJJ 

It  ia  contended  that,  the  record  being  ho  longer  in  mm*  i«  t2 
the  court  of  the  lait  teaoit  in  the  etate,  can,  by  ho  pro-Sit**  * 
ceaa,  be  removed  into  thia  oourt. 

The  judiciary  act,  aliowa  the  party  who  thinks  hinr 
self  aggrieved  by  the  decision  of  any  inferior  oouft, 
fire  years,  within  which  he  may  sue  out  his  writ  "of  er. 
ror,  and  bring  hia  cauae  into  thia  court*  The  satae  rule 
applies  to  judgments  and  decrees  of  a  state  court,  in 
eases  within  the  jurisdiction  of  thia  oourt.  Aa  the  con- 
stitutional jurisdiction  of  the  courts  of  the  union  can- 
not be  affected  by  any  regulation  which  a  state  may 
make  of  Us  own  judicial  ayateaa,  the  only  inquiry  will 
be,  whether  the  judiciary  act  has  been  so  framed  aa  to 
embrace  thia  case. 

The  words  of  the  act  are,  "that  a  final  judgment 
tr  decree  in  any  suit  in  the  highest  court  of  law  or 
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II 1*.  equity  of  a  state  in  which  a  decision  could  be  had, 
where  is  drawn  in  question/'  fcc.  "may  be  re-examin- 
"^  '  ed  and  reversed  or  affirmed  in  the  supreme  court  of 
Hop.  the  Uqited  States  upon  a  writ  of  error,  the  citation 
being  signed,"  &c.  The  act  does  not  prescribe  the 
tribunal  to  which  the  writ  of  error  shall  be  directed. 
It  must  be  directed  either  to  that  tribunal  which  cao 
execute' ii ;  to  that  in  which  the  record  and  judg- 
ment to  be  examined  are  deposited,  or  to  that  whose 
judgment  is  to  be  examined,  although  from  its  struc- 
ture it  may  have  been  rendered  incapable  of  perform- 
ing the  act  required  by  the  writ.  Since  the  lew  re- 
quires a  thing  to  be  done,  and  gives  the  writ  of  error9 
as  the  means  by  which  it  is  to  be  done,  without  pre* 
scribing  in  this  particular  the  manner  in  which  the 
writ  is  to  be  used,  it  appears  to  the  court  to  be  perfect- 
ly clear  that  the  writ  must  be  so  used  as  to  effect  the 
object.  It  may  their  be.  directed  to  either  court  in 
which  the  record  and  judgment  on  which  it  is  to  act 
majr  be  found.'  The  judgment  to  be  examined  must 
be  that  of  the  highest  court  of  the  state  having  cog* 
nizance  of  the  case,  but  the  record  of  that,  judgment 
may  be  brought  from  any  court  in  which  it  may  be 
legally  deposited,  and  in  which  it  may  be  found  by 
the  writ 

In  this  case,  the  writ  was  directed  to  the  court  of 
errors,  which}  having  parted  with  the  record,  could 
not  execute  it.  It  was  then  presented  to  the  supreme 
court ;  but,  being  directed  to  the  court  of  errors,  could 
not  regularly  be  executed  by  that  court.  In  this 
'State  of  things  the  parties  consented  to  waive  all  ah. 
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jections  to  the  direction  of  the  writ,  and  to  consider  1818. 
the  record  as  properly  brought  up,  it,  in  the  opinion 
of  thia  court,  it  could  be  now  properly  brought  up  on 
a  writ  of  error  directed  to  the  supreme  court  of  New* 
York*  The  court  being  of  opinion  that  this  may  be 
done,  the  case  stands  as  if  the  writ  of  error  had  been 
properly  directed. 

The  original  suit  was  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error  for  an  alleged  tres- 
pass for  taking  and  carrying  »away,  and  converting  to 
their  own  use,  the  ship  American  Eagle,  and  her 
appurtenances,  and  certain  ballast  and  articles  of  pro- 
visions, fco.  the  property  of  the  defendant  in  error. 
This  is  the  substance  of  the  declaration,  although 
there  are  some  differences  in  alleging  the  tort  in  the 
different  counts.  The  original  defendants  pleaded, 
in  the  first  place,  the  general  issue,  not  guilty,  to  the 
whole  declaration  ;  and  thf  n  two  special  pleas.  The 
first  special  plea,' in  substance,  alleges}  that  the  said 
ship  was  attempted  to  be  fitted  out  and  armed,  and 
that  the  ballast  and  provisions  were  procured  for  the 
equipment  of  the  said  ship,  and  were  put  on  board  of 
the  said  ship  as,  a  part  of  her  said  equipment,  with  in- 
tent that  the  said  ship  should  be  employed  in  the  ser- 
vice of  a  foreign  state,  to  wit,  of  that  part  of  As  island 
of  St,  Domingo  which  was  then  under  the  government  of 
Peticn,  to  commit  hostilities  upon  the  subjects  *>f 
another  foreign  state,  with  which  the  United  States 
were  then  at  peace,  to  wit,  of  that  part  of  the  island  of 
St.  Domingo  which  was  then  under  the  government  Ojf 
Christophe,  contrary    to  the  form  of    the  statute   in 

Vol.  lit  *  4p 
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If  If.      such  case  made  Mid  provided;  and  thai  the  original 
defendants,  by  rutae  of  the  power  and  authority,  *bd 
in  pursuance  of  the  instructions  and  directions  of  the 
preaident  of  the  United1  Statea,    seised  the  said  skip* 
Ac.  as  forfeited  to  the  use  of  the   United  States,  ac- 
cording   to  the  statute  aforesaid,   Ac.    The  second 
special  plea  is  like  the  first,  except  that   it  doea   not 
state  that  the  ship  was  seined  as    forfeited,  but   al- 
leges that  the  ship  .van-  taken    possession  of,  and  de- 
tained, under  the  instructions  of  the    president  of  the 
United  States,  in  order  to  the  negation;  of  the  prohi- 
bition and  penalties  of  tie  act  in    each  case  made  and 
provided,  and  except    that  it  omit*   the  allegations 
tfnder  the  videlicet!  in  the  first  plea,  specifying  die 
fofpig*  state  bj  or  against  whom  the  ssid  ship  was 
to  be  employed.    To  these  pleas   there   is  a  general 
demur?**,  e*d  joinder  in  demurrer,  updn  .which  tbsr 
state  cotitt  ffftTe  judgment  ih  (krone   of  the  original 
plaintiff.    Upon  the  trial  of  the   general  issue,  a  WIJ 
et  exceptions  was   taken    fo  the  opinion  of  the  court, 
Aj  that  bijl'  of  exceptions,  among  other  things,  ka)>- 
pears,  t&at  the  original"  pltfntiff,  af  the  trial,  gave  in 
evidence,  that  at  the  time  of  the  seizure  the  ship  wa* 
in  his  actual  fall  and    peaceable  possession ;  that  the 
ship,  upon  tjie  seizure,  bad  been  duly  libelled  for  the 
alleged  offence  in  the  district  court  of  New-York; 
that  the  original  plaintiff  appeared    and  ddly  claimed? 
the  said  ahfp;  and  upon  the  trial  she  was  duly  ac- 
quitted, and  ordered  to  be  restored?  to  the  original 
plaintiff  by  the  district  court;  and   that  a  certificate 
df  reasonable  cause  lor  the  seizure  of  the  said  ship 
had  <  bee*  denied.    The  plaintiff   ihen   ge**ia  **»- 
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fence,  that  the  value  of  the  ship  at  the  tMne  of  bet  mo. 
leisure  was  100,000  dollars ;  *nd  that  the  caid 
Gkhentk  seised  and  took  possession  of  the  said  ship 
by  the  written  directions  of  the  said  Gelaton ;  but  no 
other  probf  was  offered  by  the  plaintiff,  at  that  time, 
of  any  right  or  title  in  the  said  plaintiff  to-  the  said 
chip ;  and  here  the  origin*!  plaintiff  rested  hie  cease. 
The  original  defendants  then  insisted  before  the  court, 
tbat  tfce  laid  several  matters,  so  produced  and  given 
in  evidence  on  the  part  of  the  original  plaintiff,  were 
hot  sufficient  to  entitle  him  to  a  verdict,  and  prayed  thi 
court  so  to  pronounce,  and  to  nonsuit  the  plaintiff, 
But  the  court  refused  the  application,  and  declared, 
that  *fc*  **id  several  matters  so  produced  and  given  in 
evidence  were  sufficient  te  entitle  the  plaintiff  tea  ref 
diet,  and  that  he  ought  not  to  be  nonsuited.  To  which 
opinion  the,  original  defendants  then  excepted ;  and 
the  original  plaintiff  then  gave  in  evidence  that  he 
purchased  the  said  ship  of  James  Gillespie,  who  had 
purchase  her  of  John  R.  Livingston  and  Isaac  Ola* 
son,  the  pwners  thereof  and  mat  in  pursuance  of  such 
purchesej  the  said  Gillespie  had  delivered  full  and  com* 
plete  possession  cf  the  said  ship,  etc.  to  the  originai 
plaintiff,  before  the  taking  thereof  by  the  original  defen* 
darts. 

The  original  deffndanis  (having  given  previous 
notice  of  the  special  matter  of  defence  to  be  given  in 
evidence  on  the  trial  under  the  general  issue,  accord* 
lug  to  the  laws  of  New-York,)  offered  to  prove  and 
give  in  evidence,  by  the  ^jtfitfmctmdm*i$ig*Mm 
of  damages,  the  same  matter  of  forfeiture  alleged  in 
their  irst  special  plea,  with  the  additional  fret  tbat 
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HIS.  the  said  Gelston  was  collector,  and  the  said  Schenck 
was  surveyor  of  the  easterns  of  the  district  of  Jxew* 
York,  and  as  such,  and  not  otherwise,  made  the  sei- 
zure of  the  ship,  &c.  And  the  original  defendants  did, 
thereupon,  insist  that  the  said  several  matters,  so  of- 
fered to  be  proved  and  given  in  evidence,'  ought  to  bee 
admitted  in  justification  of  the  trespass  charged  against 
the  defendants,  or  in  mitigation  of  the  damages  claim* 
edby  the  plaintiff,  and  prayed  the  court  so  to  admit  it* 
But  the  counsel  for  the  plaintiff,  admitting  that  the  de- 
fendants had  not  been  influenced  by  any  malicious  mo- 
jve  in  making  the  said  seizure,  and  that  they  had. not 
acted  with  any  view  or  design  of  oppressing  or  injuring 
the  plaintiff,  the  court  overruled  the  whole  of  the  said 
evidence  so  offered  to  be  proved  by  the  original  defen- 
dants, and  did  declare  it  to  be  inadmissible  in  justifies- 
tion  of  the  trespass  charged  against  the  defendants? 
and  after  the  admission  so  made  by  the  original  plain- 
tiff's counsel,  that  the  said  evidence  ought  not  to  be 
received  in  mitigation  or  diminution  of  the  said  dama- 
ges, as  the  said  admission  precluded  fbe  plaintiff  from 
claiming;  any  damages  by  way  of  punishment  or  smart 
money,  and  that  after  such  admission  the  plaintiff  could 
only  recover  th£  damages  actually  sustained,  and  with 
that  direction  left  the  cause  to  the  jury. 

From  this  summary  of  the  pleadings,  and  of  the  facts 
in  controversy  at  the  trial,  it  is  apparent  that  this  court 
has  appellate  jurisdiction  of  this  cause,  only  so  far  as 
is  dia  wn  in  question  the  validity  tot  an  •  authority  exer- 
cised under  the  United  States,  and  the  decis- 
ion  is    against    the    validity  thereof    and  so  far  as 
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is  drawn  in  question  the  construction  of  some  clause  in  It  ft. 
a  statute  of  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption  special- 
ly qet  up  or  claimed  by  the  original  defendants,  for  to 
Auch  questions,  (so  far  as  respects  this  case,)  the  85th 
section  of  the  judiciary  act  has  expressly  restricted 
our  examination.  Whether  such  a  restriction  be  not 
inconsistent  with  sound  public  policy,  and  does  not 
materially  impair  the  rights  of  other  parties  as -well  as 
of  the  United  States,  is  an  inquiry  deserving  of  the 
most  serious  attention  of  the  legislature.  We  have 
nbthing  to  do  but  to  expound  the  law  as  we  find  it;  the 
defects  of  the  system  must  be  remedied  by  another  de- 
partment of  the  government. 

The  cause  will  be  first  considered  in  reference  to 
the  bill  of  exceptions.  In  respect  to  the  proof  of  the 
original  plaintiff's  cause  of  action,  and  the  opinion  6f 
the  court  that  such  proof  was  sufficient  to  entitle  him 
to  a  verdict,  no  err*"  has  been  shown  upon  the  argu- 
ment; and  certainly  none  is  perceived  by  this  court.  If, 
however,  there  were  any  error  in  that  opinion,  we 
could  not  re-examine  it,  lor  it  is  not  within  the  purview 
of  the  statute.  It  does  not  draw  in  question  any  an* 
thority  exercised  under  the  United  States,  nor  the  con* 
struction  of  any  statute  of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence  offered  by 
the.  original  defendants  to  prove  the  forfeiture,  and 
their  right  of  seizure,  there  can  be  nfc  doubt  that  this 
court  has  appellate  jurisdiction,  if  by  law  that  evidence 
ought  to  have  been  admitted  in  justification  of  the 
trespass    charged  on  the  -Original  defendants;  for  it 
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181  k.      tatbltM  the  construction  of  a  statute  of,  and  an  au- 
gj^    tMfr  tltrived  from,  and  exercised   under,  the  United 

V.        SUtea. 
Hoyt  In  order  to  establish  the  admissibility  of  the  evi- 

dence offered  by  he  defendants,  it  is  necessary  for 
them  to  sustain  the  affirmative  of  the  following  propo- 
sitions. 1.  That  a  forfeiture  had  been  actually 
incurred  under  the  statute  of  1794,  ch.  60.— & 
That  it  was  competent  for  a  state  court  of  common 
law  to  entertain  and  decide  the  question  of  forfeit- 
ures. 3.  That  the  sentence  of  acquittal  in  the  dis- 
trict court  was  not  conclusive  upon  the  question  of  for- 
feiture; and,  4.  That  the  defendants  as  officers  of  the 
customs,  had  a  right  to  make  the  seizure* 
At  ■oimnnn     Upon   the   last  point,  there  does  not  seem  to   be 

**"*  W  PJMnuch  rocm  for  doubt.    At  common  law,  any  person 

«»  mfcy tat  hit 

peril,  seize  for  may  at  his  peril,  seize  for  a  forfeiture  to  the  govern- 

ti»  gofcro-  ment;  and  if  the  government  adopt  his  seizure,  and  the 
property  is  condemned,  he  will  be  completely  justified;, 
and  it  is  not  necessary  to  sustain  the  seizure,  or 
justify  the  condemnation,  that  the  party  seizing  shall 
be  entitled  to  any'  part  of  the  forfeiture.  {Hale 
m  the  Customs.  Harg.  Tracts,  227.  Roe  v.  Roe, 
Hardr.  R.  186.  Maiden  v.  Bartlet,  Park.  R.  106.; 
though  Home  v.  Booze y,.  2  Str*  962,  seems  contra.) 
And  if  the  party  be  entitled  to  any  part  of  the  for- 
feiture, (as  the  informer  under  the  statute  of  1794, 
ch.  60.  is  by  the  express  provision  of  the  Law,)  there 
can  be  no  doubt  that  he  is  entitled  in  that  charac- 
ter to  seize.  (Roberts  t.  Witherhead,  12  Mod.  92,) 
In  the  absence  of  all  positive*  authority,  it  might  be 
proper   to   resort    to   these   principles,    in    aid    of 
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the  manifest  purposes  of  the  law.    But  there  are  ex-      1811, 
press  statuteable  provisions,  tfhich  directly  tpply  to    ^^ 
the  present  case.    The  act  of  the  Sd  of  March,  1799,        r 
ch.  128.   s.  70.  makes  it  the  duty  of  the  several  off-      Baft. 
cer*  of  the  customs,    to  make  seizure  of  all  ▼fc*-Bytt*u*ttfc» 
sels  and  goods  liable   to  seizure  by  virtue  of  any  act  JJJJ^JJj 
of  the    United  Stares,    respecting  the  revenue,    ft*"!™"    ***** 
assuming  the  statute  of  1794,  ch.  5Q.  not  to  be  a  reve-Uniiotf  9mm 
nue  lavr  within  the  meaning  of  this  clause,  still  the  ^aselSS^  ***" 
falls  within  the  broader  language  of  the  act  of  the 
18th  of  February   1793,  ch.  8.  s.  27.  which  authori- 
zes the  officers  of  the  revenue  to  make  seizure  of  any 
•hip  or  goods,  where  any  breach  of  the  laws  of  the 
United  States  has  been   committed.     Upon  the  gene- 
ral principle  then,  which  has  been,  above  stated,  and 
upon  the   express  enactment  of  the  statute,  the  de- 
fendants, supposing  there  to  have  been  an  actual  for- 
feiture, might  Justify  themselves  in  the  seizure.     There  Bt^A^jf" 
is  this  strong  additional   reason  in  support  of  the  po-  »■*  ai  tb«  mm 
sition,  that  the   forfeiture  must  be  deemed  to  attach  f«n»  is  con 
at  the  moment  of  the- commission  of  the   offence,  and  property  kin 
consequently,    from    that    moment,   the    title    of  the  JJ011*  **•* 
plaintiff  would  He  completely  devested,  so  that  he  could 
maintain  no  action  for  the  subsequent  seizure.     This  is 
the  doctrine  of  the  English  courts,  and  it  has  been  re- 

•  Th€  United 

cognised  and  enforced  in  this  court,  upon  very  solemn  states'  earn* 

argument.     (U.  S.   v-   1960  Bags  of  Coffee,  8  Cranch,  jJTrirfSSTrf 

398.    The  Mars,  8  Cranch,  417.  Roberts  v,  Witherhead,  |[Jjg^    * 

12  Mod:  92.   Salk.  223.  Wilkins  v.  Despard,  5  T.  ILderielawitf 
_AX  r  the       United 

112.)  Stauw,  Their 

In  the  next  place,  can  a   state   court  of  common  ^^^m^ 
lawj  entertain  and  decide  the  question  of  forfeiture  2£SEh£*  * 
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Ifeli*  in' this  case.  This  is  a  question  of  vast  practical 
y?^  importance  ;  but  in  our  judgment,  of  no  intrinsic  legal 
r,  difficulty.  By  the  constitution,  the  judicial  power  of 
bojt  the  United  States  extends  to  all  cases  of  law  and  equi- 
ty arising  under  the  constitution,  laws,  and  treaties  of 
the  United  States,  and  to  all  cases  of  admiralty  and 
maritime  jurisdiction ;  and  by  the  judiciary  act'  of  1789, 
ch.  20'.  s.  9.  the  district  courts  are  invested  with  eqfr- 
*«*  original  cognizance  of  all  civil  causes  of  admiral* 
ty  and  maritime  jurisdiction,  and  of  all  seizures  on 
land  and  water,  and  of  all  suits  for  penalties  and  for* 
feitures  incurred  under  the  laws  of  the  United  States. 
This  is  a  seizure  for  a  forfeiture  under  the  laws  of  the 
United  States,  and,  consequently,  the  right  to  decide 
upon  the  same,  by  the  very  terms  of  the-  statutes, 
exclusively  belongs  to  the  proper  court  of  the  United 
States;  and  it  depends  upon  its  final  decree,  proceed- 
ing id  rm,  whether  the  seizure  is  to  be  adjudged 
rightful  or  tortious.  If  a  sentence  of  condemnation 
bf  pronounced,  it  is  conclusive,  that  a  forfeiture  is  in- 
curred; if  a  sentence  of  acquittal,  it  is  equally  con* 
elusive  against .  the  forfeiture ;  and  in  either  case,  the 
question  cannot  be  litigated  in  another  forum.  This 
was  the  doctrine  asserted  by  this  court,  in  the  case  of 
Slocum  v.  Mayberry,  (2  Wheat.  R.  1.)  after  .very 
deliberate  Consideration,  and  to  that  doctrine  we  unan- 
imously adhere. 

The  reasonableness  of  this  doctrine  results  from 
the  very  nature  of  proceedings  in  rem*  All  persons 
haying  an  interest  in  the  subject  matter,  whether  as 
seizing  officers,  or  informers,  or  claimants,  are  parties 
or  may  be  parties  to  such  suits,  so  far  as  their  interest 
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extends.  The  decree  of  the  court  acts  upon  the  thing  l818- 
to  controversy,  and  settles  the  title  of  the  property  it" 
self,  the  right  of  seizure,  and  the  question  <of  forfeiture. 
If  its  decree  were  not  binding  upon  all  the  world  upon 
the  points  which  it  professes  to  decide,  the  con- 
sequences would  be  most  mischievous  to  the  public. 
In  case  of  condemnation  no  good  title  to  the  prop- 
erty could  be  conveyed,  and  no  justification  of  the  sei- 
zure could  be.  asserted  under  its  protection-  In  case 
of  acquittal,  a  new  seizure  might  be  made  by  pny  other 
persons  toties  quotie*  for  the  same  offence,  and  the 
claimant  be  loaded  with  ruinous  costs  and  expenses. 
This  reasoning  applies  to  the  decree  of  a  court  having 
competent  jurisdiction  of  the  cause,  although  it  mav 
not  be  exclusive.  But  it  applies  with  greater  force  to 
a  court  oi  exclusive  jurisdiction;  since  an  attempt  to 
re-examing  its  decree,  or  deny  its  conclusiveness,  is. a 
manifest  violation  of  its  exclusive  authority.  It  is  do- 
ing that  indirectly,. which  the  law  itself  prohibits  to  be 
done  directly.  It  is,  in  effect,  impeaching  collaterally, 
a  sentence  which  the  law  has  pronounced  to  be  val- 
id until  vacated  or  reversed  on  appeal  by  a  superior  tri- 
bunal; 


The  argument  against  this  doctrine,  which  has  been^a0tiflfl*r 
urged  at  the  bar,  is,  that  an  action  of  trespass  will  in  cannot  be 
case  of  a  seizure,  lie  in  a  state  court  of  common  law,  luteeourt  of 
and  therefore  the  defendant  must  have  a  right  to  pro-  b^foUohe^ 
tect  iumself  by  pleading  the  fact  of  forfeiture  in  Msffi^jj*  ffi 
defence.  But  at  what. time  and  under  what  cii cum- oourt,npon the 
stances  will  an  action  -of  trespass  lie?  If  the  action  be  £* 
commenced  while  the  proceedings  in  rem  for  the  sup- 
posed forfeiture  are  pending  in  the  proper  court  of  the 
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1818.      United  States,  it  is  commenced  too  soon;  for  until  a  final 

£££*'    decree,  it  cannot  be  ascertained  whether  it  be  a  trespas* 

T.        or  not,  since  the  decree  can  alone  decide  whether   he 

Hoyt.     taking  be  rightful  or  tortious.     The  pendency  of  the 

suit  tn  rem  would  be  a  good  plea  in  abatement,  or  a 

temporary  bar  of  the  action,  for  it  would  establish  that- 

If  the  action  *°  g°°d  cause  of  action  then  existed,     If  the  action  be 

u»a"c^^nvcomincnce<*  a"cr  a  decree  of  condemnation,  or  aftertn 

nation,  or  ae- acquittal,  and  there  be  a  certificate  of  reasonable  cause 

quittal  with  a      ***  .        '  .  , 

certificate    of  of  seizure,  then  in  the  former  case  by  the  general  law, 

ciwtof  Mi**nd  in  the  latter  case  by  the  special  enactment  of  the 

^SjJjSS statute  of  the  25th  of  April,  1810,  ch.  64-  u'h  tke  d» 

"?fb?P|Mld  "cree  and  certificate  are  eacli  good  bars  to  the  action. 

But  if  there  be  a  decree  of  acquittal  and  a  denial  t)f  such 

_  A ..        certificate,  then  the  seizure  is  established  condasirelr 
Bat  ii  upon       ■ 
the  acquittal,  to  be  tortious,  and  the  party  is  entitled  to  hi*  full  dama- 

a  certificate  is         -      . ,       .    . 

refund,     the  ges  for  the  injury. 

SSSmj  Z£     Th*  casc8  aUo  of  w"^»  ▼•  Despard,    (6.  T.   JL 
blUhed  to  1^112.)  and  Roberts  v.  Witberhead  (12  Mod.  92.  SWfe. 

tortious;   and  '  v 

^•^actoffor-323.)    have  been  relied  on  to  show  that  a  court  of 
bo  pleaded  in  common    law    many    entertain    the   question,  of  for- 
J^^^^feiture,  notwithstanding  the  exclusive  jurisdiction  of 
jy^JJ^Jj  the  exchequer  in  rem.     But  these  cases  do  not  Sustain 
the  argument.    They  were  both  founded  on  the  act 
of  navigation,  12  Car.  2.  Ch.   18  s.   1.  which  among 
other    things,    enacts    that    one    third    of    the   .for- 
feiture shall  go  to  him  "who   shall  seize,  kfon&>  pt 
stre  for  the  same  tn  any  court  <tf  record."     So  that  it 
is  apparent  that  in  respect  to  forfeitures  under  this 
statute,  the  exchequer  had  not  An  exclusive  jurisdic- 
tion, but  that. the   other  courts  of  common  law  had 
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*t  least  a  concurrent  jurisdiction;  And  if  these  cases  181*. 
4td  not  admit  of  this  obvious  distinction,  certainly 
they  could  not  be  admitted  to  govern  this  court  in 
ascertaining  a  jurisdiction  Tested  by  the  constitution 
audi  laws  of  the  United  States  exclusively  in  their 
ow«r  courts. 

'It  is,  therefore,  dearly  our  opinion,  that  a  state  court 
kks  no  legal  autnority  to  entertain  the  question  of  for- 
feiture in  this  casp;  and  that  it  exclusively  belongea 
to  the  cognizance  of  the  proper  court  of  the  United 
Staites.     Indeed  no  principle  of  general  law  seems  bet-   Tbedtetam 
ter  Settled,  than  that  the  decision  ot  a  court  of  a  pecul-^,^1^ 
tar  sand  exclusive  jurisdiction  must  be  completely  bind.  •jJjSjJJ!!*  & 
ing  upon  the  judgment  of  every  other  court,  in  which  emiptottiV 
the  same  subject  matter  comes  incidentally  in  contro-  the  jwlsmat 
?ersy.    It  is  familiarly  known  in  its  application  to  the  ^T^^Iwr 
sentences  of  ecclesiastical  courts,  in  the  probate  ■°C&i""lJ3h: 

Jrills  and  granting  of  administrations  of  personal  estate:  comet  meiden- 

'  IaUt  in  tootio 

to  the  sentences  of  prize  courts  in  all  matters  of  prjxe  vmy. 
jurisdiction  ;  and  to  the  sentences  of  cou*rts  of  admiral- 
ty and  other  courts  acting  in  rem,  either  to  enforce  for- 
feitures or  to  decide  civil  rights. 

In  the  preceding  discussion,  we  have  been  unavpida-  ' 
My  led  to  consider  and  affirm  the  conclusiveness  of 
Die  sentence  of  a  court  of  competent  jurisdiction  pro- 
ceeding tn  rein  as  to  the  question  of  forfeiture ;  and  a 
fortiori  to  affirm  it  in  a  case  where  there  is  an  exclusive 
jurisdiction.  In  cfeses  of  condemnation  the  authori- 
ties are  so  distinct  and  pointed,  that  it  would,  after  the 
Very/ learned  discussions  in  the  state  courts,  be  a 
traste  of  time  to  examine  them  at  large.  Nothing  oap 
be  better  settled,  than  that  a  sentence  of  condemn** 
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1311.     tion  is,  m  an  action  of  trespass  for  the  properly  seitei, 
conclusive  evidence  against  the  title  of  the  pluintiC 
"t.        (See  Harg.  Tracts,  467.  and  cases  there  cited.    Tho. 
flojt      ma5  T,  Withers,  cited  by  Mr.  Justice  Bullcr-  in  Wittcine 
r.  Despard,  5  T.  JR.  112. 117.      Scott  v.  Shearman*  % 
Vf.  Bfaafe  977.    Henshaw  t.  feasance,  *  W*  Blsdt 
1174.    Oeyer  r.  Aqutlar,  7  T.  JU  f8L  and  ease  cited 
by  Lord  Kenyon,  li.  696,    Meadows  v.  Dutches*  Vf 
Kingstop,  JhM*>t  Rep.  76ft.    S  AW   PoAtir  en 
OWig-a^w,  348  to  367,) 
A.  distinction,  howeter;  has  be*n  taken  and  •*• 
j|rrfafi  tempted  to  be  suttaihed?  at  the  ban  between  the  eflect 
«motuat«,     of  a*  aenteqce  of  condemnation  nod  6f  t  sentence  of 
Z^^be^tcqliitta).     It  is  admitted  that  Ike  former  is  cenetu- 
S^JSjT1  *Ye  *  but  if  is  *aid  that  "*  «••  otherwise  an  to  the  latter, 
for  it  Ascertains  no  fact.    It  i*.ctfrtai»ly  incumbent 
on  the  party -who  asserts  such  a  distinction  to  prote 
jts  existence  by  direct  authorities,  or  induction*  frpp 
known  and  admitted  principles.    In, the  Duchess  of 
Kingston's  case*  (U   State  Trial*  Ml.      Rawing 
pa  Eject.  364.     Bait*  Hut  (tannic*  Lam  iy  Ann* 
mngtm,  note,  p.  39.  tut.)    Lord  phief  Justice  Pe 
Grey  declare*  that  the  ntfe  of  eridmcjs  must  bev  as 
it  is  often  declared  to  be,  rtfiprocql;  end  that  in  all 
cases  in  which  the  sentences  fuYpumbW*  to  the  party 
are  to  ba  admitted  as  eoucluaiyy  evidence  for  him.  the 
sentences,  if  uniavouraole,  are,  in  like  manner,  conclu- 
sive evidence  against  him.    This  if  the  language  of 
rery  •  high  authprity,  since  it  is  the  united .  opinion  of 
nil  the  judges  of  England  ;  apd  though,  delivered  in 
jUrma  applicable  strictly  to  a  criminal  suit,  «mm*  h» 
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fat— d  squall?  to  »pply  to  mil  raits  and  nitaHM.     nis* 
And  upon  principle,  where  is  there  to  be  found  a  sub-    Qotatvn 
stantial  difference  between  a  sentence  of  condemna-        t. 
lion  and  of  acauittal  in  req»?    If  the  former  ascertains      **& 
and  fixes  the  forfeiture,  and,  therefore,  it  is  conclu- 
•ire,  the  latter  no  less  ascertains  that  mere  is  no.  for- 
feiture, and,  therefore,  restores  the  property  to    the 
csumant*     It  cannot  be  pretended  that  a  new  seizure 
might,  after  an  acquittal,  be  made  tor  the  same  sub* 
poeed,  offence;  or  if  made,  tnat  the  loimer  sentence 
would  not,  as  evidence,  be  conclusive,  and,  as  a  bar, 
be  peremptory  against  the  second  suit  t»  rem.    And  if 
conclusive  either  way,  it  must  be  because  the  acquit- 
tal ascertains,  the  fact  that  there    was  no  forfeiture.. 
And 'if  the  fact  be  found,  it  is  strange  that  it  cannot  be 
-evidence  for  the  party  if  found  one  way     and  yet  can 
fcfc  evidence  against  hidi,  if  found  another  *ay.     If  such 
were  the  rule,  it  would  be   a  perfect  anomaly  in   th«* 
Ltw,  and  utter! j  subversive  of  the  first  principles  of  re 
ciprocal  justice.     The  only  authority  relied  on  for  this 
purpose  is  a  dictum    in.  Buller's  JYwt  Prius,  (246.) 
where  it  ia  said  that  though  a  conviction  in  a  court  of 
•criminal  jurisdiction  be  conclusive  evidence  of  the  fact, 
if  it  afterwards  come  collaterally  in  -controversy  in  a 
40«rt  of  civil,  jurisdiction;  yet  an   acquittal  in  such 
Mxurt  is-no  proof  of  the  reverse,  for  an  acquittal  ascer- 
tains no  fact  as  a  conviction  does,    The  case    relied 
on  to  support  this  dictuin,  (3  Mod.  164.)  contains  noth- 
ing which  lends  any  countenance  to  it.    (Peakft Evid. 
3d  ed.  p.  47, 48.)  But  assuming  it  to  be  good  law  in  re- 
spect to  criminal  suits,  it  has  nothing  to  do  with  pro- 
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1818.  ceedings  in  rem.  Where  property  is  seized  aiid  libelled 
as  forfeited  to  the  government,  the  sole  object  of  the 
suit  is  to  ascertain  whether  the  seizure  be  rightful,  and 
the  forfeiture  incurred  or  not.  The  decree  of  the 
court,  in  such  case,' acts  upon  the  thing  itself,  and  binds 
the  interests  of  all  the  world,  whether  any  party  ac- 
tually appears  or  not.  If  it  is  condemned,  the  title  of 
the  property  is  completely  changed,  and  the  new  title 
acquired  by  the  forfeiture  travels  with  the  thing  in  all 
its  future  progress.  If,  on  the  other  hand,  it  is  acquit- 
ted, the  taint  of  forfeiture  is  completely  removed,  and 
cannot  be  re-annexed  to  it.  The  original  owner  stands 
upon  his  title  discharged  of  any  latent  claims,  with 
which  the  supposed  forfeiture  may  have  previously  in- 
fected it.  A  sentence  of  acquittal  in  rem  dpes,  there- 
fore, ascertain  a  fact,  as  much  as  a  sentence  of  con* 
demnation  ;  it  ascertains  and  fixes  the  fact  that  the 
property  is  not  liable  to  the  asserted  claim  of  forfeit" 
are.  It  should  therefore  \be  conclusive  upon  all  the 
world  of  the  non-existence  of  the  title  of  forfeiture,  for 
the  same  reason  that  a  sentence  of  condemnation  is 
conclusive  of  the  existence  of  the  title  of  forfeiture.  It 
would  be  strange  indeed,  if,  when  the  forfeiture  ex  dir 
redo  could  not  be  enforced  against  the  thing,  but  by 
an  acquittal  was  completely  purged  away,  that  indirect* 
ly  the  forfeiture  might  be  enforced  through  the  seiziog 
officer ;  and  that  he  should  be  at  liberty  to  asseit  a  ti- 
tle for  the  government,  which  is  judicially  abandoned 
by,  or  Conclusively  established  against,  the  government 
itself. 
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One  argument  farther  has  been  urged  at  the  bar  on  l*tfe 
this  point,  which  deserves  notice,  it  is,  that  the  sen-  qTuJ^ 
tanca  of  acquittal,  ought  not  to  be  conclusive  upon  the  ▼„ 
-original  defendants,  because  they  were  not  parties  to  H°Xt 
that  suit.  This  argument  aaaresses itself  equally  to  a 
seatehce  of  condemnation  ;  and  yet  in  such  case  the 
sentence  would  have  been  conclusive  evidence  in  far 
votir  of  the  defendants.  The  reason,  however,  of  this 
rule  is  to  be  found  in  the  nature  of  proceedings  m  renK 
To.  such  proceedings  all  persons  having  an  interest  Idr 
title  in  the  subject  matter  are,  as  we  have  already  sfa 
ted|  in  law,  deemed  parties ;  and  tJie  decree  of  the 
Gotort  is  conclusive  upon  all  interests  and  titles  in  con- 
troversy before  it.  The  title  of  forfeiture  is  necessari- 
ly in  controversy  in  a  suit  to  establish  that  forfeiture ; 
and  therefore  all  persons  having  a  right  or  interest  in 
establishing  it  (as  the  seizing  ofl^er  has)  are,  in  legaj 
eentetaplation,  parties  to  the  suit.  It  is  a  great  miar 
take  to  consider  the  seising  officer  as  a  mere  stranger 
to  the  suit.  He  virtually  identifies  himself  with  the 
government  itself,  whose  acrent  he  is,  from  the  n>0: 
ttrat  of  the  seizure,  up  to  the  termination  of  the  suit* 
0ia  own  will  is  bound  up  in  the  acts  of  the  government 
ill  reference  to  the  suit:  For  some  purposes,  as  for 
instance  to  procure  a  decree  of  distribution  after  con- 
demnation where  he  if  entitled  to  share  in  the  forfeiture, 
or  to  dbtain  a  certificate  of  reasonable  cause  of  seizure 
after  an  aoquittal,  he  may  ifcake  himself  a  direct  partv 
tojth#auit*  and  in  all  other  cases  he  is  deemed  to  be 
present  and  represented  by  the  government  itself,  JBj 
the  .very  act  of  seizure  he  agrees  to.  become  a  party  to 
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fife,      the  suit  under  the  government;  for  in  no  other  ltttf* 
^ft^    »«T  c*»  he  shew  an    authority  to  make  the  seizure, 
•    or  to  enforce  the  forfeiture.    If  the  government  re* 
Hoy       fuse  to  adopt  his  acts  or  waive  the  forfeiture,  these  is 
an  end  to  his  claim :   he  cannot  proceed  to   enforce 
that  which  the  government  repudiates.     In  legal  pro- 
priety, therefore,  he  cannot  be  deemed  a  stranger  .,to 
the  decree  in  rem;  he  is  at  all  events  a  privy,  and  as 
such  must  be  bound   by  a  sentence  which  ascertains 
the  seizure  to  be  tortious.    Bat  if  he  were  a  mere 
stranger,  he  would  still  be  bound  by  such  sentence* 
because  the  decree  of  a  court  of  competent  jurisdiction 
in  rem  is,  as  to  the  points  directly  in  judgment,  conel*> 
sire  upon  the  whole  world. 

Upon  principle,  therefore,  we  are  of  opinion  that  the 
sentence  of  acquittal   in  this  case,  with  a  denial  of 
a  certificate  of  reasonable  cause  of  seizure,  was  eon- 
elusive  evidence  that  no  forfeiture  was  incurred,  and 
that  the  seizure  was  tortious  :  and  that  these  questions 
cannot  again  be  litigated  in  any  other  forum.    And  if 
the  point  had  never  been  decided,  ^e  should  from-  it* 
reasonableness  and  known  analogy  to  other  proceed* 
fags*  have  had  entire  confidence  in  the  correctness  of 
the  doctrine.    But  there  are  authorities    directly  in 
point  which  have  never  been    overruled,  tio*«e   fl* 
as  we    know    ever    been    brought     judicially 'into 
doubt      Aboye    a    century    *g»    it    was    decided 
by    Mr.    Baron    Price,    (li     Vim,  Mtiigmmfy  A 
B«    22-   P-    95.)     that     **    acquittal    in     the  ie*- 
<tfeq«er  was   conclusive  evidence    ef  the  HfegnKty 
*f  the  seisare,  and  he  refused  in  thit  case  {wMife 
was  trover  for  the  goods  seized)  to  let  the   pattiee  in 
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to  contest  the  fact  over  again.  Thii  caie  was  cited  l81^ 
as  undoubted  law  by.  Mr.  Justice  Blackstone,  in  his 
elaborate  opinion,  in  Scott  v.  Shearman,  (2  W.  El. 
977.;)  and  the  doctrine  was  fully  recognized  by  the 
court,  and  particularly  by  Lord  Kenyon,  in  Cooke  v. 
Sholl,  (6  T.  R.  36b.)  although  that  cause  finally  went 
off  upon  another  point.  In  all  the  cases  which  have 
been  decided  on  this  subject,  no  distinction  has  ever 
been  taken  between  a  condemnation  and  an  acquittal 
in  reM)  and  the  manner  in  which  these  cases  have  been 
cited  by  .the  court,  obviously  show  that  no  such  dis- 
tinction was  ever  in  their  contemplation.  If  to  these 
decisions  we  add  the  pointed  language  of  Lord  Chief 
Justice  De  Grey,  (in  the  Dutchess  of  Kingston's  case, 
11  State  TriaUy  218.  fcc.)  "tnat  the  rule  of  evidence 
must  be,  as  it  is  often  declared  to  be  reciprocal;99  the  dec- 
laration of  Lord  Kenyon,  in  Oeyer  v.  Aguilar,  7  T.  R. 
681.  996.)  that  "where  there  has  been  a  proceeding  m 
the  exchequer,  and  a  judgment  in  rcmj  as  long  as  that 
jodgment  remains  in  force  it  is  obligatory  upon  the  par* 
ties  who  have  civil  rights  depending  on  the  same  ques- 
tion;99 and  the  generul  rule  laid  down  by  Lord  Apsley, 
(Meadows  v.  Dutchess  of  Kingston,  Jhrib.  Rep.  756.) 
that  wfrere  a  matter  comes  to  be  tried  in  "a  collateral 
way,  the  decree  of  a  court  having  competent  jurisdic- 
tion shall  be  received  as  conclusive  evidence  of  the 
mitter,"  ex  dirtcto  determined;  -there  seems  a  weight  of 
authority  in  favour  of  the  doctrine,  which  it  is  very 
difficult  to  resist.  We  may  add,  that  in  a  recent  case 
which  was  not  cited  at  the  argument.  (The  Bennet,  1 
Dods<m*s  lUp.  175.  180.)  where  a  ship  had  been  paptur- 
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ed  as  a  prize,  as  being  engaged  in  an  illegal  voyage 
and  acquitted  by  the  sentence  of  a  vice-admiralty 
court,  Sir.  W.  Scott  held,  that  by  such  sentence  of  » 
competent  tribunal,  the  question  had  become  res  adjur 
dUata,  and  might  be  opposed  with  success  as  a  bar 
to  any  inquiry  into  the  same  facta  upon  a  second  cap** 
ture  during  the  same  voyage.  Yet  here  the  parties, 
who  were,  captors,  were  different;  and  the  argument 
might  have  been  urged,  that  the  acquittal  ascertained 
no  fact.  The  learned  judge,  however,  considered 
the  acquittal  conclusive  proof  against  the  illegality  of 
the  voyage,  and  that  all  the  world  were  bound  by  the 
sentence  of  acquittal  in  rem.  And  the  same  doctrine 
was  held  by  Mr.  Justice  Bullet,  in  his  very  learned 
opinion  in  Le  Caux  v.  Eden,  (Domg.  Rep*  694.  €11, 
612.)« 


a  In  a  recent  case,  m  the 
court  of  exchequer  in  Eng- 
land, it  has  been  determined, 
that  a  judicial  sale  of  a  vessel 
found  at  sea  and  brought  into 
port  as  derelict,  under  an  or- 
der of  the  instance  court  of 
admiralty,  on  the  part  of  the 
salvors  and  claimant,  (without 
fraud  and  collusion,)  is  availa- 
ble against  the  crown's  right 
of  seizure  for  a  previous  forfei- 
ture incurred  by  the  ship  hav- 
ing beep  guilty  of  a  forfeitable 
offence  against  the  revenue 
Ipwssl    although    the  crown. 


was  not  a  party  to  the  pro- 
ceeding  in  the  admiralty  court, 
other  than  bv  the  king'*  pro* 
curator-general  claiming  the 
vessel  as  a  droii  efaehureky; 
and  although  no  decision  of 
droit  or  as  droit  was  pie* 
nouncej,  and  the  sale  took 
pla.ce  pendente  liU  under  an  in- 
terlocutory order.  It  waif  held, 
that  the  crown  should  have 
claimed  before  the  court, 
either  as  against  the  ship  in 
the  first  instance,  or  subser 
quently  against  the  proceeds 
o£  the  sale,  which  were-paa* 
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This  view  of  the  case  would  be  conclusive  against  It  18% 
the  admission  of  the  evidence  offered  by  the  original 
defendants  at  the  trial,  as  a  justification  of  the  as- 
serted trespass.  But  the  other  point  which  has  been 
stated,  aud  which  involves  the.  construction  of  the 
act  of  1794,  ch.  50.  s.  3.  is  not  less  decisive  against 
the  defendants,  That  act  inflicts  a  forfeiture  of  the 
ship,  &c,  in  cases  where  she  is  fitted  out  and  armed, 
or  attempted  or  procured  to  be  fitted  out  and  arpied, 
with  the  intent  to  be  employed  "in  the  service  of 
easy  foreign  prince  or  state,  to  cruise  or  commit  hos- 
tilities upon  the  subjects,  citizens  or  property  of  ano- 
ther foreign  prince  or  state  with  whom  the  United 
States  are  at  peace."  The  evidence  offered  and  re- 
jected, was  to  pro  re  that  the  ship  was  attempted  to 
be  fitted  out  and  armed,  and  was  fitted  out  and  armed, 
with  intent  that  she  should  be  employed  in  the  ser- 
vice of  that  part  of  the  island  of  St  Domingo  which 
was  then  under  the  government  of  Petion,  to  cruise 
and  commit  hostilities  upon  the  subjects,  citizens,  and 
property  of  that  part  of  the  Island  of  St.  Domingo 
which  was  then  under  the  government  of  Christop"he.  ; 

into  the  registry    to  answer  the  facts  shoul    be  put  §pe- 

claims   under    the    order  of  cially  on  the  record,  so  that 

isle,  or  have  moved  a  prohi-  the  attorney-genera!  might  da- 

bitMU.    That  the  warrant  for  inur  to,  or  traverse  thenii  The 

arresting  the  ship  by  the  ad-  Attorney-General  v.  Norstedtf 

miralty,  and  the  process  of  (claiming  the   ship   Triton,) 

citation,  was  notice  to  all  the  3  Prices  Exchequer  Rep.  97. 

wond  of  the  subsequent  pro*  See   Wynne's  Hitiory  if  th% 

eetdings:  And  that  in  pleading  Life  cf  Sir  Leohn*  Jenkins* 

awch  sale,  in  defence  to  an  in*  vol.  II,  p.  7ft. 
formation  in  the  exchequer, 
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1818.      No  evidence  was  offered  to  prove,  that  either  of 

governments  was  recognised  by  the  government  fef 
the  United  States,  or  of  France,  "  as  a  foreign  prince 
or  state ;"  and  if  the  court  was  bound  to  admit  the 
evidence,  as  it  stood,  without  this  additional  proof^  it 
must  have  been  upon  the  ground  that  it  was  bound  to 
take  judicial  notice  of  tne  relations  of  the  country 
with J  foreign  states,  and  to  decide  affirmatively,  thai 
Petion  and  Christophe  were  foreign  princes  within 
L>elb?<htdofthc  Purview  of  the  »tatute.  No  doct  ne  is  better 
goTernmenttto  established,  than  that  it  belongs  exclusively  to  ffo- 

adcnowledge  '  \  .  ,     . 

new  states  «i-  vernments  to   recognise  new  states  in  the  revolutions 

^wonstf'th?  which  may  occur  in   the  world ;  and  until  such  re- 

Jj0^*1^^  cognition,  either  by  our  own  government,  or  the  ge 

nition  by  ourVernment  to   which  the  new  state  belonged,  courts 

government^  . 

yUiatiowhich  of    justice   are  bound   to  consider  the  ancient  state 

preT?oudy*b£<rf    things  as  remaining  unaltered.      This    was    ex. 

^"ISii^areP'65581)'   held  ^7  lhis  court  in  the  cas*  of  Roie  Tk 
bound  to  con  Himely,    (4   Qranch,  241.)'  and  to  that  decision  on 

aider   the    an  . 

dent  order  of  this    point    we   adhere.      And    the  same  doctrine  is 

maimncM  iIU  clearly   sustained  by  the  judgment  of  foreign  tribu- 

ehan«a        nals,     (The   Manilla,  1   Edward*  R.   1.    The  city  of 

Berne   v.  The  Bank  of  England,  9    Vu.  347.  DoTden 

ThertoiT#  Bank  of  "England,  10  Vu.  353.  11  Vu.  183.)     If. 
ehiefr  in   the  -  -       .  . 

island  of  St.  therefore,  this  were  a  fact  proper  for  the  consideration 

notTowgnprin  of  a  jury,  and  to  be  proved  i?  pais,  the  court  below 

5Shinrtheaactwere  not  bound  lo  admit  the  other  evidence,  unless 

aflh!bi,,ch  the1*"8  *act  wa8  PT0TC^  in  ^  *&  *^at  science*  for 
fitting  out  any -without  it  no  forfeiture  could  be  incurred.  If,  on  the 
t;m  of  any'fo  other  hand,  this  was  matter  of  fact,  of  which  the 
2iS, ^croiie  c**fi  were  bound  judicially  to  take  cognisance,  then 
W^fcJJ^the  court  were  right  in  rejecting  the  evidence,  for  at 
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far  at  we  hare  knowledge,  neither  the  government  of      1918. 

Petion  nor  Christophe  have    ever  been  recognised  as 

a  foreign  'state,  by  the  government   of  the    United 

States,  or  of  Prance. 
In  every  view,   therefore,    of  this  case,    the  state 

court  were  right  in  rejecting  the  evidence,  so.  far  as 
it  was  offered  in  justification.  Was  it  then  admissi- 
ble in  mitigation  of  damages  ?  Upon  this  point  we 
really  do  not  entertain  the  slighest  doubt.  The  evi- 
dence has  no  legal  tendency  to  show  that  any  for- 
feiture had  been  incut  red,  and  upon  the  proof  already* 
in  the  cause,  the  seizure  was  established  to  be  tortious. 
The  plaintiff  admitted  that  the  defendants  had  acted 
wftbout  malice,  or  an  intention  of  oppression.  Under 
stteh  circumstances,  he  waived  any  claim  for  rindid- 
tWe  damages,  and  the  state  court  very  properly  direct 
«4  the  jury,  that  the  plaintiff  could  only  recover  the 
actual  damages  sustained  by  him.  And  in  no  pdasibfe 
shape,  consistently- with  the  rules  of  law,  could  thetv- 
idence  diminish  the  right  of  the  plaintiff  to  recover  Ida 
actual  damages.  We  have  token  notice  of  this  point 
the  more  readily,  because  it  was  pressed  at  the  bar 
with  considerable  .  earnestness.  But  in  strictness  of 
lav*  the  point  is  not  subject  to  our  revision.  We  have 
no  right)  on  a  writ  of  error  from  a  state  court,  under 
1|te  act  of  congress,  to  inquire  into  the  legal  correctness 
6f  the  role  by  which  the  damages  were  ascertained  and 
fMessed.  There  is  ho  law  of  the  United  States,  which 
interferes  with,  or  touches,  the  question  of  damages.  It 
Ua  question  depending  altogether  upon  the  lomfnon 
law  ;    and  the  act  of  congress  .  has  expressly   precht* 
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1818.  ded  us  from  a  consideration  of  such  a  question*  Wheth* 
er  such  a  restriction  can  be  defended  upon  public  pol- 
icy, or  principle,  may  well  admit  of  most  serious 
doubts. 

We  may  now  pass  to  the  consideration*  of  the  sec* 
pnd  plea,  which  asserts,  as  a  defence, .  a  seizure  un- 
der the  laws  of  the  United  States,  by  the  express  in- 
struction of  the  president,  for  a  supposed  forfeiture 
tit  rem,  and  attempts  to  put  in  issue  the  question 
whether  such  forfeiture  was  incurred  or  not.  If  this 
plea  was  well  pleaded,  then  a  question  may  properly 
be  said  to  arise  within  the  meaning  of  the  25th  sec- 
tion of  the  judiciary  act,  and  as  the  state  court  de- 
cided against  the  right  and  authority  set  up  thereon, 
the  decision  is  re-examinable  in  this  court.  Several 
objections  have  been  urged  at  the  bar  against  the 
sufficiency  of  this  plea  upon  technical  grounds  ;  aid 
if  these  objections  are  well  founded,  then  it  may  be 
admitted  that  the  court  below  may  have  given  judg- 
ment oh  these  special  grounds,  and  not  hare  decided 
against  the  right  and  authority  set  up  under  the  United 
States.  In  the  first  place,  it  is  argued,  that  this  plea 
is  bad,  becauseit  does  not  answei  the  whole  charge 
in  the  declaration,  the  plea  justifying  only  the  taking 
and  detention,  and  containing  no  anfcwer  to  the  dam- 
aging, spoiling,  and  conversion  of  th$  property 
-charged  in  the  declaration.  We  are,  however,  of 
opinion,  that  the  plaintiff  can  take  nothing  by  this 
objection.  The  gist  of  the  action  in  this  case  was 
the  taking  and  deteption,  and  the  damaging,  spoiling, 
and  conversion    were    matter  of   aggravation  only ; 
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tod  it  is  perfectly  well  settled,  that  a  plea  need  answer  lBli. 
only  the  gist  of  the  action,  and  if  the  matter  alleged  in 
aggravation  be  relied  on  as  a  substantive  trespass,  it 
should  be  replied  by  way  of  new  assignment.  (Tay- 
lor v.  Cole,  3  T.  R.  292.  S.  C.  H.  Bl.  555.  Dye  v.  Apl«i  aerf 
Leatherdale,  3  Wils.  ft.  20.  Fisherwood  v.  Carman,  ™^  J$£ 
cited  3  T.  R.  297.  Gates  v.  Bayley,2  Wils.  B.  3i3.  1  ^%j£$ 
Saund.  R.  28;  note  3.  Cam.  Dig-  Plead.  E.  1.  Mon-  legrdin  aggm 
privatt  v.  Smith,  2  Camp.  R.  175.)  Independent,  how- ifed  «ui 
ever,  of  this  general  ground,  there  is,  in  this  particular,  tSSpfttt^*  H 
case,  a  decisive  answer  to  the  objection;  for  if  the  mat-  jj^jjf^-^^wr 
ter  of  the  plea  were  true  and  well  pleaded,  then  by  the  of  mi 
forfeiture  the  property  was  completely  divested  out  of 
.the  plaintiff;  and,  consequently,  neither  the  conversion 
nor  damage  were  any  injury  to  him. 

But  there  are  other  defects  in  this  plea  which,  in  S^H^ 
our  judgment,  are  fatal.  In  the  first  place  it  is  not 
alleged  that  the  ship  and  her  equipments  were  forfeited 
for  any  offence  under  the  laws  of  the  United  States.  It 
is  true  that  it  is  stated,  that  the  ship  was  attempted  to 
he  fitted  out  and  armed,  Vith  intent  that  she  should  be 
employed  in  the  service  of  a  foreign  state,  &c.  to  com- 
mit hostilities  upon  the  subjects  6f  another  foreign 
state,  &c.  contrary  to  the  statute  in  such  case  made  and 
provided.  But  it  is  not  added,  whereby  and  for  the 
cause  aforesaid  she  became  and  was.  forfeited  to  the 
United  States.  Nor  is  this  deficiency  supplied  by  the 
subsequent  averment,  that  the  ship  was,  by  the  instruc- 
tions of  the  president,  seized  "as  forfeited  *o  the  use 
of  the  United  States;9'  for  Ihe  manner  and  capse  of  the 
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1818.  forfeiture  ought  to  be  directly  stated.  The  plea  is, 
q2^^  therefore,  not  only  argumentative,  but  it  omits  a  suh- 
v,  stantive  allegation,  without  which  it  could  not  be  sua- 
Hojrt,      tained  as  a  bar. 

In  the  next  place,  the  plea  is  bad,  because  it  does 
not  aver  that  the  governments  of  Petion  and  Christo- 
phe  are  foreign  states  which  have  been  duly  recog- 
nised, as  such,  by  the  government  of  the  United 
States,  or  of  France,  which,  for  reasons  already  stated, 
was  accessary  to  complete  the  legal  sufficiency  of  the 
plea. 

And  in  our  judgment  a  still  more  decisive  objection 
is,  that  the  plea  attempts  to  draw  to  the  cognisance  of 
a  state  court  a  question  of  forfeiture  under  the  laws  of 
the  United  States,  of  which  the  federal  courts  have,  by 
the  constitution  and  laws  of  the  United  States,  an  ex- 
clusive jurisdiction.  For  the  reasons  already  mentidsv 
ed,  if  the  suit  for  the  forfeiture  was  still  pending  whtii 
the  action  was  brought,  that  fact  ought  to  have  been 
pleaded  in  abatement,  or  a  temporary  bar  to  such  action: 
If  the  action  was  brought  before  proceedings  in  rem  had 
been  instituted^  that  fact  ought  to  have  been  pleaded, 
with  an  allegation  that  the  jurisdiction  of  the  question 
of  forfeiture  exclusively  belonged  to  the  district  court 
of  the  district  where  the  seizure  was  made,  which 
would  have;  been  a  plea  in  the  nature  of  a  plea  to  the 
jurisdiction  of  the  state  court:  If  the  suit  were  de- 
termined, then  a  condemnation,  or  air  acquittal  with 
a  certificate  of  reasonable  cause  of  seizure,  ought  to 
have  been  pleaded,  as  a  general  bar  to  the  action. 
These  are  all  the  legal  defences  'which  the  mere 
seizure  could  justify;  and  if  these  all  failed,  then  the 
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Mixing  officer  most  hart  been  deemed  gui.*y  of  the  1818. 
trespass.  The  plea  then  stops  short  of  the  allega- 
tions which  the  seizing  officer .  was  bound  to  make 
to  sustain  his  defence,  and  it  attempts  to  put  in  issue 
nutter  which,  standing  alone,  no  court  of  common 
law  is  competent  to  try.  The  demurrer  then  may  well 
be  sustained  to  this  plea,  since  the  party  demurring  ad- 
mits nothing  except  what' is  well  pleaded,  and  the  plea 
being  had  in  substance,  there  is,  in  polat  pf  lap,  no 
confession  of  any  forfeiture. 

The  third  plea  differs  in  several  respects  from  the 
second,  and  is  that  on  which  the  court  have  felt  their 
principal  difficulty.  It  asserts  that  the  ship  was  attemp* 
ted  to  befitted  ont  and  armed,  with  intent  that  she 
should  be  employed  in  the  service  of  some  foreign  state, 
to  commit  hostilities  upon  the  subjects  of  another  for* 
eign  state  with  which  the  United  States  were  then  at 
peace,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided j  and  that  the  defendants  by  virtue 
of  the  instructions  of  the  president,  "did  take  posses* 
fcion  of,  and  detain,"  the  said  ship,  &c,  "in  order  to 
the  execution  of  the  prohibitions  and  penalties  of  the 
act  in  such  case  made  and  provided."  It  omits  to  al- 
lege any  forfeiture  of  the  ship,  or  that  she  was  seized 
as  forfeited.  So  far  then  as  the  plea  may  be  supposed 
to  rely  on  such  forfeiture  as  o  justification,  it  is  open  to 
the  same  objections  which  have  been  stated  against  the  fog \V  tSS% 
••condplea.  5SJ&S 

Another  objection  ha*  been  urged  at  the  bar  against  J**1  **.***• 
this  plea,  which  does  not  apply  to  the  second.  It  is,  prince  or  •tat* 
that  it  does  not  specify  the  foreign  state  in  whose  ■er-fL«U^hom 

Vei*HL  43  *£?*** 
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llilS.  vice,  or  agtinst  whom,  4he  ship  was  intended  to  be  em- 
ployed. As  the  allegation  follows  the  words,  of  the> 
statute,  it  has  sufficient  certainty  for  a  libel  or  informa- 
tion tn  rem  for  the  asserted  forfeiture  under  the  statute; 
and,  consequently,  it  has  sufficient  certainty  for  a  plea. 
Indeed,  there  is  as  much  certainty  as  there  would  have 
been,  if  it  had  been  averred  that  it  was  in  the  service  of 
or  against,  some  foreign  state  unknown  to  the  libellant, 
which  has  been  adjudged  in  this  court,  to  be  sufficient 
in  an  information  of  forfeiture,  (Locke  r.  The  United 
State*,  7  Oranch,  339. 

But  the  main  objection  to  this  pleads  that  it  at" 
tempts,  to  justify  the  taking  possession,  and  detaining  of 
the  ship,  under  the  instructions  of  the  president,  when 
the  facts  stated  in  the  plea  do  not  bring  the  case 
within  the  purview  of  the  statute  of  1794,  ch  60 
which  is  relied  on  for  this  purpose*  This  statute,  m 
the  seventh  section,  provides,  that  in  every  case  in 
Which  a  vessel  shall  be  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out-  and  armed,  or  in  which  the 
.  force  of  any  vessel  of  war,,  cruiser,  or  other  armed 
ttssel,  shall  be  increased  or  augmented,  Or  in  which 
any  military  expedition  or  enterprise  shall  be  blgun, 
or  set  on  foot,  contrary  to  the  prohibitions  and  provi- 
sions of  that  act,  and  in  every  case  of  the  capture  of 
a  ship  or  vessel  within  the  jurisdiction  or  protection 
of  the  United  States,  and  in  every  case  in  which  any 
process  issuing  out  of  any  court  of  the  United  States 
shall  be  disobeyed  or  resisted  by  any  person  ox  per- 
sons, having  the  custody  of  any  vessel  of  war,  cruiser, 
er  other  armed  vessel  of  any  foreign  prince   or  state, 
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or   of  the  subjects  or  citizens  of  any  suchjirince   or      IBIS. 
state;  in  entry  such  ca$t%  it  shall  be  lawful  for  the  pres- 
ident of  the  United  States,  or  such  other  person  as  he 
shall  have  empowered  for  that  purpose  to  employ  such 
part  of  the  land  or  navel  forces  of  the  United  States, 
or  of  the  malitia  thereof,  as  shall  be  judged  necessary 
for  the  purpose  of  taking  possession  of  and  detaining  any 
such  ship  or  vessel,  with  her  prize  or  prized  if  any,  in 
order  to  the  execution  of  the  prohibitions  and  penalties 
of  the  act,  &c.     It  is  to  be  recollected  that  this  third 
plea  does  not-  allege  any  forfeiture,  or  justify  the  taking 
and  detaining  of  the  ship  for  any  forfeiture;  and  that 
it  does  not  allege  that  the   president  did  employ  any 
7>art  of  the   land  or   navel  forces,  or  .militia  of  the 
United  State*  for  this  purpose,  or  that  the  original  de- 
fendants, or  either    of  them,  belonged  to  the  navel  or 
military  forces  of  the  United  States,  or  were  employed 
in  any  such  capacity,  to  take  and  detain  the  ship,  in  or- 
der to  the  execution  of  the  prohibitions  and  penalties 
of  the  act.    But  the  argument  is,  that  as  th£  president 
had  authority  by  the  act  to  employ  the  navel  and  mili- 
tary forces  of  the  United  States   for  this  purpose,  a    The  7th  ne 
/fortiori,  he  aught  do  it  by  the  employment  ofcivil  force.  SmiS&S 
But  upon  the  most  deliberate  consideration,  W6  are  of *»•»<*»«»* 
a  different  opinion.     The  power  thus  entrusted  to  the  erapttocuM 
president  is  of-a  very  high  and  delicate  nature,  and  man- sure  m.  detm 
ifestly  intended  to  be  exercised  only  when,  by  the  ordi-  b^inforced'bT 
nary  process  or  exercise  of  civil  authority,  the  purpo*.^  °^JJJJJJ 
ses  of  the  law.  cannot  be  effectuated.      It  is  to  be  ex-And  &£••* 
erted  oji  extraordinary  occasions,  and  subject  to  thstppMfafeat'*   • 

high  responsibility  which  all  executive  acts  necessarily  p^Mwvai^r 

nitttarjr  po# 
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18 IS.      involve.     Whenever  it  is  exerted,  all  persons  who  set 


Gektoa 


in  Obedience  to  the  executive  instructions,  in  case* 
"T"""  within  the  act,  are  completely  justified  in  taking  pb* 
Hoyt  session  of,  .and  detaining  the  offending  vessel,  and  ferfc 
not  responsible  in  damages  for  any  injury  Which  the 
party  may  suffer  by  reason  of  such  proceeding*  Surely 
it  never  could  have  been  the  intention  6f  congres*, 
that  such  a  power  should  be  allowed  as  a  shield  to  thfe 
seizing  officer,  in  cases  where  that  seizure  might  be 
made  by  the  ordinary  civil  means?  One  Of  the  easel 
put  in  the  section  is,  where  any  process  df  the  courts 
of  the  United  States  is  disobeyed  and  resisted;  and 
this  case  abundantly  shows,  that  the  authority  of  thfc 
president  wis  not  intended  to  oe  called  into  exercise, 
unless  where  tailitary  and  naval  force  were  necessary 
to  ensure  the  execution  of  the  laws.  In  terms  thfe 
Section  is  confined  to.  the  employment  of  military 
and  naval  forces;  and  there  is  neither  public  polity  no* 
principle  to  justify  an  extension  of  the  prerogative, 
beyond  the  terms  in  which  it  is  given.  Congress 
might  be  perfectly  willing  to  entrust  the  president 
With  the  power  to  take  and  detain,  whenever,  in 
his  opinion,  the  case  was  so  flagrant  that  military  or 
naval  force  was  necessary  to  enforce  the  law*,  and 
yet  with  great  propriety  deny  it,  where,  from  circum- 
stances of  the  case,  the  civil ;  officers  of  the  go- 
vernment might,  upon  their  private  responsibility, 
without  any  danger  to  the  public  peace,  completely  ex- 
ecute them.  It  is  certainly  against  the  general 
theory  of  our  institutions  to  create  great  -  discretion- 
ary powers   by  implication;  ind   in  the  present  ifl- 
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Mince  we  see  nothing  to  justify  it,    The  (bird  plea      li!8. 
it,  therefore,  for  this  additional  reasbn,  bad  in  its 
Very    substance,  and  the   state  court  were  right  in 
giving  judgment  on  the    demurrer    for  the  Original 
plaintiff. 

Thfe  judgment  of  the  court  .for  the  correction  of  er- 
rors of  the  state  of  New-York,  is  affirmed  with  dama- 
ges at  the  rate  of  6  per  cent,  upon  the  judgment,  from 
the  rendition  thereof,  and  costs. 

Mr.  Justice  Johnso*.  As  the  opinion  delivered  ift 
this  case  goes  into  the  consideration  of  a  variety  of  to- 
pics which  do  not  appear  to  me  to  be  essential  to  the 
vase,  I  will  present  a  brief  vitew  of  all  that  I  consider 
as  now  decided. 

Three  pleas  are  filed  to  the  .action.  The  first,  is 
the  general  issue,  under  which,  according  to  the  prac- 
tice of  the  state  from  which  the  case  comes,  notice 
was  gifsn  that  the  forfeiture  *ould '  be  given  in  evi- 
dence. 

The  second  plea  is  a  justification,  On  the  ground 
of  a  seizure  under  the  order  of  the  president,  for  the 
forfeiture  incurred  under  the  third  section  of  the  act  of 
1794. 

The  third  is.  a  justification  under  the  order  of  the 
president,  to  detain  for  the  purpose  of  enforcing  the 
prohibitions  and  penalties  incurred  under  the  third 
taction.  And  this  order  is  supposed  to  have  been 
issued  under  authority  given  in  the  seventh  sec- 
tion. 

On  the  first  plea  issue  was  taken  ;  and  on  the  trikl 
the  state  court  refused  to  admit  evidence  of  the  fo?  • 
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J81S.      feiture,  oh  the  ground  that  the  acquittal  in   the  dis- 

O^ton     ^cl  court  was  conclusive  against  the  forfeiture.     And 

w.        on  this   point  this  court  is  of  opinion  that  the  state 

Hoyt.     court  decided  correctly*      This  court  is  also  of  opi- 
Aeoaittolin    ,  J  .      r 

the  dtarict    nion,  that  the  state  court  could  not  have  tried  the 

ita.  question  of  forfeiture  arising  under  the   laws  of  the 

Sum  eourts United  States.  But  this  point  would  have  been  fatal 
thoqutHMionSf10  the  8uit>  not  to  the  defence,  had  it  been  properly 
ft***"*       pleaded. 

Defect  of  the  To  the  second  and  third  pleas  the  defendant  deraur- 
MtttaiiJn?  an re^ "  but  as  the  second  plea  contained  only  an  argu- 
«jpfamcnuuT«mentatjve^   an(j^  0f  courgC)  defective  averment   of  the 

forfeiture,  viz.  "  seized  as  forfeited,"  that  is  "  because 
forfeited,"  that  plea  did  not  bring  up  the  question  of 
forfeiture,  or  any  question  connected  with  it. 

Neither  does  the  third  plea  bring  up  the  question  of 
forfeiture  :  for  the  justification  therein  relied  on  is 
The  seventh  wholly  independent  of  the  forfeiture,  and  rests  upon 
Suinmlttd^16  ^>r('er  °*  *e  Prcs^cnt  to  detain  for  trial,  in  effect, 
not  authorize  AAd  hence  the  only  other  point  in  the  case  is,  whether 
cideTprivate  the  seventh  section  of  the  act  empowered  the  presi- 
jJjJjTta^ly  dent  to  issue  such  an  order.  And  on  this  point  we  are 
•*"*Pj°7j*J  of  opinion,  that  there  is  no  power  given  by  that  act  to 

navel  force  to  authorize  a  seizure,  but  only  to  call  on  the  military  or 

enforce  e  eei* 

core,  naval  forces  to  enforce  a  seizure  when  necessary.     The 

defence  set  up  is- not  founded  upon  the  exercise  of  s  ch 

a  power,  but  upon  a  supposed  order  to  the  defendants, 

in  their  private  individual  character,  to  take  and  detain. 

The  act,  therefore,  does  not  sustain  the  defence. 

Judgment  affirmed. 
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Mr.  D.  B.  Ogden  inquired  to  which  of  the  state 
courts  the  mandate  to  enforce  the  judgment  was  to  be 
transmitted. 

Mr,  Chief  Justice  Marshall*  We  must  consider 
the  record  as  still  remaining  in  the  supreme  court  of 
New  York,  and  consequently  the  mar. date  must  be  di- 
rected to  that  court. 

Mandate  to  the  supreme  court  of  New- York* 

Jr  ooment.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  supreme  court  of  ju- 
dicature of  the  people  of  the  state  of  New-York> 
returned,  wiih  the  writ  of  error  issued  in  this  case, 
and  was  argued  by  counsel*  On  consideration 
whereof,  it  is.adjudged  and  ordered,  that  this  cdurt 
having  the  power  of  revising,  by  writ  of  error,  the 
judgment  of  the  highest  court  of  law  in  any  state,, 
in  the  cases  specified  in  the  act  of  congress,  in  such 
case  provided,  at  any  time  within  five  years  from  the 
rendition  of  the  judgment  in  the  said  courts,  have  the 
power  to  bring  before  them  the  record  of  any  such 
judgment,  as  well  from  the  highest  court  of  law  in 
any  state,  as  from  any  court  to  which  the  record  of 
the  said  judgment  may  have  been  remitted,  and  in 
which  it  may  be  found,  when  the  writ  of  error  from 
this  court  is  issued.  And  the  court,  therefore,  in  vir- 
tue of  the  writ  of  error  in  this  cause,  do  proceed  and 
take  cognizance  of  this  cause  upon  the  transcript  of 
the  record  now  remaining  in  the  supreme  court  of 
judicature  of  the  people  of  the  state  of  New- York ; 
and  they  do  hereby  adjudge  and  order,  that  the  judg. 
ment  of  the  court  for  the  trial  of  impeachments  and 
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111 8.      correction  of  errors  in  this  case,  be,  and  the  same  is 
y^f^^  hereby  affirmed,  with  costs  and  damages,  at  the  rate 
r,    -    of  six  per  centum  per  annum  on  the  amount  of  tne 
JBevans.    judgment  of  the  said  court,  for  the  trial  of  impeach* 
ments  and  correction  of  errprs  of  the  state  of  New- 
York,  to  be  computed  from  the  time  of  the  rendition 
of  the  judgment  of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors  of  the  -state  of 
New  York. 


(Constitutional  Law.) 
The  United  States  v.  Bevans. 

Admitting  that  tbe  3d  artiole  of  the  constitution  of  the  Unhid  State*, 
wbioh  doclaroa  that  u  (ho  judieial  powor  aball  eztand  to  all  eaaaa  of 
admiraltv  and  maritime  jurisdiction,"  vesta  in  (be  United  States 
exclusive  jurisdiction  of  .all  auch  eases,  and  that  a  murder  commit* 
ted  in  the  waters  of  a, state  where  tbe  tide  ebbe  and  flows,  ie  a  east 
of  admiralty  and  maritime  jurisdiction  ;  Congress  bare  not,  in  tbe 
6th  section  of  the  act  of  1790,  eh.  9;  ."  for  tbe  punishment  of  cer- 
tain offences  against  the  United  8tates,"  so  exercised  thie  power  as 
to  confer  on  the  courts  of  tbe  United  States  jurisdiction  over  such 
murder. 

<tumriy  whether  courts  of  common  law  have  concurrent  jurisdiction 
with  the  admiralty  over  murder  committed  in  bays,  4e.  which  are 
enclosed  parte  of  the  sea  1 

Congress  having,  in  the  8th  section  of  the  act  of  1790,  eh.  9,  provided 
fur  tbe  punishment  of  murder,  Ac.  committed  "  upon  tbe  high  aeas, 
pr  in  any  river,  haven,  .basin,  or  bay,  out  of  tbe  jurisdiction  of  any 
particular  state,"  it  is  not  tbe  offence  committed,  bat  the  oejr,  eW 
in  which  His  committed,  that  must  be  net  of  the  jurisdiction  of  the 
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t%»  gnat  to  the  UnHed  States  til  the constitution  of  til  eneesof  edml-       Hit 
nlty  and  maritime  jerbdiction,  docs    nqt  eiteod  to  a  cecsion  of  the      ^wn^ 
Waters  in  which  those  cases  may  arise,,  or  of  a  general  joriadietion  otot  Unit.  StateY 
the  seme.    Congress  nay  pate  all  laws  which  are  neeesssary  foe  ghr-  T" 

'  sag  the  meet  completo  effect  lo  the  exereiso*  of  the  admiralty  and  mar*    **    > 
itimojariadiction  {ranteo^toth*  epvernment  of  tho  Union.     Bat  the 
JcnOral  jurisdiction  ever  the  place,  aobjeot  to  this  grant,  adheres  to  the 
territory  is  a  portion  of  territory  not  yat  given  away:  'and  the  residua* 
ry  powers  of  legislation  still  remain  in  the  state. 

Congress)  hare  power  to  prov'ne  for  the  punishment  of  Olfenoee  commit- 
ted by  persona  serving  op  hoar*,  a  ship  of  war  of  the  United  StaUsf 
wherever  that  ship  may  lie.  Bat  congress  have  not  exercised  that  pow- 
er in  the  case  of  a  ship ,  lying  in  the  waters  of  ibeTJnited  States;  tho 
words  "within  any  fort,  arsenal,  deek-yovd,  msgaxine,,  or  in  my  other 
pimM  of  district  of  country  wfirftr  IneeeJe  and  *scUt9i*€Juri$dtctio* 
tfthe  UnUtd  Sutur  in  the  third  section  of  the  net  of  1790,  oh.  9. 
net  extending  to  a  ship  of  war,  bet  only  to  objects  in  their  nature 

-  A*ed  end  territorial. 

The  defendant,  William  Bevans,  was  indieted  for 
niurder  in  the  circuit  court  for  the  district  of  Massa- 
chusetts. The  indictment  was  founded  on  the  8th 
section  of  the  act  of  congress  of  the  '30th  6f  April, 
1790,  ch.  9.  and  wrts  tried  upon  the  plea  of  not  guilty. 
At  the  trial,  it  appeared  in  evidence  that  the  offence 
eharged  in  the  indictment,  was  committed  by  the  pri- 
soner on  the  sixth  day  of  November,  1816,  on  board 
the  United  States  ship  of  war  Independence,  rated  a 
ship  of  the  line  of  seventy -»fou*  guns,  then  in  commis- 
sion, and  in  the  actual  service  of  the  United  State** 
under  the  command  of  Commodore  Bainbridge.  At  the' 
tame  time,  Wilf  im  Bevans  wss  a  marine  duly  enlist- 
*d,  and  in  the  service  of  the  United  States,  and  was 
acting  as  sentry  regularly  posted  on  board  of  said  ship^ 
and  Peter  Leinstrum  (the  deceased,  named  in  the  in- 
dictment) was  at  the  same  time  duly  enlisted  and  in 

Vol.  III.  44 
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181  tf.  the  service  of  the  United  Statet  as  cook's  mate  on  board 
UttiTstat  of  said  ship.  The  said  ship  was  at  the  same  time  lying 
T.  at  anchor  in  the  main  channel  of  Boston  harbours  in 
roans,  waters  of  a  sufficient  depth  at  all  times  of  tide  for  ships 
of  the  largest  class  and' burden,  and  to  which  there  is 
at  all  times  a  free  and  unobstructed  passage  to  the  open 
sea  or  ocean.  Th*  nearest  land  at  Ipw  water  mark  to 
the  position  where  the  skip  then  lay,  on  various  sides 
is  as  follows,  viz :  The  end  of  the  long  wharf  so  call- 
ed in  the  town  of  Boston,  bearing  south-west  by  south, 
half  south  at  the  distance  of  half  a  mile  ;  the  western 
point  of  William's  Island,  bearing  north  by  west,  at 
the  distance  between  one  quarter  and  one  third  of  ~a 
mile  ;  the  navy  yard  of  the  United  States*  at  Charles- 
town,  bearing  north-west  half-west,  at  the  distance  of 
three  quarters  of  a  mile,  and  Dorchester  point  so  call- 
ed, bearing  south  southeast,  at  the  distance  of  two  miles 
and  one  quarter,  ana  the  nearest  point  of  Governor's 
Island  so  called,  (ceded  to  the  United  States,)  bear- 
ing southeast  half-east,  aJt  the  distance  of  one  mile  and 
three  quarters.  To  and  beyond  the  position  or  place 
thus  described,  the  civil  and  criminal  processes  of  the 
courts  of  the  state  of  Massachusetts,  have  hitherto 
constantly  been  served  and  obeyed.  The  prisoner  was 
first  apprehended  for  the  offence  in.  the  district  of  Mas- 
sachusetts. 

The  jury  found  a  verdict  that  the  prisoner,  William 
Bevans,  was  guilty  of  the  offence  as  charged  in  the 
indictment. 

Upon    the  foregoing  statement  of  facts,  which  was 
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stated  and  made  under  the  direction  of  the  court,  the      !•••• 
prisoner,  by  his  counsel,  after  verdict,  moved  for  a  B^u^Tstat* 
trial,  upon    which    motion    two  questions  occurred,        f. 
which  also  occurred  at  the  trial    cf  the  prisoner.     1.    Bevaas. 
Whether,  upon  the  foregQing  statement  of  facts,  the 
offence  charged  in  the  indictment,  and   committed  on 
board  the  said  ship  as  aforesaid,  was    within  the  ju- 
risdiction of  the    state  of   Massac h»  setts,    or  of  any 
court  thereof.     2dv  Whether  the  offence  charged  in  the 
indictment,  and  committed  on  board  the    said  ship  as 
aforesaid,  was  within  the  jurisdiction  or  cognizance  of 
the  circuit  court  of  the  United  States,  for  the  district 
of  Massachusetts.     Upon  which  questions,  the  judges 
of  the  said  circuit  court  were  at    the   trial,  and   upon 
the  motion  for  a    new  trial,  opposed  in  •  opinion  ;  and 
thereupon,  upon  the  request  of  the  district  attorney  of 
the  United  States,  the  same  questions  were  ordered  by 
the  said  court  to  be  certified  under  the    seal    of  the 
court  to  the  supreme  court,  to  b*  finally  decided. 

Mr.  WebiUr9  for  the  defendant.  The  ground  of  the  ftb.4ith. 
motion  for  a  new  trial  in  this  case  is,  that  on  the 
facts  proved,  the  offence  is  not  within  the  jurisdiction 
of  the  circuit  court  of  the  United  States.  The  indict- 
ment is  founded  on  the  8th  section  of  the  act  of  con- 
gress, for  the  punishment  of  certain  crimes  ;  by  which 
act,  murder  is  made  cognizable  in  the  courts  of  the  Uni- 
ted States,  if  committed  "upon  the  high  seas,  or  in  any 
fiver,  haven,  bason  or  bay,  out  of  the  jurisdiction  of  any 
particular  state."    To  sustain  the  jurisdiction,  in  this 
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HI*,     ease,    then   it     mast  appear,    either  that  the  plaoe 
Unit.  States  w^ere  the  murder  was  committed  was  the  "high  seas," 
y,         or  that  it  was  a  river,  bay,  or  ba*on, .  not  within  the 
B^W.     jurisdiction    of  any    state.     1#   The  murder  was  not 
committed  on  the  high  seas*  because  it  was  commit- 
ted  in  a  port%    or     harbour;    and    ports     and    bar 
bours    are    not  pvts   of  the    high  seas.      To  some 
purposes,     they    may  be    considered    as    parts    of 
the  sea,  but  not   of   the    high  sea.    Lord  Hale    says, 
"the  sea  is  either  that  which  lies  within  the  body    of 
a  county   or   without.     The    part  of  the  sea   which 
lies   not    within   the     body    of  a    county,    is  called 
the  main   sea    or    ocean,"*      By    the    "main    sea" 
Lord     Hale      undoubtedly    means  <the    same  as  is 
expressed  by  "high  sea,"  "mare  altum"  or  ufc  haut 
meer."    There  is  a  distinction    between  the    mean* 
ing    of  these  last  terms,    and  the   meaning    of  At 
$ea.     And  this  distinction  does  not    consist  merely  in 
this,  that    is    "higlj    sea"  to  low    water    mark    on/' 
ly,  and    sea  to  high   water  wark,    when  the  tide  is 
full.     A    more    obvious    ground     of    distinction  is, 
that  the  .  high  seas  import  the    unenclosed  and    open 
ocean,     Without    the    fauces  terrss%    So  Lord     Hale 
jnust.be   understood    in    the    passage    cited.     Ports 
and    harbours   are,   by  the   common   law,  Within  the 
bodies    of    counties;  and   that  being    the   high   sea 
which  lies  npt  within  the   body  of  any  county,  ports 
and  harbours  are,  consequently,  not  part  of  the  high 
*eas.    Exton,  one  of  the   distinguished    advocates  of 
(he    admiralty  jurisdiction,  sneers    at    the    eommoi; 

a  Zfefc,  DeJureMarU.  cM 
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lawyers,  for  the  alleged  absurdity  of  supposing  ships      Hit. 
to  ride   at  ancher,  or  to  sail,  within  the  body  of  tht  u^gJJ^ 
county.    The    common    lawyers    might    retort,    the         * 
greater  incongruity  of  supposing  ports  and   harbours     Bevaafc. 
to  be  found  on  the  high  seas.*      "  Touching  treason 
or  felony,"  says  Lord  Hale,  "  committed  on  the  high 
sea,  as  the  law  now  stands,  it  is  not  determinable  by 
the  common  law  courts.     But  if  a  felony  be  commit 
ted  in  a  navigable  arm  of  the  sea,  the  common  law 
hath  a   concurrent  jurisdiction."6      A  navigable  arm 
of  the  sea,  therefore,  is  not  the  high  sea.     The  com- 
mon and  obvious  meaning  of  the  expression,  "  high 
seas,"  is  also  the  true  legal  meaning.    The  expres- 
sion describes  the  open  ocean,  where  the  dominion  of 
the  winds  and  Waves  prevails  without  check  or  con- 
trol.    Ports  and  harbours,   on  the  contrary,  are  places 
of  refuge,  in  which  protection  and  shelter  are  sought 
from  this  turbulent  dominion,  within  the  inclosures  and 
projections  of  the  land.     The  high  sea,  and   havens, 
instead  of  being  of  siorfilar  import,  are  always  terms  t»f 
opposition. 

*•  Insula  portum 
fifficit  objectu  late  rum :  guibu*  bmnis  ab  alio 
Frangitur,  inque  sinus  scindit  sese  pnda  reductosl" 

The  distinction  is  not  only  asserted  by  the  common 
lawyers,  but  recognised  by  the  most  distinguished 
Civilians,  notwithstanding  what  is  said  in  the  case  hi 
Owen,'  and  some  other  dicta.    The  statute   13  Rich 

m  Eztm,  J4t.        b  2  Bale's  P.  C.  ch.  3.      •  e  Oven,  1*3. 
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18 It,  ard  II.  ch.  5,  allows  the  admiral  to  entertain  jurisdic- 
y^^  tion  of  things  done  en  the  sea,  il  sur  le  niter."  The 
civilians  contend,  that  by  this*  expression,  the  adroU 
BtfMs.  raltjr  has  jurisdiction  in  ports  and  havens,  because  the 
admiral  is  limited  to  such  things  as  are  done  on  the 
tea,  and  not  to  such  only  as  are  done  on  the  high 
sea.  In  remarking  upon  this,  and  other  statutes  rela- 
ting to  the  admiralty,  im his  argument  for  the  juris- 
diction of  that  court,  delivered  in  the  house  of 
lords,  Sir  Lcoline  Jenkins  says :  "  The  admiral 
being  a  judex  ordinariusy  (as  Bracton  calls  such 
as  have  their  jurisdiction  fixed,  perpetual,  and 
natural,)  for  100  years  before  thia  statute ;  it  ahall 
BOt  be  intended  to  restrain  him  any  further  thta 
the  words  do  necessarily  and  unavoidably  import. 
For  instance,  the  statutes  say,  that  the  admiral 
shall  intermeddle  only  with  things  done  upon  the  sea ; 
it  will  be  too  hard  a  construction  to  remove  him  fur* 
ther,  and  to  keep  him  only  super  altum  mare :  if  he 
had .  jurisdiction  before  in  havens,  ports,  and  creeks, 
he  shall  have  it  still ;  because  all  derogations  to  an 
antecedent  right  are  odious,  and  ought  to  be  strictly 
taken."*  This  argument  evidently  proceeds  on  the 
ground  of  an  acknowledged  distinction  between  the 
sae}  and  the'  high  sea  ;  the  former  including  ports  and 
harbours,  the  latter  excluding  them.  Elton's  com- 
ment on  the  same  statute,  13  Richard  II.  ch.  5.  is  to 
the  aame  effect.  "  Rere,<  sur  le  roeer,"  says  he,  u  I 
hope  shall  not  be  taken  for  super  altum  mare ;  when 
at  the  statute  is  so  absolutely  free  from  distinguish* 
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ing  an  j  one  part  of  the  sea  from  the  other,  or  limiting  18  It* 
the  admiral's  jurisdiction  unto  one  part  thereof,  more  ••  ^  5*^^ 
than  to  another;  but  leaveth  all  his  cognizance.  y. 
But  this  I  am  sure  of,  that  by  the  records  throughout  Befana* 
the  reign  [of  Edward  III.]  the  admirals  were  capita- 
net  et  admiralli  omnium  portuum  et  locorum  per  corf- 
teram  maris,  (as  hath  been  already -showed,)  a*  will  as 
of  the  main  sea.""  This  writer  is  here  endeavoring  to 
establish  the  jurisdiction  of  the  admiralty  over' ports  and 
harbours,  not  as  they  are  parts  of  the  high  sea,  but  as 
they  are  parts  of  the  sea.  He.  contends,  therefore, 
against  that  construction  of  the  statute  by  which  juris- 
diction on  the  sea  would  be  confined  to  jurisdiction  on 
the  high  sea.  Upon  the  authority  therefore,  of  the  civ- 
ilians themselves,,  as  well  as  on  that  of  the  common  law 
courts,  ports  and  harbours  roust  be  considered  as  not 
include  J  in  the  expression  of  the  high  seas.  Indeed, 
the  act  of  congress  itself  goes  clearly  upon  the  ground 
of  this  distinction.  It  provides  for  the  punishment  of 
murder  and  robbery  committed  on  the  high  seas.  It  al- 
so provides  for  punishment  of  the  same  offences,  whtfn 
committed  in  ports  and  harbours  of  a  particulur  des- 
cription. This  additional  provision  would  be  absurd, 
but  upon  the  supposition  that  ports  and  harbours  were 
not  parts  of  the  high  sea.  2  If  this  murder  warf  not 
committed  on  the  high  seas,  was  it  committed  fn  such 
haven  or  harbour  as  is  not  within  the  jurisdiction  of  any 
state?  The  case  states,  that  in  point  of  fact,  the  juris- 
diction of  Massachusetts  has  been  constantly  exercised 
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ov.erthe  place.  Prima  fdcU  this  is  enough.  It  satis 
fiee  the  intent  of  the  act  of  Congress.  It  show*  that 
the  crime  would  not  go  unpunished,- .  even  if  the  au- 
thority of  the  United  States  court  should  not  interfere 
Aft  actual  jurisdiction  in  such  case  will  be  presumed 
.to  be  rightful.-  Thus  in  the  case  of  Captain  Gooderej- 
kdicted  for  the  murder  of  his  brother,  Sir  John 
Dinley  Goodere,  m  a  ship,  in  Kiftgroad,  belov*  Bris- 
tol, the  indictment  being  tiled  before  the  recorder  of 
Bristol,  and  the  murder  being  alleged  to  have  been 
committed  within  the  body  of  the  county  of  that  city, 
witnesses  were  called  to  prove  that  the  process  of  the 
city  government  had  frequently  been  served  and  obey- 
ed,; where  the  ship  was  lying  when  the  murder  waf 
committed  on  board;  and  this  was  holdeit  (o  be  suf- 
ficient to  sho"»  j  -  that  the  offence  was  committed  within 
the  jurisdiction  of  the  city.«  But  the  jurisdiction  of 
Massachusetts,  over  the  place  where  this  murder  was 
Committed  can  be  shown  to  be  rightful.  It  is  true  that 
the  judicial  power  of  the  United  States  extends  to' 
all  cases  of  admiralty  and  maritime  jurisdiction? 
and  it  may  be  admitted,  that  this  power  is  exclusive, 
and  that  no  state  can  exercise  any  jurisdiction  of  that 
sort.  Still  it  will  remain  to  be  shown,  not  only  that 
this  offence  is  one  of  which  the  admiralty  has  juris* 
dictioa,  but  also,  that  it  is  one  of  which  the  admiralty 
has  exdusi' „  jurisdiction.  For  although  the  state* 
courts,  and  the  courts  of  tne  United  States,  cannot 
have  <3>r~;urrent  admiralty  jurisdiction,  yet  the  come 
mpn  law  fend  the  admiralty  may  have  concurrent  j,uk 
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tisdiction  ;  and  the    state  court  in    the  exercise  of      JM*» 
thek  common  law  jurisdiction^  may  have    authority %j  .    Salsa 
to  try  this  offeree,  although  it  might  also  be  subject         *. 
to  the  concurrent  jurisdiction   of  a  court  of   admiral-     Btwaifc 
ty,  and  might  hare  been  tried  in  the  courts  of  the  Uni- 
ted States,  if  congress  had  seen  fit  to  give  the  courts 
jurisdiction   in  such  cases.      But  the   act  only  gives 
jurisdiction  to  the  circuit  bouxt,  in  cases    where  there. 
is  no  jurisdiction  in  the  state  courts.     The  state  courts 
e"*e^ci?e,  in  this  respect,  the   entire   common   law  ju- 
risdiction.    If,  therefore,,  the    common  law   has  a  ju- 
risdiction in  this  case,  either   exclusive  or  concurrent, 
the  authority  of  the  circuit  court    under  the   act  does 
not  extend  tait.     In  -order  to.  sustain   this  conviction* 
it  must  be  shown,  not  only  that  it    is  a  qase  of  ex-' 
elusive  admiralty  jurisdiction,  but  also  that  congress 
has  conferred  on  the  circuit  court  all  (he  admiralty  ju- 
risdiction that  it  could  confer.     But  congress  has  not 
provided,  that  the  admiralty  jurisdiction   of  the  circuit 
court  over  offences  of  this  nature   shall  be   exercised, 
in  any  case  in  which  there  is    a  concurrent    common 
lawjurisdiction  in  the,  state  courts.     There  is  a    ju- 
risdiction, in  this  case,  either  exclusive  or  tfmcurrfent, 
in  the  common   law;    because  the   place   where,  the 
murder  was  committed  was  a  port  or  harbour,  and    all 
potts  and  harbours  are  taken^  by  the  common  law,    to 
be  within  the  bodies  of  counties.      It  is  true,  that  by 
the  statute  15  Rkh»   II.  ch.  3.  jurisdiction  is  given  to 
Ike  admiral  over  murder  and  mayhem,   committed  in 

m  Cwyrt  Dig.  Admiralty,  E.  Bat.  Abr.    Court    of  Admiralty,   A.  % 
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1118.      great  $hips,  lying  in  the  streams  of  great  rivers,  be* 

^iSTsutcs  ^e  br^5es  ncar  ^e  ***•  ^ord  Coke's  reading 
t.  of  this  statute  would  altogether  exclude  tbe  admiral's 
Aval*,  jurisdiction  from  ports  and  harbours  ;  brut  Lord  Hale 
holds  the  jurisdiction  to  be  concurrent.  "This 
statute  first  gave  the  admiral  jurisdiction  in  any  river 
cfrcreek  within  the  body  of  a  county.  But  yet  ob- 
serve, ibis  is  not  exclusive  of  tbe  courts  of  common 
la# ;  and,  therefore,  the  king's  bench,  *c.  hare  here- 
in a  cdn  current  jurisdiction  with  the  court  of  admi- 
ralty. w«  And  this  doctriue  ofLord  Hale,  is  now  sup* 
posed  to  be  the  settled  law  in  England ;  viz.  that*  the 
common  law  and  the  adntralty  have  concurrent  ju- 
risdiction over  murder  and  mayhem,  committed  in 
great  rivers,  jkc.  beneath  the  bridges  next  the  sea. 
It  is  not  doubted,  certainly,  that  the.  common-  law  has' 
jurisdiction  in  such  cas4s.  In  Qoodere's  efts*,  before 
mentioned,  some  question  arose,  about  the  court  in 
which  the  offender  should  be  tried-.  The  opinion 
of  the  attorney  and  solicitor  general,  Sir  Dudley 
RideY  and  Sir  John  Strange,  was  that  tbe  'trial 
ntAist  be  in  the  county  of  the  city  of  Bristol  He 
was  accordingly,  tried  before  Sir  Michael  Foster, 
recorder  6f  the  city*  and  convicted.  From1  the  tertas 
in  which  the  opinion  of  the  attorney  and  solicitor 
general  wad  expressed,  it  might  be  inferred  that  the 
common  law  was  thought  to  have  executive  jurisdiction 
of  the  case,  agreeably  to  tbe  well-known  opinion  of 
Lord  Coke.  At  any  rate,  it  was  admitted  to  have 
jurisdiction,  either  exclusive  or    concurrent,  and   it 
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4ets  not  appear  that  the  civilians  who  were  consul  ed  *•!•• 
on  the  ocopion,  Dr.  Paul  and  Sir  Edmund  Isham,  fj^j^Li 
doubted  of  this.*  If,  then,  the  common  law  would  1. 
have  jurisdiction  of  this  offence  in  England,  it  has 
jurisdiction  of  it  here.  The  admiralty  will  not  ex- 
clude the  common •  law  in  this  case,  unless  it 
would  exclude  it  in  England.  The  extent  of  admiral- 
ty and  maritime  jurisdiction  to  be  exercised  under  the 
constitution  of  the  United  States,  must  be  judged  of  by 
the  common  law.  The  constitution  must  be  co&~ 
•trued,  in  tbia  particular,  by  the  same  rule  of  inter* 
psetation  which  is  applied  to  it  in  other  particulars. 
It  is  impossible  to  understand  or  explain  the  consti- 
tution without  applying  to  it  a  common  law  construc- 
tion. .  It  uses  terms  drawn  from  that  science,  and  in 
many  cases  would  be  unintelligible  or  insensible,  but 
for  the  aid  of  its  interpretation.*  The  cases  cited 
show,  that  the  extent  of  the  equity  powers  .of  the 
United  States  courts  ought  to  be 'measured  by  the  ex- 
tent of  these  powers,  in  the  general  system  of  the  com- 
mon law.  The  same  reason  applies  to  the  admiralty 
jurisdiction.  There  may  be  exceptions,  founded  pn 
particular  reasons,  and  extending  as  far  as  the  reasppt 
extend  oh  which  they  are  founded.  But  as  a  general 
rule,  the  admiralty  jurisdiction  must  be  limited  *s  the 
common  law  limits  it ;  and  there  is  no  reason  for  an 
exception  in  this  case.  There  is  no  ground  to  believe 
that  the  framers  of  the  constitution  intended  to  revive 
the  old  contention  between  the  common  law  and  the 
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1819.      admiralty.     Whatever  might  bare  been  the  original 
U^tp^    merits  of  that  question,  it  had  become  settled,  and  an 
I,..      actual  practical  limit  bad  been  fixed  for  a  long  coarse 
•wan*,    of  years.    They  cannot  be  snpposed  to  Jiave  intended 
to  disturb  this,  from  a  general  .impression  that  it  might 
haVe  been  otherwise  established-  at    first.    This  then 
being  &  case^  in  which  the  common  law  has  jurisdic- 
tion, according  to  established  rules  and  usage,   the  act 
of  congress  has  conferred  no  power  to  try  the  offence 
*n  the  courts  pf  the  United.  States. 

.  Mr.  Wheaton,  for  the  United  States.  1.  The 
•state  court  had  no*  jurisdiction  of  this  case,  beeanse 
the  offence  was  committed  on  board  a  national  ship 
of  war,  which,  together  with  the  space  of  water  she 
occupies,  is  extraterritorial  even  when  in  a  port  of  a 
foreign  country;  a  fortiori,  when  "in  »  pott  of  the  Uni- 
ted states.  A  national  ship  is  a  part  of  the  territo- 
ry of  the  sovereign  or  state  to  which  she  belongs. 
A  state  has  n6  jurisdiction  in  the  territory  of  the 
United  States.  Therefore  it  has  none  in  a  ship  of 
war  belonging  to  the  United  States.  The  exemption 
of  the  territory  of  every  sovereign  from  any  foreign 
jurisdiction,  is  a  fundamental  principle  of  public  law. 
This  exemption  it  extended  by  comity,  by  reason, 
and  by  justice,  to.  the  eases,  1st.  Of  a  foreign  sovereign 
himself  going  into  the  territory  of  another  na- 
tion. Representing  the  power,  dignity,  and  all  the 
sovereign  attributes  of  his  nation,  and  going  mto  life 
territory  of  another  state  under  the  permission,  which, 
in  time  of  peace,  U  implied  from  the  absence  of  any 
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prohibition,  he  is  not  amenable  to  the  citil  or  crimi*  AMU 
sal  jurisdiction  of  the  country.  2  Of  an  ambassador  ttjaTstatei 
stationed  in  a  foreign  country, as  the  delegate  of  his  t. 
sovereign,  and  to  maintain  the  relations  of  peace  and  Barons, 
amity  -between  his  sovereign  and  t£e  state  where  he 
resides.  He  is  by  the  constant  usage  of  civilized  na- 
tions, exempt  from  the  local  jurisdiction  of  the  country 
where  he  resides.  By  a  fiction  of  law,  founded  on  this 
principle,  he  retains  his  national  character  unmixed 
and  his  residence  is  considered ;  as  a  continued  lesi- 
dencein  his  own  country.*  3d  Of  an  army,  or  fleet, 
.  or  ship  of  war  marching  through,  sailing  over,  or  sta- 
tioned in  the  territory  of  another  sovereign.  If  a/er* 
sign  sovereign,  or  his  minister,  or  a  foreign  ship  of 
*ar7. stationed  within  the  territorial  limits  of  a  particu- 
lar state  of  thermion,  is  in  contemplation  of  law,  extra- 
territorial  and  tide  pendent  of  the,  jurisdiction  of  that 
atate,  a  fortiori  must  the  army  and  nrfVy  ofthe  United 
States  be  exempted  from  the  same  jurisdiction,  if 
they  were  not,  they  would  be  in  a  worse  situation  than 
those  *of  a  foreign  power,  who  are,  exempt  both  from 
the  state  and  national  jurisdiction,  Vattel  says  that 
the  territory  af  a  nation  comprehends  every  part  of 
its  just  and  lawful  possessions.6  He  also  considers  the 
ships  of  a  nation  generally  portions  $f  its  territory, 
though  he  admits  the  right  of  search  Jbr  go*d*  ife 
-merchant  vessels.'     Grotius  comes  more   directly  Jo 

a  The  Darftline,  6  Rob.  463: 
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Jilt/     the  point  we  have  in  view.      He  holds,  that  sovereign* 

PajTfluLi**  »»ybe  acquired  over  a  port  Ton   of  the  sea,  'Va- 

•#<fL        Hone  pertonaruTJiy  xrt  %i  classis,  qui  maritimis  est 

XXERC1TU8,    AL1QUO    IN    LOCO,    MARIS    SE    HAftKAT."* 

86,  also,  Casaregisy  maintains  the  same  doctrine* 
and  fortifies  his  positions  by  multiplied  citations  from 
ancient  writers  of  authority.  He  holds  it  as  an  an* 
deniable  and  universally  received  principle  of  public 
law,  that  a  sovereign  cannot  claim  the  exercise  of 
jurisdiction  in  the  seas  adjacent  to  his  territories^ 
"txupHs  tamen  Ducibus  Generalibus  vel  Gcncralis- 
simis  alicujus  exercitus  v/d  classis  maratim*  vd  duct* 
riblus  etiam  alicujus  navis  militaris  nam  isH  in  sous 
mUUu  gentem  et  naves  libere  jurisdictionem  sivs  vo* 
luniariam  sive  cmtensiosam  sive  civilem,  sive  crimnar 
Um  in  alieno  Urritoria  quod  occupant  tamquam  in 
no  proprio  exercere  passunt"  $cf  The  case  of  the 
^Exchange,  determined  in  this  court  after  a  most  learn- 
4d,  able,  and  eloquent  investigation  puts '  the  seal  to 
thf  doctrine/  If,  in  that  case,  the  exemption  of 
foreign  ships  of  war  from  the  local  jurisdiction,  be  ph. 
ced  on  the  footing  of  implied  or  express  assent; 
that  may  more  naturally  and  directly  be  inferred  in 
the  case  of  a  state  of  this  Union,  a  member  of  the  con- 
federate}', than  of  a  foreign  power,  unconnected 
t>y  other  ties,  than  those  of  peace  and  amity  which 
prevail  between  distinct  nations.  The  exclusive  ju- 
risdiction which  the  United  States  have  in  forts  and 
dock-yards  ceded  to  them,  is  derived  from  the 

m  DeJur.  Bel.  ac  Pac.  L.  2  c.  3  ^  IS. 
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assent  of  the  states  by  whom  the  cessions  are  made.  18M; 
It  could  be  derived  in  no  other  manner ;  because  «j^ 
without  it,  the  authority  of  the  state  would  be  su*  v. 
preme  and  exclusive  "therein.  But  the  exclusive  ju-  ■•*■■■, 
risdiclion  of  the  United  States  on  board  their  ships  of 
war  is  not  derived  from  the  express  assent  of  the  in- 
dividual states ;  because  the  United  States  have  it  in 
common  with  oil  other  independent  powers;  they 
have  it  by  the  public  law  of  the  world ;  a  concession 
of  it  in  the  constitution  would  have  been  merely  de" 
claratory  of  that  law.  The  power  granted  to  coi*- 
gress  by  the  constitution,  "to  make  roles  for  the 
government  of  the  land  and- naval  forces,"  merely 
respects  the  military  police  of  the  army  and  navy,  to 
be  maintained  by  articles  of  war  which  form  the 
military  code.  But  this  case  is  not  within  the  grasp 
of  that  code,  the  offence  being  committed  within  the 
jurisdiction  of  the  United  States.  The  power  of  a 
court  martial  to  punish  murder,  is  confined  to  cases 
€i  without"  the  United  States,  by  the  act  of  the  23d 
of  April,  1800,  for.  the  government  of  the  navy,  *clu 
33.  In  England,  murder,  committed  in  the  army  or 
navy,  is  triable,  (not  by  court*  martial)  but  in  tlfe  or- 
dinary criminal  courts  of  the  country.  But  in  what 
courts?  In  the  national  courts.  If  committed  on 
land,  in  the  courts  of  common  law :  if  committed  * 
within  the  limits  of  the  admiralty  jurisdiction,  at  the 
admiralty  sessions.*  In  the  memorable  case  of 
the  frigate  Chesapeake,  the  pretension  of  searching 
public  ships   for   deserters    was   sulemnly  disavowed 

a  Tytier's  Military  Law,  153. 
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Be-fens. 


IftWw  by  the  Brilish  government,  and  their  immunity  from 
Unit  State  ^c  excic*se  °f  any  jurisdiction  hut  that  of  the  sove- 
reign power  lo  which  they  belong  was  spontaneously 
recognized.*  The  principle  that  every  power  has 
exclusive  jurisdiction  over*  offences  committed  oil 
board  their  own  public  ships,  wherever  they  may  bet 
is  also  demonstrated  in  a  speech  of  the  present  chief 
justice  of  the  United  States,  delivered  in  the  house 
of  representatives  on  the  celebrated  rase  of  Jfash 
•alias  Bobbins;  which  argument  though  made  in  ano- 
ther forum,  and  for  another  object,  applies  with  irre- 
sistible force  to  every  claim  of  jurisdiction  over  ft 
public  ship  that  may  be  set  up  by  any  sovereign 
power  other  than  that  to*  which  such   ship    belongs.* 

a  Mr.  Canning's  Letter  to  Mr.  Monroe,  August  3d,  1807.. 
5  WaiUs'  Documents,  89. 


b  Bee's  Adtn.  Rep.  266. 
The  Edinburgh  Review  for 
October,  1807,  art.  I.  con- 
tains an  examination  of  this 
subject,  in  which  the  writer  de- 
duces the  following  proposi- 
tions : 

I .  That  the  right  to  search 
for  deserters  on  board  of  mer- 
chant ships  rests  on  the  same 
basis  as  the  riglis  to  search  for 
contraband  goods.  The  ground 
of  this  right  being  in  each 
ca  e  the  injury  done  to  the 
belligerent — which  can  only 
be  known  by  a  search,  and  re- 
dressed* by  immediate  impr 
men!,     P.  ». 


If.  That  this  right  must  be 
confined  to  merchant  ship*,and< 
is  wholly  inapplicable  to  ships 
of  war  cf  any  nation.  That 
in  case  of  the  protecting  of 
deserteis  by  such  ships  the 
only  remedy  lies  in  negotiation 
and  if  that  fails,  in  war.  p.  9: 10. 

The  nonexistence  cf  the 
right  to  search  national  ships 
is  inferred  from  the  following 
arguments. 

1.  The  great  inconvenient* 
of  the  exercise  of  the  right — 
the  tendency  to  create  dissen* 
tioo. 

2.  The  silence  of  all  pub- 
lie  jurists  on  the  *ubject,thou«h 
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All  jurisdiction  is  founded  on  contents;  either  the  con*      ItyL 
sent  of  all  the  citizens  implied  in  the  social  compact  u^T^^, 
Itself,  or  the  express  consent  of  the   party  or  his  so- 


occasions  have  arisen  in  which 
its  existence  would  have  set- 
tled the  question  in  dispute  at 
once. 
For  example,  the  case  of  the 
Swedish  convoy.  The  judg- 
ment of  Sir  W.  Scott  thereon. 
Dr.  Croke's  remarks  on 
Schlegers  Work.  Letters  of 
8ulpicius.  Lord  Greuville's 
speech  on  the  Russian  treaty, 
November,  1810,  p.  11. 

IIL  The  language  of  all 
treaties,  in  which  the  subject 
of  search  is  mentioned,  where 
it  is  always  confined  to  fner- 
chant  $hip$.  Consolato  del 
Mare,  ch.  273.  Treaty  of 
Whitehall,  1661,  art.  IS. 
Treaty  of  Copenhagen,  1670, 
art.  20.  Treaty  ofBreda,  1667, 
art.  19.  Treaty  of  Utrecht, 
XT  IS,  art.  24.  Treaty  of  Com- 
merce with  France,  1786,  art. 
36.  Treaty  with  America, 
1795,  art  17,18,  19.  So,  in 
the  language  of  jurists,  the 
right  is  always  confined  to 
merchant  ships.  Vattei,  liv. 
9,  ch.7.  s.  113  and  114.  Mar. 
tens  on  Privateers,  ch.  2.  s. 
20.  Hubner,  de  la  Saisie  des 
Vol.  IIL 


batimens  neutres,  1  vol.   part 
1.  ch.  9.  8.   W  hitlock's  mem, 
p.  654.     Molloy ,  de  Jur.  M  a  r. 
book  1.  ch.  5. 

IV.  That  the  territory  of 
an  independent  state  is  invio- 
lable, and  cannot  be  entered 
into  to  search  for  deserters. 
Vattei,  H  b  9.  ch.  7.  s.  93.  s, 
64,  and  s.  79. 

That  the  same  principle  of 
inviolability  applies  to  the  na* 
tional  ships,  and  that  these 
flo  i  ting  citadels  are  as  much 
a  part  of  the  teri  to  ry  as  c*s« 
ties  on  dry,  land.  They  are 
public  property,  held  by  pubr 
He  men  in  the  public  service, 
and  governed  by  martial  law. 
Moreover  the  supreme  power 
of  the  state  resides  in  them/ 
the  sovereign  is  represented 
in  them,  and  every  act  done, 
by  them  is  done  in  his  namer 
V.  From  the  analogical  case 
of  the  rights  and  privileges  of 
ambassadors,  every  reason  for 
which  applies  strongly  to  the 
present  exemption,  Vattei, 
lib.  4.  c|.  7  and  8.  Grotius, 
de  Jure  Belli,.  17.  4.  4. 

VI.    From  the  absurdity  of 
46 


Benin. 
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1918.      rereign.    Bat  in  this  <;ase,    so  far  from  there  feeing 

Unit  States*1^  conscn^  implied  or  express,  that  the  state  courts 

y         should    take    cognizance  of   offences    committed  on 

Bevens.     board  of  "ships  of  war  belonging  to  the  United  Staksf 


determining  the  claims  of 
sovereign  states  in  the  tribu- 
nals ef  one  of  them :  when 
these  claim*  can  only  be  deci- 
ded by  the  parties  themse)ves, 
Yet  if  search  in  such  case  be 
resisted,  the  admiralty  would 
oil  capture  be  the  judge.  All 
jurists  agree,  that  there  is  no 
human  court  in  which  the  dis- 
putes of  nations  can  be  tried. 
And  no  provisions  are  made 
in  any  treaty  for  a  trial  of  this 
nature,  p.  15. 

VII.  That  the  naval  suprem- 
acy of  Great  Britain  affords 
noa.'£i)mentfor  the  right. 

That  this  naval  supremacy 
was  never  admitted  by  other 
nations,  generally,  though  it 
was  by  Holland.  That  it  is 
confined  to  the  British  seas, 
and  that  even  in  them  it  only 
respects  the  men  right  of  sa- 
lute, and  no  more.  See  Oro- 
tius,  lib.  3.  ch.  3.  s.  8k  IS. 
Puffendorff,  de  Jury  Gent.  lib. 

4.  ch.  £.  fc.  7.  Seld.  Mar. 
Claus.  lib.  ch.  14.     Ibid,  lib, 

5.  ch.  Molloy  b.  1.  ch.  5. 
Treaty  of  peace  and  alliance 
with  Holland,  1654.  art  IS. 


Treaty  of  Whitehall,    193, 
art,  10.       Treaty  of  Breda, 
1667,  art  10.  Treaty  of  West- 
minster, 1674*  art  6,   Treaty 
of  Paris,  1784,  with  Holland 
art  2.     Vattel,!iv.  1.  ch.  %$. 
s.  269.  p.  17,  IS. 
VIII.  Two  instances  only  ex- 
ist of  an  attempt  to  claim  the 
right,  and  these  were  of  Hol- 
land.    In  the  negotiation  of 
the  peace  of  1664,  Cromwell 
endeavoured  to  obtain  from 
the  Butch  tiie  right  to  search 
for  deserters  in  their  vessels 
of  war  within  ike  BrUUk$ea$. 
But  this  was  rejected,  and  the, 
right  of  salute  only  acknowl- 
edged.    Soon  after  that  peace 
(1654)  the  question  was  dis- 
cussed in  consequenoe  of  a 
Dutch  convoy  being  searched 
as  to  th*  merchant  $hip$  in  the 
channel.    The  Dutch  govern- 
ment, on  this  occasion,  gave 
public    instructions    to  their 
commanders  to  allow  the  mer- 
chant ships  to  be  searched, 
but  never  to  allow  the  ships  of 
war.    Thurloe.  2.  v.  p.  SOS., 
p.  I?,  20. 
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those  ships  enter  the  ports  of  the  different  states  ud-      lilt. 
4er  .the  permission  of   the  state  governments,  which  ^  ^T^Lg 
is  as  much  a  waiver  of  jurisdiction  as  it  would  be  in        y. 
the  Case  of  a  f?  reign  ship  entering  by  the  same  per-   Be? ana. 
mission.    A  foreign  ship  would  be  exempt  from  the 
local  jurisdiction;  and  the  sovereignty  of  the  United 
States  on  board  their  own  ships  of  war  cannot  be 
less  perfect  while  they  remain  in  any  of  the  ports  of 
the  confederacy,  than  if  they  were  in  a  port  wholly 
foreign.    But  we  .have  seen  that  when  they  are  in  a- 
foreign  port  they  are  exempt  from  the  jurisdiction  of 
the  country.    With  still   more  reason   must  they  be 
exempt  from  the  jurisdiction  of  the  local  tribunals 
when  they  are  in  a  port  of  the  Union. — &  The  state 
court  had  not  jurisdiction,  because  the  place  in  whieh 
the  offence  was  committed,  (even  if  it  had  -  not  been 
committed  on  board  a  public  ship  of  war  of  the  Uni- 
ted States)    is  within  the  admiralty  jurisdiction  with 
which  the  federal  courts  are  invested  fcy  the  constitu- 
tion and  the  laws.    By  the  constitution,  the  judiciary 
power  extends  to  "all  cases  of  admiralty  and  maritime 
jurisdiction.9'    There  csn  be  no  doubt  that  the  tech- 
nical ammo*  lam  terms  used  in  the  constitution  are  to 
be  construed  according  to  that  law,  such  as  "habeas 
corpus,"  "trial  by  jury,"  kc.    But  this  »  a  term  of 
wmtnal  law, "  cases  of  admiralty  and  mbribme  juris- 
diction t"   not  cases  of  aAmvr.oUy  jurisdiction  only; 
but  the  amplest,  broadest,  and  most  expansive  terms 
that  could  be  used  to  grasp  the  largest  sense  relative 
to  the  subject  matter.    The  framers  of  the  constitu- 
tion were  not  mere  common  lawyers  only.      Their 
minds  were  liberalized  by  a  knowledge  of  universal 
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181*.  jurisprudence  and  general  policy.  They  may  ft 
U^P^^well,  therefore,  be  supposed  to  have  used  the  term 
admiralty  and  maritime  jurisdiction,  as  denoting  the 
Be  van  s.  jurisdiction  of  the  admiralty  in  France,  and  in  every 
country  of  the  civilized  world,  as  in  England  alonev 
But  even  supposing  this  not  to  have  been  the  ease* 
the  statutes  of  Richard  IL  at  their  enactment) 
coula  not  have  extended  to  this  country f  because  the 
colonies  aid  not  then  exist.  They  could  not  after* 
wards  x>n  the  .discovery  and  colonisation  of  this  coua> 
try  become  applicable  here,  because  they  are  gm* 
graphically  local  in ,  their  nature.  British  statutes 
were  not  in  force  in  the  colonies,  unless  the  colonies 
were  exprest ly,  or  by  inevitable  implication,  included 
therein.*  We  never  admitted  the  right  of  the  Bri* 
tish  parliament  to  bind  us  in  may  case,  although  they 
assumed  the  authority  to  bind  us  in  all  cases*.  •  It  is* 
therefore,  highly  probable  that  the  framers  of  the 
constitution  had  in  view  the  jurisdiction  of  thos* 
admiralty  courts  with  which  they  were  familiar. 
The  jurisdiction  of  the  colonial  admiralty  courts  ex- 
tended, First  To  all  maritime  contracts,  wherever 
made  and  wherever  to  be  executed.  Secondly.  To 
all  revenue  causes  arising  on  navigable  waters* 
Thirdly.  To  all  offences  committed  "  on  the  sea 
shores,  public  streams,  ports,  fresh  waters,  rivers,  and 
arms  as  well  of  the  sea  as  of  the  rivers  and  coasts," 
&c*  But  if  this  construction  should  not  be  tenable* 
it  may  be  shown   that  an  offence   committed  in  the 

a  1  Bl.  Com.  407,  108. 

t  De  Lovio  v.  Boit,  2  tifo/Jsi.  470.  Nofr  47. 
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place  where  the  record  shows    this  crime  was  com-      1*11. 
ttitted,  is  within  the  rightful  jurisdiction   of  the  admi-     v1-^. 
ralty,    according  to   English    statutes    $nd    English        *  ^ 
authorities.     Before  the  statutes  of  Richard   II.    the    Benns* 
criminal  jurisdiction  of  the  admiralty  extended  to  all 
offences  committed  on  the  high  seas,  and   in   the  ports, 
havens*  aad  rivers  of  the    kingdom.*    Subsequently 
to  the  statutes  of  Richard,  there  has  never  been  any 
question  in  England,  that   the  admiralty  had  jurisdic- 
tion on  the  sea  coast  within  the  ebb   and  flow   of  the 
tide*     The  doubt  has  been  confined  to  pofos  -and  Aa* 
vent.    But  "the  sea}"  technically  so  termed,  includes 
ports  and  havens,  rivers  and  creeks,  as    well     as  the 
$ta toasts;  and    therefore   the  admiralty    jurisdfctiOti 
extends  as  *  well  to  these  -(within  the  ebb  And    flow) 
is  to  the  sea  coasts.*    On  this  branch    of  »th<*  caie    ft 

•    Houghton's  Articles  in  re,  quaint  il  flowe  chescun  pp- 

Ckrk'i  Praxis,  99,  et  infra,  etpischer  enle  ewe  .que  est 

Exton,  "Book  13  and  IS.  ScL  flow  sur  ma  tere,  ear  donqws 

dtk,  DeDominio  Maris,  Book  Utet  parcel  de  le  mere*  et  en 

ft.  ch.  24.  Zouckr$  Juristic-  le  mere  chescun  tbotome .  poit 
tiooof  the  Admiralty  assorted,  fuscber  de  comiaan  droit" 
46.    HatfV  Adm.   Practice,     Year  Book,*  Edw.  4.  19,  a. 

lOX.  8pelman>$  lrVr*t,2*6,  B.  C.$  cited  6  Co.  Rep.  107 
Ed.  1727.  <*It  was  resolved  that  wfaet* 

tNota,  Que  chescun  ewe,  the  sea  flows  and  has  pUmitu- 

qoeflow  et  reAew  est  appel  dem  **ri$,  the   admiral  shall 

bras  de  meer  ci  tant  aunt  come  ha? e   jurisdiction  .  of    every 

*1 4owe."  38  Anise,  93.  thing    done    on    the  water 

Choke,  J.  "Si  jeo  ay  terre  between  the  high  water  mark 

adjoint  al  mere  issint  que  le  by  the  natural  course   of  the 

*M»eetfl>>wsur  mater*  sea ;  yet,  when  jie  sea  ebba,' 
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lift.       would  be  useless  to  do  more  than  refer    to  the  opinion 

UoiT^Suui  °*  one  °*  1'ie  ^carncc'  judges  of  this  court,  *  in  which 
all  the  learning  on  the  civil  and  criminal  jurisdiction 


v. 
Bevan*. 


a  DeLofio  t.  Boit,  2  GalU$9  898. 


the  land  may  belong  to  a 
subject,  and  every  thing  done 
on  the  land,  when  the  sea  is 
ebbed,  shall  be  tried  at  the 
common  law*  .for  it  is  then 
parcel  of  the  county  and  infra 
corpus  comclqtui,  and  there- 
with agrees  £Edw.  4.  19.  a. 
Sbnote  that  below  the  low  wa- 
ter marie  the  admiral  hath  the 
sole  and  absolute  jurisdiction  ; 
between  the  high  water  mark 
and  low  water  mark ,  the  com- 
mon law  and  the  admiral  have 
dhisum  %mperium%  as  is  afore- 
said,  scilicet  one  super  acquam 
and  the  other  super  tenant." 
Sir  Henry  Constable's  case, 
*  Co.  Rep.  106,  107. 

MThe  place  absolutely  sub- 
ject to  the  jurisdiction  of  the 
admiralty  xwihe  sea,  which 
■eeroeth  to  comprehend  pub- 
lic riven,  fresh  waters,  creeks 
and  surrounded  places  what- 
soever, within  the  ebbing  and 
f  owing  of  the  sea  at  the  high- 
est water,  the  shores  or  banks 
adjoining,  from  all  the  first 
bridges  sea  ward,  for  in  these 
the  admiralty  hath  full  juris- 


diction in  all  causes  criminal 
and  civil,  except  treasons  and 
right  o(  wreck."  Spetman9 
of  tAe  Admiralty  Jurisdiction, 
Works,  ^26.  Ed.  1797. 
"The  court  was  of  opinion, 

that  the  contract  being  iaidto 
be  made  infra,  fluxUfn  ,et  re* 
fluxum  maris,  it  might  be  up* 
on  the  high  sea ;  and  was  so, 
if  the  water  was  at  high  wster 
mark,  for  in  that  case  there 
is  divisum  imperjum  between 
the  common  law  and  the  ad- 
miralty jurisdiction,  accord- 
ing as  the;  water  was  high  or 
low."  Barber  v,  Wharton,  2 
Ld.  Raym.  1459. 

The  ancient  commission  is- 
sued under  the  statute  SB 
Henry  VIII.  ch.  15,  concern- 
ing the  trial  of  crimes  com- 
mitted within  the  admiralty 
jurisdiction,  contains  the  fol- 
lowing words,  descriptive  of 
the  criminal  jurisdiction  of  the 
court:  "Tana  in  aut  super 
mari,  aut  in  aliquo  porta,  rivo* 
Aqua  dulci,  creca,  sen.  loco 
quocunque  infra  fluxum  aaeris 
ad  plenitudejn  a  quiboeeunque 
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of  the  admiralty  is  collected  together,  and  concen-      ISIS, 
fitted  in  a  blaze  of  luminous  reasoning,  to  prove  thatfj^  ^^ 
this    tribunal,    before    the    statutes    of   Richard    II. 


primus  pontibus  verses  mare, 
quam  super  Jittua  maris,  et 
aKbi  abicunque  infra  jurisdic- 
tioaem  nostram  maritimam, 
ant  limites  Admiralitatis  Reg- 
ninostri,  et  dominium  not- 
tvorum."  Zouch,  1  12,2  JHWe's 
i\  C  eb.  S,  Lord  Hale, 
speaking  of  this  statute,  28 
Hen.  VIII.  ch.  15,  quoting 
the  words  which  define  the 
locality    of   the    jurisdiction 


of  the  common  law  have  been 
named  and  set  in  their  com* 
mission;  but  we  are  not  to  ex- 
tend the  words  "pretends  to 
have"  to  such  a  pretence  as  ia 
without  any  right  at  all,  and 
therefore,  although  the  admi- 
ral pretonds  to  nave  jurisdic- 
tion upon  the  shore  wher  the 
water  is  re-flowed,  yet  he  hath 
no  cognizance  of  a  felony 
committed  there,"  d&c.  6ic 


v. 
Bevana. 


given  to  the  high  commission    2  HaW$  P.  C.  ch.  3. 


1  he  navy  mutiny  act  of  the 
22  Geo.  II.  ch.  33,  sec.  4, 
thus  defines  the  jurisdiction 
of  a  navy  court  martial,  to  wh: 
"Nothing  contained  in  the  ar- 
ticles of  war  shall  extend  or 
he  construed  to  extend,  toam- 
power.  any  coort  martial. in 
virtue  of  this  act,  to  proceed 
to  the  punishment  or  trial  of 


court)  viz.  Min  and  upon  the 
sea,  or  in  any  other  haven, 
creek,  river,  or  place,  where 
the  admiral  hath,  or  pretends 
te  have  power,  authority,  or 
jurisdiction."  this  seems  to  me 
to  extend  to  great  rivers, 
where  the  sea  flows  and  re- 
flows  below  the  first  bridges, 
and  also  in  creeks  of  the  sea 
at  full  water,  where  the  sea  any  of  the  offences  speeifiM 
flows  and  re-'flows,  and  upon  in  the  several  articles,  (other 
high  watei  upon  the  shore,  than  the  offences  specified  in 
though  these  possibly  be  with-  the  5th,  34th  awl  36  articba 
in  the  body  of  the  county;  and  Orders,)  which  shall  not 
for  ikere  at  least,  by  thtttatut*  be  committed  upon  the  maw 
of  Rick,  II.  they  hate  a  jurie-  sea,  or  in  great  rhere  only, 
diction;  and  thus,  accordingly,  beneath  the  bridge*  of  the  eaU 
it  has  been  constantly  used'  in  rhere  nigh  to  the  sea,  or  mthe 
all  times,  even  when  judges,    haven,  rtner,  or  ereek  wttfUm 


880 


CASES  IN  THE  SUPREME  COURT 


HM,      bad  cognizance  of  all  torts,  and  offences,  on  the  high 

>*•**— *->    $eas,  and  in  ports  and  havens,  as  for  as  the  ebb  and 

Unit,S*t*flow  of  (he  tid      that    the    ugual    common    few    ta- 

Brnns,  terpretation,  abridging  this  jurisdiction  to  t  ran  sac- 
ions  wholly  and  exclusively  on  the  high  seas,  i$  in- 
defensible upon  principle,  and  the  decisions  founded 
en  it  are  irreconcilable  with  one  another,  whilst 
that  of  the  civilians  has  all  the  consistency  of  truth 
itself;  and  that  whether  the  English  courts  of  com- 
mon law  be,  or  be  not,  bound  by  these  decisions,  so 
that  they-  cannot  retrace  their  steps,  yet  that  the 
courts  of  this  country  are  unshackled  by  any  such 
bonds,  *n.d  may  and  ought  to  construe  liberally  the 
grant  of  admiralty  and  maritime  jurisdiction  contain? 
ed  in  the  constitution.  To  the  authorities  there 
cited,  add  those  in  the  margin,  showing  that  the  courts 


tktjwritdktun  aftkemdmirel- 
Jy,"  &c.  In  the  25th  section 
of  the  act  is  the  following 
proviso:  "Piwided  always, 
that  nothing  in  this  act  shall 
extend,  or  be  construed  to  ex- 
tend, to  take  away  from  the 
Lord  High  Admiral  of  Great 
Britain,  or  the  commissioners 
for  executing  the  office  of 
Lord  High  Admiral  of  Great 
Britain,  or  any  vice-admiral, 
or  any  judge  or  judges' of  the 
admiralty,  or  his  ,or  their  de- 
puty or  deputies,  or  any  other 
officers  or  ministers  of  the 
admiralty,  or  afj  others  hay* 


rag  or  claiming  any  admiralty 
power,  jurisdiction,  or  soUkk 
rity  within  the  realm,  or  any 
other  of  the  king's  dominions* 
or  from  any  person  or  court 
whatsoever/  any  power,  right* 
jurisdiction,  pre-eminence,  o* 
authority,  which  he,  or  they* 
or  any  of  them,  lawfully  hath* 
have,  or  had,  or  ought  to  have 
and  enjoy,  before  the  making 
of  this  act,  so  as  the  same  pes* 
son  shall  not  be  punished 
twice  for  tha  same  offence.'9 
1  M*  Arthur  on  Courts  Martial 
174. 348.  4th  Ed, 
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of  admiralty  in  Scotland,  France,  and  the  other  coun- 
tries of  Europe  possess  (he  extent  of  jurisdiction  we 
contend  for.a  The  liberal  construction  of  the  con- 
stitution, for  which  we  contend,  is  strongly  fortified 
by  the  interpretation  given  to  it  by  the  congress  in 
an  analogous  case,  which  interpretation  has  been 
confirmed  by  this  court  The  judiciary  act  declares 
that  -revenue  suits,  arising  of  seizures  on  waters 
a  In  Scotland,  the  delegate  piruteries,  pillager  et  deser- 
of  the  high  admiral,  who  holds  tions  des  equipages,  et  gene* 
the  court  of  admiralty,  "  is  ralement  de  tous  crimes  el 
declared  to  be  the  king's  jus-  del  its  commis  $qr  merw  port; 
tice  general  upon  the  seas,  or     havres,  et  rivages."     Ordon- 
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fresh  water,  within  flood  and 
mark,  and  in  all  harbours  and 
creeks,"  &c.  2  Bro.  Civ.  and 
Acbn.  Law.  30.  -190.  Erskinc's 
Institutes,  34.  10th  ed.  "  In 
Scotland,(aa  We  I  wood,  a  Scot- 
tish man,  writes,)  the  admiral 
and  judge  of  the  admiralty  hath 
power  within  the  sea-flood, 
over  all  sea-faring  men,  and 
in  all   sea-faring    causes  and 


nance  de  la  Marine,  L.  1 .  t.  2. 
art.  10,  de  la  Competence,. 
"L'amiraute  etoitune  veritable 
jurisdiction  ayant  le  droit  de 
glaive  et  consequemment  de 
j tiger  lea  personnes  tant  au 
criminel  qu'au  civil,  et  cer- 
tain eg  chnscs  qui  par  leur  na- 
ture etoient  purement  mari- 
times,  ce  qui  resulte  <iu  titi-e 
de  la  competence,  art.  2  et  10. 


debates,  civil  and  criminal:  So  Le  tribunal  des  jtrges  consuls 

that  no  other  judge  of  any  de-  jugoient  lea  chcttes  commer- 

gree  may  meddle    therewith,  ciales;  cTou  il  resiitoit  que  les 

but  only  by  way  of  assistance,  amiraut'is  connoisfrent  de  totis- 


as  it  was  found  *  in  the  action 
brought  by  Anthony  46  la 
Tour  against  Christian  Mar- 
tens, November  6,  J 542." 
Ztnch.  91. 

"  Connoitront  (les  jugos  de 
Pamiraute)    parcillement   dea 

Vol.  III. 


les  proves,  actions  et  contra  to 
su  vintis  ppiir  vemelo  navices 
na  ifragcs,  apsur  nee*,  etc.  at 
les  tribunauX  oonsujeires  de 
tot  j  lbs  actes  tfe  commerce 
pi  repeat  mercuriti}^."  Bou- 
cher, Orbit  MarUiv  ,«,  *)f7 
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If  1.8.      navigable  from  the  tea,  &e«  shall  be  causes  of  admi- 
^j£"j^ralty  am!  maritime  jurisdiction*    And  in  the  case,  of 
jc        the  Vengeance,*  and  other  successive  cased,  the  cotrt 
Shftm.    jiU  confirmed  the  constitutionality  of  this  legislature 
provision.     But  neither  the  congress  nor  the  court 
could  make  those  Suits  cases  of  admiralijf  mid  mari- 
time jurisdiction   which  were  not  so    by  the  consti- 
tution itself.     The  constitution  is  the  supreme  law, 
both  for  the  legislature  and  for  the  court.    The  high 
tfourt  of  admiralty  in  England  has  no  original  juris- 
diction of  revenue  causes  whatever.    But  the  colo- 
nial courts  of  admiralty  have  always  had,  and  that 
inherent,  independent  of,  and  pre-existent  to,  the  sta- 
tuses on    this*  subject*      The  inevitable  conclusion 
therefore  is,  that  both  the  legislature  and  the  court 
understood   the    term   cote*    of  admiralty  and  mari- 
time jurisdiction,  to  refer,  not  to  the  jurisdiction  of 
the  high  court  of  admiralty  in  England,  as  frittered 
down  by  the  illiberal   jealousy,  and,  unjust  usurpa- 
tions of  the  common  law  courts ;   but  to  the  admi- 
salty  jurisdiction .  as    it    had   been  exercised  in  this 
countcy  from  its  first  colonization.     Etat  it  has  been 
already  shown  that  this  jurisdiction  extended  to  all 
Crimes  and  offences  committed  in  ports  and  havens. 
It  therefore  follows  that  such  was  the-  extent  of  the 
admiralty  jurisdiction    meant   to  be  conferred   upon 
the  federal  courts  by  the  fratners  of  the  constitution. 
&  By  the  judiciary  act   of  1789,  ch   86.  the  circuit 
4ourt  nas  jurisdiction  of  all  crimes  cognizable  undea 
the  authority  of  the  United  States.    By  the  act  of 

a.  9  Doll  t97~  6.  The  WMmJt  Jbt.44*. 
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VftO,  ch.  9,  it  is  provided  that  "if  any  person  U  per-     18  It.  ^ 
tons  shall  commit  upon  the  high  seas,  or  in  any  river,  ^^ 
haven,  basin  or  bay,  oat  of  the  jurisdiction  of  any  par-         w, 
ticular  state,  murder,  &c.  "he  shall  suffer  death."    It 
appears  by  the  face  of  the  record  itself  that  this  mur- 
der was  committed,  in  fact,   tfin  a  river,    haven,   or 
bay,*  and  it  has  already    been  shown  that  tn  tat,  it 
was  committed  out  of  the  jurisdiction  of  any  particular 
state. 

The  Attornty-Gkneral  on  the  same  side.  If  the 
offence  in  question  be  not  cognizable  by  the  circuit 
court,  it  is  entirely  dispunishable.  The  harbour  of 
Boston  is  bounded  by  three  distinct  counties,  but  litft 
included  in  either ;  consequently  the  locus  in  quo  is 
met  within  the  body  of  pny  county.  These  three 
counties  are  Suffolk,  Middlesex,  and  Norfolk J  and 
are  referred  to  as  early  as  the  year  1637,  in  the  put- 
lie  acts  of  the  colony  of  Massachusetts  as  then  esta- 
blished.* It  is  not  pretended  that  the  place  where 
the  ship  of  war  lay  at  the  time  this  offence  was  con*- 
tutted  is  within  the  limits  of  the  county  of  Middle* 
ser.  By  the  set  of  the  legislature  of  Massachusetts 
on  the  56th  of  March,  1793,  all  the  territory  of  A* 
county  of  Suffolk  not  comprehended  within  the  towns 
of  Boston  acd  Chelsea,  was  formed  into  a  new  county 
by  the  name  of  Norfolk.  And  by  this  act  and  the 
subsequent  acts  of  the  SOth  of  June,  1793,  and  18th 
of  June,  1803,  the  county  of  Suffolk  now  compre- 
hends only  the  towns  of  Boston  and  Chelsea.    Thai 

m  Coimp  Laws,  *&.  1672.  rifle  CourU,  36, 97 
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t8l9*      tocvu  in  quo  cannot  be   within    thfc  body    of  either  0/ 
y^^tiieic  counties,    or  of  the  old  county  of  Suffolk;  for 
v.        there  is  no  positive  law  fixing  the  local   limits  of  the 
Betans.    counties    &emselv.es,'  or  of  the  towns  included   there- 
in :  and  according  to  the  facts  stated  on   the  record* 
it  is  at  Jeast  doubtful  whether  a  person   on  the   land 
on,onesideof  the  waters  of  the  harbour  could   dis- 
cern whi'    was  done  on  tne  other  side.  •     If  the   locus 
in  quo  be  pot  within    the  body  of  any   county,   it    is 
confessedly  within   the   admiralty  jurisdiction.     That 
jurisdiction  is  exclusively  Tested  in  the  United  States' 
courts;*  and  therefore  the;  state  court  could  not  take 
cognizance  of  this  offence.     To    which  erer    forum, 
however,  the  cause  be  assigned,  the  accused  is  equab- 
ly safe.     In  either   court  the  trial  is  by  4  jury,   and 
there  is  the  same  privilege  of  process  to  compel  the 
.attendance    of  witnesses,    &c.     The  objection  com* 
monly  urged  to  the  admiralty  jurisdiction*  that  it  pro* 
ceeds  according  to  the   course    of  the   civil   law,  and 
without  the  intervention   pf  a  jury,  would  i>ot  apply. 
Besides,  that  objection  is  wholly  unfounded,,  even  as 
applied  to  the  court  when  proceeding    in    crimina} 
caies  according  to.  .the  ancient  law  of  the  admiralty, 
Independent  of  statutes  $  when'  thus    proceeding,    it 
never,  acted    without  the.  aid   of  a  grand   and  petit 
jvrfy.    Tbete  is   no  doubt  the  courts  of  the    United 
States  are  courts  of  limited  jurisdiction,  but  not  limited 
a*  to  each  general    class     of   cases    of    which  they 
take    cognizance.      The    terms  of  the     constitution 

a  2  Hawkin$feh.  9.  t,  14.    2  .EasCt  P.  C  84. 
>  Martin  v.  Hunter,  \  Wheat.  3J3.  33?» 
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embrace  uali  cases  of  admiralty  and  maritime  ju-  1MB- 
risdiction  ; "  civil  and  criminal,  and  whether  the  same  fj^Tg^g 
arise  from  the  locality  or  from  the  nature  of  the  contro-  v. 
yersy.  The  meaning  and  extent  of  these  terms  is  to  Bevaos; 
be  sought  for,  not  in  the  common  law,  but  in  the  civil 
law.  Suppose  the  terms  Had  Jbeeri  jus  posHimimi9  or 
jactitation  of  marriage;  where  else,  but  to  the  civil  law, 
oould  resort  be  had  in  order  to  ascertain  their  Extent 
and  import?  It  may  be  that  the  jurisdiction  of  the  civil 
law  courts  is  a  subdivision  of  the  great  map  of  the 
common  law;  but  in  order  to  ascertain  its  limits,  ex- 
tent and  boundaries,  the  map  of  this  particular  province 
must  be  minutely  inspected.  The  common  law  bad  no 
imperial  prerogative  over  the  civil  law  courts  by  which 
they  could  be  controlled,  or  have  been  in  fact  controll. 
ed.  The  terrors  of  prohibition  were  disregarded,  and 
the  contest  between  these  rival  jurisdictions  was  con- 
tinued with  unabated  hostility  until  the  agreement  sign* 
ed  by  all  the  judges  in  1632,  and  ratified  by  the  king  in 
council.*  The  war  between  them  would  never  have 
a  M  esohttion  upon  thccata  of  Admiral  Jurisdiction.  Whitehall, 
18th  February.    Present  the  king's  most  excellent  majesty. 


Lord  Keeper, 
Lord  Ab.  of  York, 
Xord  Treasurer, 
Lord  Privy  Seal, 
Earl  Marshall, 
Lord  Chamberlain, 
Earl  of  Dorset, 
Earl  of  Carlisle, 
Earl  of  Holland, 
Earl  of  Denbigh, 
Lord  .Chancellor  of  Scotland. 
Earl  of  Morton* 


Lord  V.  Wimbleton, 
Lord  V.  Wentworth, 
Lord  V.  Falkland, 
Lord  Bishop  of  London, 
Lord  Cotlington, 
Lord  Newburgh, 
Mr.  Treasurer, 
Mr.  Comptroller, 
Mr.  Vice  Chamberlain, 
Mr.  Secretary  Coke, 
Mr.  Secretary  Windebahk, 
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"1818.      been  terminated,  but  by  the  overruling  authority  of  the 
UaitRtates  ^*n& in  c6unc^*    *.  temporary  suspension     of    hos* 
tilitieshad  been  effected  by  a  previous  agreement  of 


"This  day  the  king  being 
present  in  council,  the  articles 
and  proposition  following,  for 
the  accommodating  and  set- 
tling the  difference  concerning 
prohibitions,  arising  between 
his  majesty's  courts  at  West- 
minster, and  his  court  of  admi- 
ralty, were  fully  debated  and 
.resolved  by  the  board;  and 
.were  then  likewise,  upon  read- 
ing the  same,  as  well  before 
Ibe  judges  ol  his  majesty's  said 
courts  at  JVestminster,  as  be- 
fore the  judge  of  his  said  court 
of  admiralty,  aod  his  attosney- 
0en***l  agreed  .unto,  and  sub- 
scribed by  fhem  all  in  his  ma- 
jesty's presence,  sis. 
'  -n.  If  suit  should  be  com- 
menced in  the  court  of  admi- 
ralty upon  contracts  made,  or 
other  things  personal  done 
beyond  the  sea,  or  upon  the 
sea,  no  prohibition  is  to  be 
awarded. 

«2.  If  suit  be  before  the  ad- 
miral for  freight  or  mariner 
wages,  or  for  breach  of  char- 
lesvpaitiea,  for  wfges  to  be 
maie  beyond  the  seas  ;  though 
the  charter  party  happen  to 
be  made  within  the  realm ;  so 


as  the  penalty  be  not  demand* 
ed,  a  prohibition  is  not  to  be 
granted.  But  if  the  suit  be 
for  the  penalty,  or  if  the  ques- 
tion be  made,'  whether  the 
charter  party  bo  made  or  not; 
or  Yvketier  the  plaintiff  did 
release,  or  otherwise  discharge 
the  suae  within  the  realm : 
this  is  to  be  tiled  in  the  king's 
courts,  and  not  in  the  admi- 
ralty. 

"3.  If  suit  be  in  the  court 
of  admiralty,  for  building' 
amending,  saving,  or.  necessa- 
ry victualling  of  a.  ship,  against 
the  ship  ituelf,  and  not  against 
any  party  by  name,  but  such 
as  for  his  interest  makes  him- 
self a  party  ;  no  prohibition  is 
to  be  granted,  though  this  be 
done  within  the  realm. 

"4.  Although  of  some  cau- 
ses arising  upon  the  Thames 
beneath  the  bridge,  and  divers 
other  rivers  beneath  the  first 
bridge,  the  king's  courts 
have  cognizance;  yet  the 
admiralty  hath  also  juris- 
diction  there  in  the  point 
specially  mentioned  in  the 
statute  of  Dtcimo  posts  Bid* 
ortf  "-"uadit  and  also  by  eat- 
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the  judge*  of  the  king's  bench  and  the  edmifljfty,  made     lilfc 
in  1575;.  but  that  agreement  was  soon  violated  tyfrJST 
the  common  law  courts,*    So  that  the  limit*  of  thr       v. 


position  and  equity  thereof, 
he  may  inquire  of  and  redqsss 
all  annoyances  and  obstruc- 
tions in  those  rivers,  that  are 
any  impediment  to  navigation 
or  passage  to  or  from  the  sea; 
and  no  prohibition  is  to  be 
granted  in  such  cases. 

"5.  If  any  be  inipriscnfodr 
and,  upon  habeas  corpus 
brought,  i the  certified,  that  any 
of  these  be  the  cause  of  bis  im- 
prisonment, the  party  shall  be 
remanded. 

"Subscribed  4th  February, 
163$,  by  all  the  judges  of  both 
benches."  Cro.  Car.  390, 
London  Ed .  of  1  £67.  By  Sir 
HsrbottleGrimstone.  These 
resolutions  are  inserted  in  the 
early  editions  of  Crolre's  re- 
ports, but  left  out  in  the  latter, 
seemingly  tx  tnchisfWa.  2 
Atom's  Civ.  4fJ£]m.  Law.  ?9. 

a  «l2f*<>f  Jffiiy,  Wo. 

"The  request  of  the  judge 
of  the  admiralty  to  the  lord 
chief  justice  of  her  admiralty's 
bench,  and  his  colleagues 
wkh  their  answers  to  the  airae. 

"1st.  Rtqu*.  That  after 
judgment  or  sentence  given  in 


the  court  of  admiralty*  in  any 
cstose  or  appeal  madeXromthe 
same  to  the  high  court  of 
chancery,  if  may  please  thee* 
to  forbear  the  granting  of  any 
writ  of  prohibition,  either  to 
the  judge  of  said  court  or  to 
her  majesties  delegates,  at  the 
suie  of  him  by  whom  such  ap- 
peal sbairbe  made,  seeing  by 
choice  of  remedy  in  that  wayr 
in  reason  he  ought  fe  be  eatv 
tented  therewith,  end  not  to 
be  relieved  any  other  way* 

«  Jbwocr.  It  is  agreed  by 
the  lord  chief  justice  and  his* 
colleagues,  that  after  sentence 
given  in  the  delegates,  no  pro- 
hibition shall  be  granted.  And 
if  there  be  no  sentence,  if  a 
prohibition,  he  not.  sued  far 
within  the  ats*  tern}  following 
sentence  in  thfcadiairaltf«eoert 
or  within  two  terms  alien  at 
the  farthest,  no  prohibition? 
shall  pass  to  the  delegates. 

«  U  Jieynf si.  That  prohi- 
bitions hereafter  be  not  grant* 
ed  upon  bare  suggestions  or 
surmises,  without  summery 
examination  and  proof  thereof, 
wherein  it  may  be  lawful  to 
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1818       admiralty  jurisdiction  in   England,  as  fixed  at  the  time 

MalTfluiiM  *^e  ^n'tcc'  States*  cpnetitulion  was  established,  could 

*T#         not  Le  ascertained  by  the  common  law  alone-    Re- 


the  judge  of  the  admiralty, 
.  and  U»  party  defendant  to 
hare  counsel,  and.  to  plead  for 
the  stay  thereof,  if  there  shall 
appear  cause* 

"Answer.  They  hare  agreed 
chat  the  judge  of  the  admiralty 
and  the  party  defendant  shall 
hare  counsel  in  court,  and  to 
plead  to  stay,  if  there  may  ap- 
pear evident  cause. 
'  "SdJIegawl.  That  the  judge 
of  the  admiralty,  according  to 
such  an  anient  order  as  bath 
been  taken  by  king  Edward 
the  first  and  his  council,  and 
according  to  the  letters  patent 
of  the  lord  admiral  for  the 
thne  being,  and  allowed  by 
other  kings  of  the  landxver 
stole,  and  by  custom  timje  out 
of  the  memory  of  man,  may 
have  and  enjoy  cognition  of  all 
contracts,  and  other  things, 
rising  as  well  beyond,  as  upon 
the.  sea,  without  let  or  prohi- 
bition. 

"Answer.  This  is  agreed 
upon  by  the  said  lord  chief 
justice,  and  his  colleagues. 

"ith  Request.  That  the 
said  judges  may  have  and  en- 
joy the  knowledge  of  the 
breach     of     charter-parties, 


taade  betwixt  masters  of  ships 
and  merchants  for  voyages  to 
be  made  to  the  paits  beyond 
the.  sea,  and  to  be  performed 
upon  and  beyond  the  sea,  ac- 
cording as  it  hath  been  accut* 
tomed  time  out  of  mind,and  ac- 
cording to  the  good  meaning 
of  the  32d  of  Henry  8  c.  l4 
though-thc  same  charter  par- 
ties be  made  within  the  realm. 

"Answer.  This  is  likewise' 
agreed  upon,  for  tilings  to-be 
performed,  either  upon  or  be- 
yond die  sea,  though  the 
charter  party  be  made  upon 
the  land^  by  the  statute  of  the 
S2d  of  Henry  8.  chap.  14. 

"5M  Request.  That  writs 
of  corpus  cum  smusa  be  not 
directed  to  the  said  judge,  in 
causes  of  the  nature  aforesaid, 
and  if  any  happen  to  be  direc- 
ted, that  it  may. please  them  to 
accoptof  the  return  thereof, 
with  the  cause,  and  not  the 
body,  as  it  hath  always  been 
accustomed, 

"  Answer.  If  any  writ  of 
this  nature  be  directed  in  the 
causes  before  specified,  they 
are  content  to  return  the  bo- 
dies again  to  the  lord  admiral's 
gaol,  upon  -certificate  of  the 
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•ort  m«tt  b»*«  been  bed  for  this  purpose  to  tbe  re*      lilt, 
eolations  of  the  king  in  council,  in  1575  end   1632,--^ 
Md  to  the  statutes  of  Richard  II.  and  Henry  VIIL         Tr 


cause  to  be  such,  or  if  it  be 
for  contempt  or  disobedience 
to  the  court  in  any  such  cause.'* 
Zonck't  Jurudictxon  oft)u  M- 
mhraUy  of  England  Averted 
121. 

Extract  from  "The  con> 
plaint  of  the  lord  admit  al  of 
England,  to-  the  king's  most 
excellent  majesty,  against  the 
Judges  of  the  realm,  concern- 
ing prohibitions  granted  to  the 
court  of  admiralty,  1 1  Febru- 
ary, penultimo  die  Termini 
Hillarii,  Anno  8.  Jac.  Regis  : 
dtc." 

"5.  To  the  end  that  the 
admiral"  jurisdiction  may  re- 
ceive all  manner  of  impeach- 
ment and  interruption,  the 
rivers  beneath  the  first  bridge 
where  it  ebbeth  and  floweth, 
and  the  ports  and  creeks*  are 
by  the  judges  of  the  common 
law  atfrtned  to  be  no  part  of 
tlie  seas,  nor  within  the  admi- 
ral jurisdiction:  And  where- 
upon prohibitions  are  usually 
awarded  upon  actions  depend- 
ing la  that  court,  for  contracts 
and  other  things  done  in  those 
places  ;  notwithstanding  that 
by  use  and  practice  time  out 

Vol.  HI. 


pf  mind,  the  admiral  court  have 
had  jurisdiction  witkfo  such 
ports,  creeks,  and  rivers. 

"7.  That  the  agreement 
made  anno  domini  1575,  be 
tween  the  judges  of  the  king's 
bench  and  the  court  of  admi- 
ralty for  the  more  certain  and 
quiet  execution  of  admiral  ju- 
risdiction, is  not  observed  a*> 
it  ought  to  be:4'  Zompk.  Pre 
face.  The  last  of  the  above 
articles  of  complaint  was  an~ 
swered  by  Sir  Edward  Coke 
in  the  name  of  the  common- 
law  judges  as  follows  : 

"&uwer.  The  supposed 
agreement  mentioned  in  this 
article  hath  not  as  yet  been 
delivered  untp  us,  but  having 
heard  the  same  read  over  be- 
fore his  majesty  (out  of  a  pa- 
per not  subscribed  with  the* 
band  of  any  judge)  we  answer, 
that  for  so  much  thereof  as 
differed*  from  these  answers, 
it  is  against  the  laws'  and  sta 
tutes  of  the  realm :  and  than 
fort  the  judges  of  the  king** 
bench  never  assented  there- 
unto, neither  doth  the  phrase 
thereof  agree  with  the  terms- 
of  the  law  of  the  realm*" 
48 
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18iflf.      The  fraine'rs  tif  the  constitution  t»ok  r  large  and 

tffliTsutes  ^*eri*  T'ew  °*  *W*  9UM«C^  They  were  not  iglio* 
T#  rant  of  the  usurpation*  of  the  common  law  .court* 
Betfcnft.  upon  the  admiralty  jurisdiction,  and  therefore  used, 
ex  \1uLu9tria,  .  the  broad  terms  ua*I  cases  of  admi- 
ralty and  maritime  jurisdiction ;"  leaving  the  judi- 
ciary to  determine  the  limit  of  these  terms,  not 
merety  by  the  inconsistent  cjecisions  of  the  English 
common  law  courts,  (which  are  irreconcileable  with 
each  other,  and  with  the  remains  of 'jurisdiction  that 
sift  by  them  acknowledged  still  to  belong  to  the  ad- 
miralty,) but  by  an  impartial  view  of  the  whole  mat* 
tar,  going  back  to  its  original  foundations.  What 
eases  are  "  of  admiralty  and  maritime  jurisdiction," 
must  be  determined,  either  by  their  nature^  or  by  tip 
plate  where  they  arise.  The  first  class  includes  all 
questions  of  prize,  and  all  maritime  contracts, 
wherever  made,  and  wherever  to  be  executed.  The 
second  includes  all  torts  and  offences  committed  on 
t*he  high  seas,  and  in  ports  and  rivers  v*  'bin  the  ebb 
and  flow  of  the  .tide.  It  is  within  the  laU  r  bianch 
of  the  admiralty  jurisdiction  that  the  present  case  falls,, 
The  jurisdiction  of  the  admiralty  all  over  Europe, 
and  the  countries  conquered  and  colonized  by  Europe, 
extends  to  the  sea,,  and  its  inlets,  arms,  and  ports ; 
wherever  the  .tide  ebbs  and  flows.  Even  in  Eng- 
land, this  particular  offence,  when  u  committed  in 
great  ships,  being  hovering  in  the  main  stream  of 
grfcal  rivers,  beneath  the  bridges  of  the  same,  nigh  to 
th'tf  sea/'  is  within  the  admiralty  jurisdiction.  The 
place  where  this  murder  was  committed  is  precisely 
within  the  jurisdiction-  of  the  admiralty  as  expounded 
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Vy  Lord  Hal*  in  hit  commentary  an  the  statute  28th  if  if 

Henry  VIII*  ch.   15.   which  has  heen   preferred    to  -  T*^^ 

Lord  Coke's  construction  by  all  the  judges  of  Eng*  Ta     f 
land  in  the  very   recent  case  of  the  King  v.  Bruce-* 


■a  *At  the  admiralty  sessions 
hojdenat  the  Old  3a i ley  in  (he 
year  131*,  John  Brace  was 
tried  before  Lord  Ellenbo* 
rough,  Ch.  J.  for  the  wilful 
murder  of  a  ferry  boy  of  the 
name  of  James  Dean, 

"  The  evidence  of  the  f net 
was  extremely  clear,  and  was 
fully  confessed  by  the  prisoner 
himself  at  the  trial,  and  the 
jury  found  him  guilty.  But  it 
appeared  also,  that  the  place 
in. which  this  murder  was  com* 
mitted  is  a  part  of  Milford 
Haven,  in  the  passage  over  the 
same,  between  BftlweU  and 
the  opposite  shore,  near  the 
town  of  Milford,  the  passage 
there  being  about  three  miles 
over.  It  was  abeut  seven  or 
■  eight  miles  from  the  month  of 
the  river  or  open,  sea,  and 
about  eixteen  miles  below  any 
bridges  over  the  river:  the 
water  there,  which  was  al- 
ways perfectly  sab,  was  gene- 
rally above  twenty-three  feet 
deep,  and  the  place  was,  ex- 
eeptiof  at  very  low  tides  in- 
deed, never  known  to  be  dry. 
Men  of  war  of  seventy-four 


guns  were  then  building  near 
an  inlet  close  by  the  place. 
In  spring  rides,  sloops  «nd* 
cutters  of  one  hundred  tons: 
buthen,  are  navigable  where 
the  body  was  found,  which  is 
also  nearby  opposite  to  wbert> 
men  of  war  ride.  The  depu* 
ty  Vice  Admiral  of  Pembroke* 
shire  said,  that  he  had  of  Isle 
employed  his  water  bailifik  to 
execute  process  in  that  part  of 
the  haven,  but  there  was  no 
evidence  either  wsy,  as  to  the  . 
execution  of  the  common-law 
process  them. 

"  The  court  upon  tins  evi- 
dence left  the  case  to  the 
jury,  with  observations  as  Jo 
the  situation  of  the  place 
whether  it  was  wfthto  the  ju- 
risdiction or  not,  and  the  jury 
found  the  prisoner  guilty  ;  but 
the  case  was  saved  for  theopi? 
nion  of  the  twelve  judges. 

"The  question  was,  who* 
ther  the  place  where  the  muu 
der  was  committed  was  to  h* 
considered  ms  within  the  liudfta 
to  which  commissions  fanted 
under  the  statute  £8  Hei.rv 
VIII.  a  1&  for  the  trial  of  the 
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1118.      The  observation   of  Mr.  Justice  Bailer,  in  Smart  ** 

UnSTsut^  Wdlff>*  that  "  with  re»P«ct  t0  wtot  is  said  relative  to 
/  the    admiralty  jurisdiction  in  4  Inst.  135.,    I  think 

■•**»•>  that  part  of  Lord  Coke's  .work  has  been  always  re- 
ceived with  great  caution,  and  frequently  contradict- 
ed* He  seems  .to  hare  entertained,  not  only  a  jea- 
lousy of,  but  an  enmity  against,  that  jurisdiction,"  i» 
<a  sufficient  answer  to  any  thing  that  depends  on  the 
authority  of  Lord  Coke  as  to  this  controversy.  If 
then  the  locus  t»  qmo  be  wiikin  the  admiralty  juris* 
diction,  it  is  u  out  of  the  jurisdiction  of  any  particu- 
lar state  j"  because  all  the  states  hare  surrendered, 
By  the  constitution,  all  the  admiralty  jurisdiction  they 
formerly  possessed    to  the  United  States.    The  err 


offences  therein  mentioned, 
"committed  in  or  upon  the  sea, 
or  in  any  other  haven,  river, 
creek,  or  place,  where  the 
admiral  or  admirals  have  or 
pretend  to  hare  power,  au- 
thority or  jurisdiction,1'  do  by 
law  extend. 

••  The  judges,  with  the  ex- 
ception of  Mr.  Justice  Grose, 
all  assembled  on  the  23d  of 
Decemoer,  1812,  at  Lord  El- 
ksjboroogh*8chnmbers,  to  con- 
sider this  question,  and  they 
were  unanimously  of  opinion, 
that  the  trial  was  properly 
had,  and  that  there  was  no 
objection  to  the  conviction, on 
the  ground  of  any  supposed 
want*  of  jurisdiction,  in  the 
•  ST. 


commissioners  appointed  Vf 
commission,  under  the  statute 
*8  Hen.  VIII.  c.  16.  m  re- 
spect of  the  place  whese  the 
offence  was  committed.  DsV 
ring  the  discussion  of  this 
point,  the  construction  of  this 
statute  by  Lord  Hale  in  his 
Pleas  of  the  crown,  was  mack 
preferred  to  the  doctrine  of 
Lord  Coke  in  his  Institutes, 
and  most,  if  not  all  the  judges' 
seemed  to  think  that  the  com- 
mon law  had  a  concurrent  ju- 
risdiction in  this  haven  ;  and 
in  other  havens,  creeks  And 
riverain  this  realm."  2  Lsecft's 
Grown  Cot*  1<*3.  ftsjfSSlr 
itked.  1816. 

R.  348. 
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mlnal  branch  of  that  jurisdiction  has  been  given  by  **|*\ 
the  United  States  to  the  circuit  court  in  the  *ct  O^ijSfgJ^ 
1790,  ch.  9.  The  locus  in  quo  has  not  been  shown  t. 
to  be  within  the  state  jurisdiction.  Because  the  state  B*f*w* 
process  has  been  served  therein  is  no  proof  of  the 
legality  of  such  service ;  and  the  csfse  dees  not  state 
that  such  process  had  been,  in  my  instance,  served  on 
board  the  public  ships  of  war  of  the  United  States' 
Those  ships  are  exempt  even  from  a  foreign  jurisdic- 
tion ;  and,  when- lying  in  the  dominions  of  another  na- 
tion, are  not  subject  to  its  courts,  but  all  civil  and  crim* 
inal  causes  arising  on  board  of,  them  are  exclusively 
cognizable  in  the  courts  of  the  United  States.  This  is 
a  principle  of  public  law  which  has  its  foundation  in 
the  equality  and  independence  of  sovereign  states,  and 
In  the  fatal  inconveniences  and  confusion  which  any 
other  rale  would  introduce.  The  merchant  vessels  of 
a  nation  may  be  searched  for  contraband,  for  enemy's 
property,  or  for. smuggled  goods,  and,  ar  some  have 
contended,  for  deserters,  whether  they  art  on  the  high 
seas  or  in  the  ports  of  the  searching  power;  but  pub- 
lic ships  of  war  may~no£  be  searched,  whether  on  the 
high  seas  or  in  the  ports  of  the  power  making  the 
*ear$h.  The  first  may  be  searched  any  where,  except 
within  the  jurisdiction  of  a  neutral  state.  They  in^y 
be  searched  on  the  ocean  ;  because  there  all  nations 
have  a  common  jurisdiction  :  They  may  be  searched  in 
the  waters  of  the  searching  power  ;  because  the  permis- 
sion to  resort  to  its  ports,  (whether  implied  or  ex- 
press,)  does  not  import  any  exemption  from  the  local 
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1818*  jurisdictions  The  loiter  (  i.  e.  public  vessels)  may  not 
U^fitaL')e  marched  any  where,  neither  in  the  ports  which  they 
enter  nor  on  the  high  seas.  Not  in  the  ports  which 
they  enter  ;  because  the  permission  to  enter  implies  an 
exemption  from  the  jurisdiction  of  the  place.  Nor  on 
the  high  seas  ;  because  the  common  jurisdiction  which 
all  nations  hare  thereon  does  not  extend  to  a  public 
ship  of  war,  which  is  subject  only  to  the  jurisdiction 
of  the  sovereign  to  which  it  belongs.  Every  argument 
by  which  this  exemption  is  sustained;  as  to  foreign 
states,  applies  with  equal  force  as  between  the  United 
States  and  every  particular  state  of  the  Union ;  and 
it  is  fortified  by  other  arguments  drawn  from  the  pecul- 
iar nature  and  provisions  of  our  own  municipal  consti* 
tution.  The  sovereignty  of  the  United  States  and  of 
Massachusetts  are  not  identical;  the  former  have  a 
distinct  sovereignty,  for  separate  purposes,  from  the 
latter.  Among  these  is  the  power  of  raising  and  main- 
taining fleets  and  armies  for  the  common  defence  and 
the  execution  of  the  laws.  If  any  particular  state  had 
it  in  its  power  to  intermeddle  with  the  police  and  gov- 
ernment of  un  army  or  navy  thus  raised,  upon  any  pre  • 
text,  there  would  be  an  end  of  the  exclusive  authority 
of  the  United  States  in  this  respect.  Wars  and  othei 
measures,  unpopular  in  particular  sections  of  the  conn* 
try,  might  be  impeded  in  their  prosecution,  by  the  inter* 
ference  of  the  state  authorities.  Such  a  conflict  of  ju- 
risdictions must  terminate  in  anarchy  and  confusion. 
But  the  court  will  take  care  that  no  such  conflict  shall 

a  The  Eichanpe,  7  Oranci,  144. 
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fffot.  The  judiciary  act  of  1789,  ch.  30.  a.  11.  giving  1818. 
to  the  circuit  courts  cognizance  of  all  crimes  and  offen-  u^gj^- 
«€»  cognizable  under  the  authority  of the  United  States  \m 
and  the  statute  of  1790,  ph.  9.  declaring,  that  "if  any  Betaw. 
person  shall  commit  upon  the  high*  seas,  or  in  any 
river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  arty 
particular  state,  murder,  &c.  he  shall  on  conviction  sitf* 
fcr  death/'  ancf  that  "if  any  person  or  persons  shall, 
Within  any  fort,  &c.  or  in  any  other  place  or  district  of 
Coontry  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  commit  the  crime  of  wilful  murder,  such 
pertfon  or  persons,  on  being  thereof  cftnvieted  shall  suf- 
fer death,"  and  a  public  ship  of  war,  as  well  as  the 
tpacedf  Water  she  occupies,  being  "out  of  th4 jurisdic- 
tion of  any  particular  state"  and  being  "a  place"  under 
the  sole  and  exclusive  jurisdiction  of  ths  United  States ;  T 
Jl  follows  that  the  circuit  court  of  Massachusetts  dis- 
trict, had  exclusive  Cognizance  of  this  offence,  which 
tfa*  committed  Out  of  the  jurisdiction  of  any  partictt* 
la*  state,  and  in  a  place  under'  the  sole  and  exclusive 
jurisdiction  of  the  United  States. 

Mr.  Webster,  in  reply.  The  argument  on  the  part 
of  the  United  States  »,  that  the  circuit  court  has 
jurisdiction,  first,  because  the  murder  was  committed 
on  board  a  national  -ship  of  war,  in  which  no  state  can 
exeroise  jurisdiction ;  inasmuch  as  ships  of  war  are 
cpnsidered  as  parti  of  the  territory  of  the  government 
to  which  they  belong,  and  no  other  government  can 
t*ke  cognizance  of  offences  committed  in  them.  Two 
anawera  may  be  given  to  thit  argument.    The  first  ia> 
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1818.  chat  the  main  inquiry  being,  whether  the  circuit  court 
U^sT*  k*8  jurisdiction,  and  the  jurisdiction  of  that  c^-urt  be- 
v]  iog  Only  such  as  is  given  to  it  by  the  act  of  congress, 
Straus,  it  is  sufficient  to  say  that  no  act  of  congress  authorizes 
that  court  to  take  cognisance  of  any  offences,  merely 
because  committed  on  ships  01  war.  Whe+her  congress 
might  have  done  this,  or  might  not,  it  is  clear  that  it 
has  not  done  it.  It  is  the  nature  of  the  place  ib,  which 
the  ship  lies,  hot  the  character  of  the  ship  itself,  that 
decides  the  question  of  jurisdiction.  Was  the  "haven" 
in  which  the  murder  was  committed,  within  the  juris* 
diction  of  Massachusetts.?  If  so,  no  provision  is  made 
by  the  act  for  punishing  the  offence  in  the  circuit  court. 
The  lair  tfces  not  inquire  into  the  nature  of  the  em- 
ployment or  service  in  which  the  offender  may  have 
been  engaged  at  the  time  of  committing  the  offence ; 
but  only  into  the  local  situation  or  territory  where  it 
was  committed.  *.  If  committed  within  the  territorial 
jurisdiction  oi  a  state,  it  excludes  the  jurisdiction  of 
the  circuit  court  by  express  words  of  exception.  If, 
therefore,  it  has  been  shown  that  this  haven  or  harbour 
is  within  the  limits  of  Massachusetts,  and  under 
the  general  common  law  jurisciction  of  that  st^te, 
the  offence  being  committed  in  that  harbour,  cannot 
be  tried  in  the  circuit  court.  The  second  answer'  is, 
that  the  doctrine  contended  for  is  applicable  only  be- 
tween one  sovereign  power  and  another ;  a  reliction 
in  which  the  government  of  the  United  States  does 
not  stanfd  towards  the  state,  governments.  Whenever 
ships  of  War  of  the  United  States  are  within  the 
country,  in  the  ports  or  harbours   of  any  state,  they 
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are  to  be  Considered  as  at  home.    They  are  not  then     !<!•• 
in  foreign  ports  or  hafbours,  and  the  jurisdiction  6f*ae  ^n-t  5ta(i^ 
states  is,   as  to  them,   a  domestic  jurisdiction.      If         4 
this  be  not  so,  persons  on  board  such  ships,  though  in,     ****** 
the  bosom  of  their  own  country,  would  be  in  most  ca- 
ses sutgect  to  no  civil  jurisdiction   whatever.     Even 
persons  committing    offences    on  land  mig^t   flee    on 
board  such  ships,  and  escape  punishment,  if  they-could 
not  be  followed  by  state  process.     The  doctrine  con- 
tended for  would  go  to  a  great  length.     The  dfcses  ci- 
ted speak  ofrxrmw,  as  well  as  ships   of  wtr;  and  the, 
doctrine  if  applicable  in  the  latter  case,  is  equally  so  iri 
the  former.     How  then  are  offences  to  be  punished,  if 
committed  by  persons  attached  to  the  army  of  the  Uni- 
ted States,  while  in  their  own  country?     It  is  admitted; 
that  in  England,  such  offenders  are   punished  in  the 
courts  of  common  law;  and  the  act  of  congress  establish- 
ing the  articles  of  war,  also   provides  expressly,  that 
any  officer  or  soldier  accused  of  a  capital  or  other  crime, 
such  as  is  punishable  by  the  known  laws  of  the  land, 
shall  be  delivered  to  the  civil  magistrate,  in  order  to  be 
brought  to  trial.     What  civil  magistrate  is  here  inten- . 
ded?  It  must  necessarily  be  such  magistrate  as  acts  un- 
der state  authority,  because  no  provision  is  marl*  for  the* 
trial   of  such   offenders    in  the   courts   of  the  United 
States.     Perhaps  such  provision  might  be  made  by  con* 
gress,   relative  as  well  to   offences  committed  by  sol- 
diers in  the  army^  as  by  seamen  in  the  navy,  under  the 
general  power  to  establish  rules  for  the  government  of 
the  army  and  navy.     But  no  such  provision  has  hither- 
to been   made.     State  process,   on  the  contrary,  ha* 
Vol.  III.  49 
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181  §^     been  constantly  served  and  obeyed  in  cases  proper  for 
fail  States  ^^interference  of  the  civil  authority,  both  in  the  army 
*.        and  navy.     Writs  of  Habeas  Corpus  >  issued  by   state 
4Bf'  j^ges,  have  teen  served  on,  and  obeyed  by>  military 
toffiders  in  their   camps    and    naval    commanders  on 
their  quarter  decks.*    To  vail  these   purposes  the  state 
courts  are  considered  as  parts  of  the  general  system 
of  judicature  established   in   the   country.     They  are 
not  regarded  as  foreign,   but  as   domestic   tribunals. 
The  consequences,  which  it  has  been  imagined  might 
follow  fr osa  the  exercise  of  state  jurisdiction  in  these 
cases,  are  hypothetical  and  possible   only.     Hitherto 
no  inconvenience  has   been  experienced.      In   most 
-  instances  which  might  occur,  this  court  would  hare  % 
power  of  revision;  and  if,  in  other  instances,  inconve- 
nience should  be  frit,  it  must  be  attributed  (o  that  dis- 
tribution and  partition   of  power,  which    the   people 
have   made  between   the  general   and  state  govern* 
ments.     It  would   be  a  strange  inconsistency   to  hold 
the  states  to  be  foreign  powers  in  relation  to  the  go" 
vernment  of  the  United  States,  and  to  apply  to  them 
the  principles  of  the   cases  cited,  and  to  hold  their 
courts  to  be  judicatures  existing   under  a  foreign   au- 
thority; when  the  judgments  of  those  courts  are  not 
only  treated    here  as  judgments  of  the  courts  of  the 
United  States  are  treated,  but  when,  also  congress  has 
referred  to  them  the  execution  of  many  laws  of  the 
general  government,  and  when  appcfels  from  their  de- 
cision are  constantly  brought,  in  the  provided  cases, 
into  this  court  by  writ  of  error.     It  is   also  insisted* 

m  In  the  matter  of  Staeey,  10  JoJU*.  Rep.  310. 
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tm  the .  other  side,  that  this  is  a  case  ,of  admiralty  and  till* 
maritime  jurisdiction.  It  is  not  a  case  of  exclusive vj^^gij^ 
admiralty  jurisdiction*  if  that  jurisdiction  is  to  be  de-  t, 
fined  and  limited  in  its  application  to  the  case,  by  the  Bevaos. 
general  principles  of  the  English  law.  And  not  only 
mast  the  common  law  be  resorted  to,  for  the  inter- 
pretation of  the  technical  terms  and  phrases  of  that 
science,  as  used  in  the  constitution,  but  also  for  as- 
certaining the  bounds  intended  to  be  set  to  the  juris- 
diction of  other  courts.  In  other  words,  the  framers 
of  the  constitution  must  be  supposed  to  hare  intended 
to  establish  courts  of  common  law,  of  equity,  and  of 
admiralty,  upon  the  same  general  foundations,  and 
with  similar  powers,*  as  the  courts  of  the  same  de- 
scriptions '  respectively!  in  that  system  of  jurispru- 
dence with  which  they  were  all  acquainted.  Is  there 
any  doubt  what  answer  they  would  have  given,  if 
they  had  been  asked  whether  it  was  iheir  purpose  to 
include  in  the  admiralty  and  maritime  jurisdiction! 
such  cases  only  as  bad  been  tried  by  the  courts  of 
that  jurisdiction  for  a  century,  or  whether  they  in- 
tended to  confer  the  admiralty  jurisdiction,  as  the 
civilians  contend  it  existed  before  the  time  of  Richard 
the  Second  ?  It  is  said,  however,  that  there  has  been  * 
a  practical  construction  given  to  this  provision  of  the 
constitution,  as  well  by  congress  as  the  courts  of  law, 
which  has,  in  one  instance  at  least,  and  that  a  very 
important  one,  departed  from  the  limit  assigned  to 
the  admiralty  by  the.  cotpmon  law.  This  refers  to 
seizures  for  the  violation  of  the  laws  of  trade  and  of 
the  revenue  ;  which  seizures,  although  made  in  ports 
and  harbours,  and  within  the  bodies  of  counties,  art 
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l!l!>      holden  to  be  of  admiralty  jurisdiction,  although  sueji 

Uitit  fit*4A»certa^n^  *s  not  ^e  case  *n  England.     The  existence 
V.        °f  this  exception  must  be  admitted.     The  act  to  es- 
Bfr****.    tablish  the  judicial  courts  provides,  th*t  the  district 
court  u  shall  have    exclusive  origipal   cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all   seizures  under  laws  pf  impost,  naviga- 
tion or  trade,  where  the   seizures  are  made  on  waters 
navigable  from  trie  sea,   &c,"    Perhaps  this  act  need 
not  necessarily  be   so  construed  as  to  consider  such 
seizures  to  be  of  admiralty  jurisdiction,  if  they  were 
not  such  before.     The    word  "including"  might  re- 
fer to  the  general  powers   of  the  court,  and  not  to  the 
words  immediately    preceding,  viz.    u  admiralty  and 
maritime  jurisdiction."     But  then   such  seizures,  like* 
other  civil  causes,  are,  by  the  constitution,  to  be  tried 
by  jury,  unless  they  be  of   admiralty    and  maritime 
jurisdiction  ;  and  it  must  he  admitted  that  this  court 
has  repeatedly  decided,    that    they    are  of  admiralty 
jurisdiction,   and   are   not  to  be  tried  by  jury.     The 
first  case  is  that  of  La   Vengeance.     The  opinion  of 
the  court  was  delivered  in  this  case,  without  giving 
the   reasons   upon  which  it  was  founded.*      The  next 
is  the  Sally/    Thifc  was  decided  without  argument,  and 
expressly  on  the  authority  of  the  preceding  case.    The 
point  was,  made  again  in  The  United  States  v.  The  Bet* 
Jey  and  Charlotte,*  and  decided  as  it  had  been  before ; 
the  court  considering  the  law  to  be  completely  set* 
tied  by  the  case   of  the  The   Vengeance.    Two  sab" 
sequent  cases,  the   Samuel    and  the   Octavia,*  have 

o  3  Doll  297.        b  t  Cranrhi  406  c  4  Cr0i*M*3, 
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been  disposed  of  in  the  same  manner.  As  was  said  in  1*1* 
the  argument  of  the  case  last  cited,  the  arguments  u^*iTSCvSut-i 
gad  against  the  doctrine,  in  all  the-  cases  subsequent  to  v. 
the  Vengeance,  have  always  been  answered  by  a  refer-  ^evaos 
ence  to  the  authority  of  that  case.  As  these  case* 
have  all  been  decided,  without  any  exhibition  of  t^ 
grounds  and  reasons  on  which  the  decisions  rest,  tjiej 
afford  little'  light  for  analogous  cases*  They  show,  tfcfct 
in  one  respect,  admiralty  jurisdiction  h  here  to  be  ta- 
ken to  be  more  comprehensive  than  it  is  in  England* 
It  will  not  follow  that  it  is  to  be  so  taken  in  all  rear 
pects.  If  this  were  to  follow,  it  would  be  impossible 
to  nnd  any  bound  or  limit  at  all.  it  is  admitted,  that 
this  exception  from  the  English  doctrine  of  admiralty 
jurisdiction  does  exist  here.  But  if  distinct  and  satis- 
factory reasons  for  the  exception  can  be  shown,  this 
will  rather  strengthen  than  invalidate  the  genera]  po- 
sition. Such  reasons  may,  pes  haps,  be  found  in  the 
history  of  the  American  colonies,  and  of  the  vice-admi- 
ralty courts  established  in  them  by  the  crown.  Thf 
first  and  grand  object  of  the  English  navigation  act* 
(12  Cb.  II.)  seems  to  have  been  the  plantation  trade/* 
It  was  provided  by  that  act,  that  none  but  English  ships 
should  carry  the  plantation  commodities;  and  that  the 
principal  articles  should  be  carried  only  to  the  mother 
country.  By  the  subsequent  act  of  15  Ch.  1JL.  the 
supplying  of  the  plantations  with  European  gooes  was 
meant  to  be  confined  wholly  to  the  mother  coun- 
try.    Strict  rules  were  laid  down  to  secure  the  due 

*  Reeve't  Hi$t.  Low  of  Ship.  45. 
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1*1*.  execution  of  these  acts,  and  heavy  penalties  imposed 
Vt£Cbuwan  iUC^  as  *^ou^  violate  them.  Other  statutes  to 
v»  enforce  the  provisions  of  these  were  passed,  with  other 
rules,  and  new  penalties,  in  the  subsequent  years 
of  the  same  reign.  "In  this  manner  was  the  trade 
to  and  from  the  plantations  tied  up,  almost  for.  the 
sole  and  esc  Wive  benefit  of  the  mother  country. 
But  laws  whicb^nade  the  interest  of  a  whole  people 
subordinate  to  that  of  another,  residing,  at  the  distance 
of  three  thousand  miles,  wete  not  likely  to  execute 
themselves  very  readily;  nor  was  it  easy  to  find 
many  upon  the  spot  who  could  be  depended  upon  for 
carrying  them  into  execution."*  In  facf,  these  laws 
were,  more  or  less,  evaded  or  restricted  in  all  the 
colonies.  To  enforce  them  was  the  constant  endea- 
vour of  the  government  at  home;  and  to  prevent  or 
elude  their  operation  the  constant  object  of  the  co- 
lonies. "But  the  laws  of  navigation  were  no  where 
disobeyed  end  contemned  so  openly  as  in  New- 
England.  The  people  of  Massachusetts  Bay  were,  from 
At  jlrst,  disposed  to  act  as  if  independent  of  the 
inother  country;  and  having  a  governor  and  magis- 
trates ofthein  own  choice,  it  was  very  .difficult  to 
enforce  any  regulations  which  came  from  the  Eng- 
lish parliament,  and  were  adverse  to  their  colonial 
interest."*  No  effectual  means  of  enforcing  the  several 
acts  of  navigation  nnd  trade' had  been  found,  when, 
ifc  1696,  the  act  of  7  and  8  Will.  Ill,  ch:  St. 
was  passed,  for  preventing  frauds^  and  regulating 
abuse*  in  the  plantation  trade1.    This  act  gave  a   new 

a  Buo**9  55.  b  1&.  67. 
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body  of  regulations ;  and,  among  other  things,  because      U18. 
great  difficulty  had  been  experienced  in  procuring  COtt~jjrrit.  &*<■• 
victions,  new  qualifications  *ere  required  for  jurors,     _▼. 
who  should  sit  in  causes  of     alleged  violation  of  the 
laws ;  and  the  officer  or  informer  might  elect  to  *  bring 
his  prosecution  in  any  county  within  the  colony.     All 
these  correctives  were  of  little  force,  so  that  the"  govern- 
ment soon  after,  with  the  view  of  securing  the  execution 
of  this  and  the  other  acts  of  trade  and  navigation,  pro- 
ceeded to  institute  courts  of  admiralty*    These  courts  ap- 
pear to  have  claimed  jurisdiction  in.   causes  of  alleged 
violation  of  the  laws  of  trade  and  navigation,  upon  the 
construction  of  this  act  of  7  and  8  Will.  III.  In  1702fr 
the  Board  of  Trade,  "being  doutftful,"  as  they  say,  "of 
the  true  jurisdiction  of  the  admiralty,'9  desired  to  be 
informed  by  the  Attorney  and  Advocate  General,  (Sir 
Edward  Northey  and  Sir  John  Cooke,)  "whether  the  - 
courts  of  admiralty,  in  the  plantations,  by  virtue  ot  the 
7  and  8  of  King  William,  or  any  other  act,  have  there 
any  further  jurisdiction  than  is  exercised  in   England? 
Whether  the  courts  of  admiralty,,  in   the  plantations, 
can  take  cognizance  of  questions  which  arise  concern- 
ing the  importation  or  exportation  of  a  ax.  goods  to  or 
from  them,  or  of  frauds  in  matrets  of  trade?    And  in 
case  a  vessel  sail  up  any  river  with  prohibited  goods, 
intended  for  the   use  of  the  inhabitants,  whether  the 
-informer  may  choose  in  what  court  he  will  prosecute — 
in  the  court  of  admiralty,    or  of  common    l*w  ?"  The 
opinion  of  the  Attorney   General   was,    that   "the  act 
(7  and  8  Will.  IIL)   gave  the  admiralty  court  in  the 

a  Id.  70. 
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IStfc.  plantations,  jurisdiction  of  all  penalties  and  forfeitures 
TT^^Siatos  *°r  un'awtu*  tf*dingi  either  in  defrauding  the  king  in 
v.  his  customs,  or  importing  into,  or  exporting  out  of, 
Betaitt.  the  plantations,  prohibited  goods;  and  of  all  frauds  in 
matters  of  trade,  and  offences  against  the  acts  of  trade 
committed  in  the  plantations  :"  and  he  mentions  the 
case  of  Colonel  Quarry,  judge  of  the  admiralty  in 
Pennsylvania,  then  pending  in  the  Queen's  Bench,  in 
which  a  judicial  decision  on  the  point  might  be  ex- 
pected. The  opinion  of  *  the  Advocate  General  was, 
of  course,  equally  favourable  to  the  admiralty  juris* 
dictions  On  this  construction  of  the  statute,  the 
courts  of  admiralty  in.  the  colonies  assumed  jurisdic- 
tion over  causes  arising  from  violation  of  the  laws  of 
trade  and  of  revenue ;  "and  from  this  time,"  says 
Mr*-  Reeves,  "there  seems  to  have  been  a  more  ge- 
neral obedience  to  the  acts  of  trade  and  navigator*." 
This  jurisdiction  continued  to  be  exercised  by  the 
colonial  courts  of  admiralty  down  to  the  period  of  the 
revblution  ;  and  is  still'  exercised  by  the  courts  of  those 
colonies,  which  retain  their  •  dependence  on  the  Bri- 
tish crown.*  This  may  be  the  ground  on  which  it 
has  been  sujtywed  that  the  states  of  the  union,  in 
forming  a  new  government,  and  granting  to  it  juris- 
diction in  admiralty  and  maritime  causes,  might  be 
presumed  to  have  included  in  the  grant  the  authority 
to  take  cognizance  of  causes  arising  from  the  viola- 
tion of  the  laws  relative   to  customs,  navigation,  and 

*  LhMlmet*'  Opinwt$  of  Eminent  Lavycrt,  167,  193, 
ft  Bro.  Cw,  4-  Adm.  Lmr,  492.  £  Bob.  24& 


OF  THE  UNITED  STATES  385 

tftde.  AH  the  colonies  had  seen  this  authority  ester*  181V 
eisedas  matter  of  maritime  jurisdiction.  It  was  not  ..  *^g£^ 
peculiar  to  the  courts  of  any  one  of  them,  but  com-  ▼. 
mon  to  all..  It  had  been  engrafted  on  the  original  B**u*» 
admiralty  powers  of  tfcese  courts  for  neaif-  a  century. 
They  were  familiar  to  the  exercise  of  this  jurisdic- 
tion, as  an  admiralty  jurisdiction.  It  had  been  in- 
corporated with  their  admiralty  jurisdiction,  by  sta- 
tute ;  and  they  had  long  regarded  it  as  a  part  of  the: 
ordinary  and  established  authority  of  such  courts,. 
There  might  be  reason,  then,  for  supposing,  that  those 
who  made  the  constitution,-  intended  tp  confer  this 
power  as  they  found  it.  And  if  any  other  exception 
to  the  English  definition,  and  limitation  of  the  power 
of  courts  of  admiralty,  can  be  found  to  hare  been  as 
early  adopted,  as  uniformly  received,  as  long  practised 
upon,  and  as  intimately  interwoven  with  the  system  or 
colonial  jurisprudence,  there  will  be  equal  reason  to 
Belie  re  that  the  framers  of  the  constitution  had  regard 
to  such  exception  also.  Such  exceptions  do  not  im- 
peach the  rule.  On  the  contrary,  their  effect  is  to  es- 
tablish* it.  If  the  exception  when  examined,  appears 
to  stand  on  grounds  peculiar  to  itself,  the  inference  is, 
that  where  no  peculiar  reasons  exist  for  an  exception, 
auch  exception  does  npt  exist*  In  the  case  before  the 
e^urt,  no  reason  is  given,  to  induce  a  belief  that  an  ex- 
ception does  exist.  No  practice  of '  excluding  the 
eommon  law  courts  from  the,  cognizance  of  crimes, 
committed  in  ports  and  harbours,  is  shown  to  have  eir> 
isted  in  any  colony.  There  can  be  no  doubt,  thert* 
Vo^IIJ.  60 
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ISIS,      fore,  that,  saving  such  exceptions  as  can  be  reasonably 

U^T^Ijir     accounted  for,  the  admiralty  jurisdiction  was  intended 

v.        to  be  given  to  the  courts  of  the  United  States,  in  the 

Bevarw.    extent,  and  subject  to  the  limits,  which  belonged  to  it 

in  that  system  of  jurisprudence  wilh  which  those  who 

formed  the  constitution  were  well  acquainted. 

JW.4fat.  Mr.  Chief  Justice  Marshall  delivered  thfe  opinion 
off  he  court.  The  question  proposed  by.  the  circuit 
court,  which  will  be  first  considered,  is, 

Whether  the  offence  charged  in  this  indictment  was, 
according  to  the  statement  of  facts  which!  accompanies 
the  question,  "within  the  jurisdiction  or  cognizance  of 
the  circuit  court  of  the  United  States  for  the  districtvof 
Massachusetts?" 

The  indictment  appears  to  be  founded  on  the  8th 
fee.  of  fire  "act  for  the  punishment  of  certain  crimes 
against  the  United  States."'  That  section  gives  the 
courts  of  th#  union  cognfza:  ce  of  certain  offences  com- 
mitted on  the  high  sens,  or  in  any  river,  h.aven,  basin, 
or  bay,  out  of  the  jurisdiction  of  any  particular 
state. 

Whatever  may  be  the  constitutional  power  of  con- 
gress, it  is  clear  that  this  power  has  not  been  so  exer. 
cised,  in  this  section  of  the  act,  as  to  confer  on  it* 
Courts  jurisdiction  over  any  offence  committed  in  I 
river,  haven,  basin  or  bay  ;  which  river,  haven,  basin* 
or  bay,  is  within  the  jurisdiction  of  any  particular 
state. 

What  thfenis  the  extent  of  jurisdiction  which  a  state 
possesses  ? 

Wt*Mwer,  without  hesitation,  the  juritdiotiM  of 
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*  state  is  co -extensive  with  its  territory  ;  so-extensive      Ml*. 
with  its  legislative  power.  w/j^ 

The  place  described  is  unquestionably  within  the  ori-       '  jt 
giiial  territory  of  Massachusetts:     It  is  th$n  within  the    # 
jurisdiction  of  Massachusetts,  unless  that  jurisdiction 
has  been  ceded  by  the  United  Statts.   . 

It  is  contended  to  hare  been  ceded  by  that  article 
in  the  constitution  which  declares,  that  "the  judicial 
power  shall  extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction."  The  argument  is,  that  the  power 
thus  granted  is  exclusive  j  and  that  the  murder  torn 
mitted  by  the  prisoner  is  a  case  of  admiralty  and  mar- 
itime juris'liction. 

Let  this  be  admitted,  .  It  proves  the  power  of  con* 
gress  to  legislate  in  the  case ;  not  that  cringress  has 
exercised  that  power.  It  has  been  argued,  and  the  ar- 
gument in  a  favour  of,  as  well  as  that  against  the  prop- 
osition deserves  great  consideration,  that  courts  of 
common  law  hare  concurrent  jurisdiction  with  courts 
of  admiralty,  over  murder  committed  in  bays,  which  are 
inclosed  parts  of  the  sea  ;  and  that  for  this  reason  the 
offence  is  within  the  jurisdiction  of  Massachusetts. 
But  in  construing  the  act  of,  congress,  {he  court  be- 
lieves it  to  he  unnecessary  to  pursue  the  investigation 
which  has  been  so,  well  made  at  the  bar  -respecting  the 
jurisdiction  of  these  rival  courts. 

Tobrhgthe  offence  within  the  jurisdiction  of  the 
courts  of  the  union,  it  must  have  been  committed  in  a 
river,  &c.  out  of  the  jurisdiction  of  any  state.  It  is  not 
the  offence  committed,  but  the  bay  in  which  it  is  com- 
mitted, which  must  be  out  of  the  jurisdiction  of  the 
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1*18.     state.    If,  then,  it  should  be  true  that  Massachusetts 

UnSTstates0411  take  no  co8nizanre  oHke  offence ;  yet,  unless  the 

v  place  itself  be  out  of  her  jurisdiction,  congress  has  not 

Bsvans.    given  cognizance  of  that  offence  to  its  courts.     If  there 

be  a  common  jurisdiction,  the  crime  cannot  be  ponished 

in  the  courts  of  the  union* 

Can  the  cession  of  all  cases  of  admiralty  and  mart- 
time  turisdiction  be  construed  into  a  cession  of  the  wa- 
ters on  which  those  cases  may  arise  * 

This  is  a  question  on  which  th 3  court  is  incapable 
of  feeling  a  doubt.  The  article  which  describes  the  ju- 
dicial power  of  the  -United  States  is  not  intended  lor 
the  cession  of  territory  or  of  general  jurisdiction.  It 
is  obviously  designed  for  other  purposes.  It  is  in  the 
8th  section  of  the  2d  article,  we  are  to  look  for  cessions 
of  territory  and  of  exclusive  jurisdiction.  Congress 
has  power  to  exercise  exclusive  jurisdiction  over  this 
district,  and  over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock 
yards,  and  other  needfu.1   buildings. 

It  is  observable,  that  the  power  of  exclusive  legisla- 
tion (which  is  jurisdiction)  is  united  with  oession  of 
territority,  which  is  to  be  the  free  act  of  the  states. 
It  is  difficult  to  compare  the  two  sections  together, 
without  feeling  a  conviction,  not  to  be  strengthened  by 
rany  commentary  on  them,  that,  in  describing  the  judi- 
cial power,  the  f  timers  of  our  constitution  had  not  in 
view  any  cession  of  territory,  or,  which  is  essentially 
the  same,  of  general  jurisdiction. 

It  is  not  questioned,  that  whatever  may  be  necessary 
to     the   full   and    unlimited     exercise  of    admiralty 
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and  maritime  jurisdiction,  is  in  the  .government  of  the      ItW. 
union.     Congress  may  pas3  all  laws  which  are  nec.es  •  n'^tTsutss 
sary  and  proper  Tor  giving  the  most  complete  effect  to         r. 
this  power.     Still,   the  general  jurisdiction  over  the    ?•**■* 
place,  subject  to  this  grant  of  power,  adheres  to  the  ter- 
ritory, as  a  portion  of  sovereignty  not  yet  given  away. 
The  residuary  powers  of  legislation   are   still  in  Mas- 
sachusetts.   Suppose  for  etani;>le  the  power  of  regula- 
ting trade  had  not  been  given  to  the  general  govern- 
ment*    Would  this   extension  of  the  judicial  power  to 
all  cases  of  admiralty  and  maritime  jurisdiction,  have 
devested  Massachusetts  of  the  power  to  regulate  the 
trade  of  her  bay?     A3  the  powers  of  the  respective  gov- 
ernments now  stand,  if  two  citizens  of  Massachusetts 
step  into  shallow  water  when  the  tide  flows,  and  fight 
a  duel,-  are  they  not  within  the  jurisdiction,  and  pun- 
ishable by  the  laws  of  Massachusetts?    If  these  ques- 
tions must  be  answered  in  the'  affirmative,  and  we  be- 
lieve they  must,  then  the  bay  in  which  this  murder  was 
committed,  is  not  out  of  the  jurisdiction  of  k  state,  and 
.the  circuit  court  of  Massachusetts  is  not  authorized,  by 
the  section  under  consideration,  to  take  cognizance  of 
the  murder  which  had  been  committed. 

It  may  be  deemed  within  the  scope  of  the  question 
certified  to  this  court,  to  inquire  whether  any  other  part 
of  the  act  has  given  cognizance  cf  this.murder  to  the 
circuit  court  of  Massachusetts? 

The  third  section  enacts,  "that  i  fan  y  person  or.  per- 
sons shall,  within  any  fort,  arsenal,  dockyard,  maga- 
zine, or  in  any  other  place,  or  district  of  country,  under 
th?   sola  and   exclusive   jurisdiction  of  the  United 
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ItlB.      States,  commit  the  crime  of  wi'ful  murder,  such  per* 
VritStetti  ion  or  Persons>  on  be{ng  thereof  convicted,  shall  suffer 
v.        death." 
*•**■*         Although  the  hay  on  which  this  murder  waa  com- 
mitted might  not  be  out  of  the  jurisdiction  of  Massa- 
chusetts, the  ship  of  war  on*  the  deck  of  which  it  was 
committed,  is,  it  has  been  said,  ua  place  within  the  sole 
and  exclusive  jurisdiction  of  the  United  States,"  whole 
courts    may    consequently  take    cognizance   of   the 
offence. 

That  a  government  which  possesses  the  broad  power 
of  war;  which  "may  provide  and  maintain  a  navy;" 
.which  "may  make  rules  for  the  government  and  regu- 
lation of  the  land  and  navel  forces,"  has  power  to  pun- 
ish an  offence  committed  by  fc  marine  on  board  a  ship 
of  war,  wherever  Hiat  ship  may  lie,  is  a  proposition 
never  to  be  questioned  in  this  court.  On  this  section, 
at  on  the  8th,  thfe  inquiry  respects,  not  the  extent  of 
the  power  of  Congress,  but  the  extent  to  which  that 
power  has  been  exercised. 

The  objects  with  which  the  word  "place"  is  associa- 
ted, are  all,  in  their  nature,'  fixed  and  territorial.  A 
fort,  an  arsenal,  a  dock-yard,  a  magazine,  are  all 
of  this  character.  When  the  sentence  proceeds  with 
the  words,  "or  in  any  other  place  or  district  of  coun- 
try under  the  sole  and  exclusive  'jurisdiction  of  the 
.  United  States;"  the  construction  seems  irresistible 
that,  by  the  words  "other  place"  was  intended 
another  place  of  a  similar  character  with  those  pre- 
viously enumerated,  and  with  that  which  follows. 
Congress  might  have  omitted,  in  its  enumeration, 
cam*4  similar  place  within  its  exclusive  jurisdiction 
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which  was  not  comprehended  by  any  of  the  terms  em*      I?'** 
ployed  to  which  some  other    name  might  be  given ;  jrjjjpfu^g 
and,  therefore,  the  word*  "other  place*"  or  "district  of        y. 
country,"  were  added ;  but  the  context  shows  the  mind    ******* 
of  the  legislature  to  hare  been;  fixed  on  territorial  ob- 
jects of  a  similar  character. 

This  construction^  strengthened  by  the  fact  ihatr 
at  the  time  of  parsing  this  law,  the  United  States  did 
not  posses*  a  single  ship  of  war.  It  may,  therefore,  be 
reasonably  supposed,  that  a  provision  for  the  punfehmeut 
of  crimes' in  the  navy  might  be  postponed  until  some 
provision  for  a  nary  should  be  mad*.  While  taking 
this  riew  of  the  subject,  it  is  not  entirely  unworthy  of 
remark,  that  afterwards,  when  a  navy  was  created,  and1 
congress  did  not  proceed  to  mate  rules  for  its  regula- 
tion arvl*  government,  no  jurisdiction  is  given  to  the 
courts  of  the  Unite  I  States,  of  any  crime  committed  in 
a  ship'of  war,  w'lerever  it  miy  be  stationed.'.  Upon 
these  reasons  the  court  is  of  opinion,  that  a  murder 
committed  on  board  a  ship  of  war,  lying  within  the 
fcarbour  of  Boston,  is  not  cognizable  in  the  circuit 
court  for  the  district  of  Massatfiusetts ;  pbich  opinion 
is  to  be  certif  ed  to  that  court. 

The  opinion  of  the  court,  on  this  point,  is  believed 
to  render  it  unnecessary  *o  decide  the  question  respect- 
ing  the  jurisdiction  of  th*  state  court  in  the  ease. 

Certificate  accordingly.. 

*  This,  it  is  conceived,  re-    ih*  United  State*,  proceeding 
ftrs  to  the  ordinary  courts  ut   according  to  the  law  ef  the 
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The  AoJus. 


(llwfTAffCE  CoUHT.) 

The  JEolib — Wood;  Claimant. 

A  question  of  (act  under  the  non-importation  law  4.    Defence,  eet  up  on 
the  plea  of  distress,  repelled.    Condemnation. 

Appeal  from  the  cirouit  court  for  the  district  of 
Massacna  setts. 

This  vessel  and  enrgo  were  libelled  in  the  district 
Court  for  the  District  of  Main*,  as  forfeited  to  the  Uni- 
ted States,  for' lading  onboard  at  Liverpool,  in  Great 
Britain,  certain  goods  which  were  of  the  growth,  pro- 
duce, and  manufacture  of  Great  Britain,  with  intent  to 
import  the  same  into  the  UniteJ  States,  and  with  the 
knowledge  of  the  master,  and  also  for  an  acftetl  impor- 
tation of  the!  same  into  thle  United  States.  The  seizure 
was  made  at  Bass  Harbour,  in  the  district  of  French- 
man's Bay,  by  Meletiab  Jordan,  collector  of  that  dis- 
trict, 

A  petition  was  interposed  by  Joseph  T.*  Wood,  of 
Wiscasset,  who  styled   himself  agent  of  Peter  Molus 

land.    The  crime  of  murder,  of  a  court  mini  ial.  Act.  of  1 80S 

when  committed  by  any  offi-  for  the  better   government  tf 

cer,  seaman,  or    marine,  be-  the  mvy,  ch.  187   (33,)  sect* 

longing  to  any  public  ship  or  I,  art.  21.  But  the  case  at  bar 

▼esse!  of  the  U  lited  State?,  was  not  cognizable  by  a  na?y 
without  the  Urritorial  jjuritdtc-    court  martin],  being  commit- 

Hon  of  the  tame,  may  be  t>uq-  to!    within  the  territorial   ju„ 

ltodwHb  death  bytfcssentenco  risdiction  of  the  UaitedStatasv 
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and  Israel  Rosnel,  both  of  Bjornburgh,  in  Finland  in  *•!* 
Russia  and  also  of  Frantz  Scholtz,  of  Archangel,  in  ThTiEoliiSv 
Russia,  merchants,  and  subjects  of  the  Ejnperor  of 
Russia.  The  petition  stafed  that  Molus,  Rosnel,  and 
Scholtz  were  owners  of  the  brig  and  cargo  ;  that  she 
sailed  from  Liverpool  in  the  beginning  of  December, 
1813,  with  a  cargo  bound  to  the  Haraima,  with  li- 
berty and  instructions  to  touch  at  some  port  in  North 
America,  to  ascertain  whether,  according  to  existing 
laws,  they  could  be  admitted  to  an  entry,  afcd  if  not* 
to  receive  juch  orders  as  the  agent  of  the  owners' 
might  give.  That  after  a  long  passage  of  76  days* 
and  experiencing  severe  weather-  and  the  vessel  be- 
ing in  a  leaky  condition,  and  the  provisions  growing 
short,  she  was  compelled  to  make  Bass-Harbour.  That 
there  Wat  some  expectation  at  Liverpool,  when  the 
-Solus  sailed,  that  a  treaty  of  peace  between  the  Uni- 
ted States  and  Great  Britain  h*d  been  concluded,  or  was 
in  great  forwardness.  The  petition  prayed  that  the 
vessel  and  cargo  might  be  restored  to  Mr.  Wobd^  on 
his  giving  bail  for  the  appraised  value.  This  claim 
was  fled  the  14th  of  February,  1814.  At  the  May 
term  following,  Molus  &  Rosnell  claim  the  brig  as  their 
property,  and  Scholtz  claims  the  cargo  as  belonging  to 
himself. 

In  February  term,  1815,  a  rule  was  made  on  claim- 
ants to  produce  the  log-book  at  the  trial,  and  an 
original  letter  to  Ji  T.  Wood,  mentioned  in  the  deposi- 
tion of  the  supercargo. 

Montero,  mate  of  the  brig,  swore  that  she  sailed  di- 
rect from  Liverpool  to  the  United  States.    The  captain 
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on  the  passage  told  him  that  the  vessel  was  bound  t» 
the  United  States.  The  captain  and  supercargo  said 
it  was  their  intention  to  have  gone  to  Wiscasaet,  or 
Portland,  where,  they  were  to  discharge,  Ijut  owing  t» 
the  bad  state  of  their  rigging,  and  the  wind  being  ahead, 
they  put  into  Mount  Desert,  where  they  were  detained 
by  the  custom-house  officer.  He  also  states,  that  it 
was  agreed,  in  Liverpool,  with  all  the  sailors,  himself 
and  the  cook  excepted,  that  they  should  come  to  the 
United  States,  and  return  from  thence  to  T  :*erpool. 
About  thaee  months  after,  the  mate  was  examined  again* 
when  he  told  a  story  so  different  from  the  relation 
which  is  .found  in  his  first  deposition,  that  but  little 
credit  is  due  to  himuas  a  witness  for  either  party* 

Lingman,  one  of  the  mariners  of  the  -Solus,  swore, 
that  he  was  shipped  on  board  that  vessel  in  Octobes 
last,  she  then  lying. in  Liverpool,,  on  a.  voyage  to  some 
port  in  America,  and  from  thence -back  to  some  port  in 
Europe. 

Daniel  Molus,  master  of  the  JEolus,  testified,  mat 
in  October,  1813,  Ije  came  to  Liverpool,  from  Bjorn- 
burg  in  the  Brig  ASolus.  One  Louiande,  who  was  mas- 
ter of  the  brig,  having  a  po\?er  to  charter  her'  as  he 
might  think  proper,  did  charier  her  to  Praotz  Scholtz,  of 
Archangel,  by  his  agent,  David  Morgan,  on  a  voyage 
to  the  Havanna,  and  a  port, in  North  or  South 
America.  He  was  ordered  by  Morgan,  the  agent  of 
Scholts,  to  proceed  with  the  brig  to  the  Havanna, 
and  call^ff  such  ports  as  the  supercargo  should  direct. 
On   th*  4th   of.  December,..  1813,    the  brifc  left  Id- 
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verpool.  Two  days  after,  he  was  ordered  Tby  the  Stt-  ***•• 
percargo  to  proceed  off  the  port  of  Wiscasset,  *^d  «/^ 
land  some  passengers,  when  he  would  receive  farther 
orders  from  the  supercargo,  who  expected  to  find 
further  orders  there.  On  their  passage,  the  "brig  had 
thirteen  of  her  chains  broken,  some  of  them  in  the 
.eye  round  the  bolt,  and  therefore  could  not  be  repair- 
ed until  some  of  the  cargo  was  discharge^.  Five  of 
her"  shrouds  were  carried  away,  the  bolts  in  the  heel 
of  her  bowsprit  were  broken,  and  the  bowsprit  cafh* 
tome  in  upon  deck.  The  stern  boat  was,,  by  a  lea, 
store  in  pieces  at  the  stern  and  lost,  with  several  Kght 
sails  which  had  been  tbown  into  her.  The  spritsail 
yard  was  lost ;  her  waist-vails  and  boards  were 
wholly  carried  away  by  the  sea.  The  binnacle  was 
severalties  capsized,  and  the  compasses  very  much 
injured.  One  of  the  passengers  was  lost  overboard. 
The  brig  was  short  of  water;  and  at  the  time  of  her 
anival'on  the  American  coast,  the  crew  was  in  very 
great  distress,  being  on  a  short  allowance  of  water, 
which  was  very  thick  and  bad,  and  not  fit  to  be  used 
until  it  was  boiled,  to  make  it  thin.  There  was  no 
rigging  to  repair  the  vessel  any  longer.  On  the  17th 
of  February,  1814,  a  council  of  the  whole  ship1* 
crew  and  passengers  was  held,  and  all  were  of  opi- 
nion it  was  very  dangerous'  keeping  longer  at  sea; 
and  were  for  getting  into  the  first  port  which  could 
tie  made.  The  supercargo  reluctantly  consented.  If 
he  had  not,  the  brig  n^ust  have  gone  in,  as  her  condi* 
tion  would  have  justified  the  act.  In  the  afternoon 
*f  the  18th  ef  February,  1814,  the  JEolus  anchored 
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1811  in  Bans-Harbour,  after  a  passage  of  76  days,  in  whicli 
*£**£*{  every  hardship  had  been  experienced.  The  Teasel 
was  a  complete  wreck,  and  the  strength  and  spirit  of 
the  crew  nearly  exhausted.  She  waj  immediately 
seized  by  the  custom-house  officer,  and  the  papers  all 
delivered  up.  Shortly  after,  the  supercargo  received 
advice  from  his  agent,  who  soon  cam*  on  board  himself* 
This  witness  speaks  of  a  survey  ot  three  ship-masters, 
and  of  their  opinion;  but  as  no  such  survey  is  found 
In  the  proceedings,  it  is  presumed  that  none  was  npde; 
or,  if  made,  reduced  to  writing.  He  further  states, 
that  the  brig  had  been  repaired  while  at  Bass-Harbour, 
at  an  expense  of  near  3,000  dollars.  The  cargo  was 
the  sole  property  of  Mr.  Scholtz,  of  Archangel,  and 
was  put  on  board  by  his  agent,  David  Morgan,  of  Lon- 
don, who  employed  Richards,  Ogtfen,  k  Selden,  as 
brokers  for  that  purpose- 

.  Frederic  Williams  testifies  that  he  was  supercargo; 
that  the  brig  was  Russian— expected  in  England  that 
the  nron-importation  law  would  soon  be  repealed. 
His  oVders  were  to  proceed  to  Havanna,  and  to  call 
<off  Wiscasset,  where  he  would  receive  orders  Bmfc 
Joseph  Wood,  agent  of  Mr.  Scholtz,  and  if  reatric 
tions  were  removed,  to  enter  with  the  brig ;  if  other- 
wise, to  proceed  to  the  Havanna;  had  much  tempest- 
uous'weather,  carried  away  most  of  their  chains,  and 
many  of  the  shrouds.  On  the,  arrival  of  the  brig  at 
Bass-Harbour,  he  wrote  to  Wood  that  the  brig  had 
been  seized,  and  consulting  him  what  had  best  be 
done.  He  gave  up  his  papers  to  the  deputy-ma* 
ahail/and  took  a  receipt  for  them.  Wood  wrote  to 
Jum,  and  alap  came  down  to  the  brig  himself,  and  in- 
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fermed  Urn  that  the  vessel  had  been  seised  for  an  ml*      1*1*. 
leged  Tiolation  of  the  non-importation  law.    He  re"<TwT^w 
ceived  hie  instructions  as  supercargo  from  Morgan,  the 
agent  of  Seholts,  in  London,  and  they  were  verbal  in- 
strocttons  ogly.    He  did  not  recollect  that  he  had  ever 
received  apy  letter,  either  from  Morgan  or  Stholti, 
concerning  thia  voyage.     He  ia  a  native  of  Massachu 
setts,  but  had  not  resided  in.  the  United  States  for 
about  four  years  previous  to  the  .commencement  of  this 
voyage.  .  Since  the  .arrival  of  the  jEoIui,  he  has  resid- 
ed nearly  two  years  in  New- York.    All  the  papers  he 
bad  were  receipts  from  the  cartmen  in  Liverpool,  and 
they  were  bundled  together  in  the  cabin,  from  which 
place  he  took  them  and  delivered  them  to  Wood,  who, 
he  presumes,  has  them. 

It  appeara  by  the  testimony  of  Robert  Kelly,  that 
Wood  informed  him,  in  the  beginning  of  February, 
1814,  that  he  expected  a  brig  from  the  West  Indies, 
and  a  Russian  brig  to  call  off  the  mouth  of  Sheepscot 
river  for  orders,  and  to  know  whether  they  can  enter. 
He  desires  Kelly,  by  letters  which  are  produced,  to 
keep  a  good  look  out  for  these  vessels,  to.  direct  the 
one  from  the  West  Indies  to  proceed  to  Newport,  and 
to  inform  the  captain  or  supercargo  of  the  Russian  brig, 
that  the  laws  will  not  admit  of  his  entering,  unless  he 
is  in  want  of  something,  in  which  case  he  may  put  into 
the  mouibof  the  river.  Kelly  cruized  off  the  mouth 
of  the  river  for  abput  four  weeks,  when  he  heurd  from 
Wood,  that  the  Russian  vessel  had  p^t  into  Mount  De- 
sert, and  was  seized. 

Thomas  Rice  relates  a  conversation  which,  he  over- 
beard,  between    Wood  and  a  Mr.  Popper,   in  which* 
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1818.      the  former  offered  the   latter  a  handsome    present  to 

The  ^olus  8Wftar    *kat    he    had    been    offered   money   by    Had- 

•    dock  and  Jordon,  to  give  testimony  against  the  brig, 

and   in  which  Wood  also  stated  that  he  had  offered 

the  mate  money,  to  contradict  the  testimony   he  had 

given  for  Jordan. 

John  Bridges  swears,  that,  being  in  Liverpool,  in 
November,'  1813,  with  six  other  Americans,  they  were 
applied  to  by  Mr.  Richards,  of  the  house  of  Ogden, 
Richards,  &  Selden,  who  offered  to  find  them  clothes, 
to  pay  their  board  while  at  Liverpool,  and  to  find  them 
a  passage  to  America.  He  accordingly  supplied  them 
with  clothes,  paid  their  board  eight  weeks,  and  then 
|  put  them  on  board   the  Russian  brig  jEdlua,  in  which 

I  they  sailed  for  Portland. 

,  Samuel  Haddock,  jun.  an  inspector   of  the  customs, 

t  went  on  board   of  the  brig  when   she  came  into  Bass- 

!  Harbour,  and  demanded  her  papers  of  the  supercargo, 

which  he  refused  to  give  up,  as  he  was  determined  to 
,  prdceed  further  to  the  westward.    He  understood  fiom 

I  the  mate,  that  the  supercargo  had  taken  the  bills  of  the 

'  argo  from  him,  and  burnt  them.     He  tiinka  the  brig 

might  have  proceeded  on  her  voyage  to  the  Havan- 
na,  when  she  came  into  Bass-Harbour,  with  such  re- 
pairs as  might  have  been  made  on  board.  None  of 
the  officers  complained  or  intimated  to  him,  that  the 
brig  had  come  into  Bass-Harbour  in  distress,  nor  did 
they  prettad  that  the  cargo  was  damaged,  until  they 
began  to  break  bulk. 

By  another  witness,  it  appears  that,  after  the  seizure, 
the  master  of  the  JEolus,  in  company  with  the  mate, 
purchased  of  him  a  chart  of  the  Amelia  islands,  Ha- 
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tannah,  and   the  coast  adjacent,  observing   that  be     !•!*• 
had  no  idea    of  going  such  a   voyage   when  he  left  jj^  jf^fot 
England,  or  he    should  have    provided    himself  with 
one. 

Abraham  Richardson  was  put  on  board  the  bag  as  an- 
inspector  of  the  customs,  when  she  was  seized,  and 
continued1  on  board  till  the  cargo  was  discharged,  which 
was  about  SS  days.  He  overheard  a  conversation  be- 
tween Wood,  and  the  supercargo  in  the  stateroom  of 
the  latter,  in  which  Wood  expressed  a  wish  that  the 
brig  had  got  to  Wiscasset,  as  he  had  told  the  collector 
at  that  place  that  the  brig  was  coming,  ancTthat  he  ha<T 
offered  him  10,000  if  he  would  let  her  enter.  He  ob- 
served that  the  collector  did  not  tell  him  whether  he 
would,  but  he  believed  that  if  the  vessel  had  put  in 
there  they  would  have  got  her  off  very  easy.  The  su- 
percargo observed  to  Wood,  that  if  it  was  known  that 
he,  Wood*  was  concerned  in  the  voyage  it  would  con- 
demn vessel"  and  cargo.  Wood  replied,  "You  must  be 
very  careful  not  to  drop  a  word  about  it.  We  must 
make  it  out  Russian  property,  if  we  can,"  The  super- 
cargo then  remarked,  that  if  the  collector  would  not 
clear  out  the  brig  for  Wiscasset,  they  must  make  her 
out  as  bad  as  possible,  so  that  she  could  not  be  moved, 
and  then  bond  the  cargo;  upon  which  Wood  observed,, 
th%t  if  il  was  condemned  they  should  then  make  a  good 
voyage,  as  the  bonds  would  not  be  much  more  than 
the  double  duties.  This  witness  heard  no  complaints 
onboard  of  any  distress,  and  believes  the  JEoulus  might 
have  proceeded  to  the  West  Indies.  N 
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It  It*         The  piper*  onboard  represented  the  vessel  and 

t/£^Li  car8°  •»  Bassiao  V*op***J*    On  tliis  testimony  the 

propetty  was  condemned  as  forfeited  to  the  United 

States,  from  which  sentence  the  claimants  appealed  to 

thiscqurt. 

Ak  ltd.  Mr.  D.  B.  Ogdbi,  and  Mr.  WUatm,  for  the  appel- 
lants and  claiinahts,  argued  upon  the  Jacts,  that  the 
cargo  was  ndt  put  on  board  with  intent  to  import  the 
same  into  the  United  States,  bat  that  the  primary 
destination  waa  to  the  Hevanna,  with  order*  to  cal 
off  the  coast  off  this  country,  and  to  enter,  in  cease  the 
non-importation  laws  should  .be  repealed*  Bui  even 
if  the  fact  were  ever  so  well  established,  that  the  .ear* 
|  go  waa  originally  put  on  board  with  intent  to  import 

it  into  the  United  States,  congress  could  not,  consist* 
cntly  with  the  principles  of  universal  law,  forfeit  the 
property  of  foreigners  for  an  act  done  by  them  jn  a  for- 
eign port.  The  putting  on  board  the  prohibited  com- 
modities with  intention  to  import,  it  made  a  dis- 
tinct, substantive  offence,  by  the  5th  section  of  the 
act  of  the  1st  pf  March,  1809,  ch.  195.  This  offence 
was  consummated  within  a  foreign  territory.  If  the 
Teasel  had  been  captured  on  the  high  ae^K  before  her 
arrival  in  the  United  States,  she  would  hare  been  ta- 
ken t»  deftcfc,  according  to  any  construction  by 
which  this  section  can  be  applied  to  foreigners.  The 
legislature  might,  indeed,  intend  fo  confiscate  the 
property  of  our  own  citizens*  for  acts  done  by  them  in 
foreign  countries,  because  their  allegiance  travels 
with  them  wherever  they  go.  But  the  operation  of 
a  statute  is  generally  limited  to  the  territory,   or  the 
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subjects  of  the  country  where  it  is  made,*  This  set-*  I8IS. 
tion  of  the  act  ma£  stand  consistently  with  this  con«*yf^^^ 
atructioni  \  but  it  will  be  co.nfined  in  its  operation  to 
the  conduct  of  our .  own  citizens.  The  subsequent 
coming  into  the  waters  of  the  United  States  was  oc- 
casioned by  a  vis  major,  and  did  not. constitute  an  im- 
portation in  law.  To  constitute  such  an  importation, 
ttiere  must  be  a  voluntary  arrival  within  a  port.  An 
inroluntary  arrival  is  not  an  importation;  nor  an*  ar* 
riVal  within  the  jurisdictional  limits  merely :.  there 
must  be  a  roluntary  arrival  within  aome'port,  or  col- 
lection district,  with  intent  to  unlade.* 

The  Mtormy-Otnerd  and  Mr.  iVeWe, contra,  ar- 
gued upon  the  facts  that  the  primary  destination  was 
to  the  United  States,  and  that  the  distresjrset  up  as  a 
plea  to  justify  the  fact  of  importation,  was  fictitious, 
or  created  by  the  act  of  the  parties  themselves. 

Mr.  Justice   Livihoston  delivered, the  opinion  of"*#tw* 
the  court,  and  after  stating    the  ease,  proceeded  as 
follows  t 

It  is  not  necessary  or  important,  oh  this  occasion, 
inquire  into  the  national  character  of  the  -flSoJus,  or  to 
ascertain  in  whom  the  proprietary  interest  of  the  cat- 
go  resided,  at  the  time  of  seizure;  because,  whether 

«  Cbsmgir,  Disc.  180.  §  14—29. 

h  Bute*'  Law  of  Shipping,  80S— S07.  The  Eleanor,  I  JEft 
mrds,  161,  Tlie  Paisley,  Id.  App.  1 17.  The  Mary,  I  Goltim 
306.  The  United  States  r.  Arnold  Id.  3*8.  S.  O.  9  Crunch' 
4M»  The  Blakcau,  4  Crunch*  355.  note-  Tht  Fawy,.  9 
Crmmh.  it  I. 

Vol.  HI.  «• 
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1818.  Russian,  British,  or  American,  they  are  both  equally 
TkT"jbul  'kkk  to  forfeiture,  if  the  offence  staled  in  the  lifeel 
*has  been  committed.  The  cargo,  1)eing  avowedly 
of  the  growth,  produce,  or  manufacture  of  Great 
Br  it  a  in  r  it  is  coneeded  that  a  forfeiture  must  follow, 
V.  the  fact  of ' a  voluntary  importation  into  the  United 
States  be  made  out.  Yet,  in  deciding  this  question, 
it  is  JnpossiMe  to  discard  entirely  fropi  view  some  of 
the  circumstances  which  preceded,  and  took  place 
after  the  arrival  of  this  vessel  at  Bass-Harbour, which, 
although  not  immediately  connected  with  any  cala- 
mity which  may  have  brought  her  there,  are  not  at 
all  calculated  to  excite  much  sympathy  or  to  call  for 
any  extraordinary  exertion  of  credulity,  while  listen- 
ing to  the.  tale  of  distress,  on  which  every  hope  of  res- 
titution is  now  rested. 

Mr.  Scholtz,  a  Russia^  merchant  at  Archangel,  fn 
time  of  war  between  this  country  and  Great  Britain, 
and  during  the  existence  of  our  non-importation  act, 
loads  at  that  place  no  less  than  five  brigs  with  the 
products  of  Russia,  which  he  commits  to  the  rare  of 
Mr.  Morgan,  a  merchant  at  Liverpool,  with  instruc- 
tions, as  is  said,  to  invest  the  proceeds  of  those  car- 
goes in  such  *  British  manufactures  as  he  might  judge 
suitable  for  sale  in  the  Havanna.  Mr.  Morgan,  who, 
at  or  a^out  the  time  of  loading  these  vessels,  was  at 
Archangel,  proceeds  to  Liverpool,  disposes  of  the. 
cargoes  there,  charters  the  Russian  brig  uEo  I  us,  and 
despatches  her  for  the  Havanna,  to  the  address  of 
certain  merchants  there,  who  are  informed  by  a  letter 
from  him  of  the:  origin  of  this  adventure,  and  that  he 
has  sent  to  them  a  cargo,  is  conformity  with  the  or* 
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ders  of  his  principal,  which  he  begs  them  to  sell  at  1818, 
good,  or  even  saving  prices,  and  after  investing  thexh^Sdf 
proceeds  in  certain  produce,  to  load  the  ^olus  and  send 
her  to  Mr.  Scholtz,  at  Archangel,  i'he  instructions  of 
Mr.  Scholtz,  in  an  affair  of  so  much  magnitude,  no 
where  appear  in  the  proceedings  ;.  but  if  they  were,  in 
truth,  of  the  kind  stated  by  Mr.  Morgan  himself,  in  his 
letter,  which  has  just  been  referred  to,  we  shall  find 
thfere  was  a  total  departure  from  them  ;  for  not  only 
was  the  cargo  of  the  jEoIus  the  most  unsditable  which 
oould  Jiave  been  selected  for  a  warm  climate  ;  but  the 
Havanna,  to  which  alow,  by  bis  own  account,  he  was 
to  send  the  ^olus,  was  to  be  her  port  of  destination  on- 
ly in  case  she  could  not  enter  a  port  of  the  United 
States.  When  we  find  so  great  a  departure  from  in- 
structions as  would  inevitable  fix  upon  the  agent  a 
responsibility  totiie  whole  extent  of  the  property  Com- 
mitted to  his  charge,  we  may  well  be  permitted  to  doubt 
of  their  existence  altogether,  and  to  suspect  that  Mr. 
Morgan  is  acting  in  the  character  of  a  j  rincipal,  and 
not,  as  he  would  have  us  believe,  in  that  of  a  hum- 
ble subordinate  agent.  This  suspicion  is  not  diminished, 
when  we  find,  that  although  this  suit  has  been  pending 
between  two  and  three  years^Mi.  Scholtz  has  interfer- 
ed With  it  neither  in  peison,.nor  has  he  thought  it  worth 
his  while  to  appoint  any  agent  for  that  purpose. 

After  the  purchase  of  a  cargo  principally  calculated 
for  a  northen  market,  and  worth  not  less  than  104,3 tl 
dollars  37  cents,  it  is  committed  to  a  supercargo,  to 
whom  no  other  than  verbal  instructions  are  giv- 
en.   This  gentleman  styles  himself  a  commissioned 
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1818.  officer  ih  the  imperial  nary  of  Russia ;  and  on  hk 
j^j^j^  arrival  in  the  United  States  can  apeak  nothing  bit  bro- 
ken English.  He.  proves,  however,  to  be  a  natural* 
born  citizen  of  Massachusetts,  who  had  been  absent 
from  his  country  not  more  than  four  -years,  and  who, 
therefore,  as  may  well  be  supposed,  was  not  Jong 
In  recovering  fats  vernacular  tongue,- which  we  soon 
find  Am  speaking  with  flrsmuch  facility  as  if  Irs  kid 
never'been  absent  from  his  native  state.  Mr.  Wtt- 
;  Hams,  for   that  is  the  name    of  the    supercargo,  is 

directed  by  Mr,  Morgan  to  call  off  Wfrcasset,  where 
I  h*  would  receive  orders  .from    Mr.    Wood,  who,  It 

|  sfeems,  although  it  does  not  appear  how,  was  ftilly  ap. 

I  prised  of  the  destination  of  this  vessel,  and  of  |he 

I  time  when  she  would    probably   be  in  his  neighbour- 

,  hood.     Whence  he  derived  this  knowledge,    or  when, 

,  he  has  not  deigned  to  inform  the  court,  and  although 

claiming  so  valuable  a  property  for  the  owners  of  ves- 
sel and  cargo,  he  has  shown  no  authority  whatever 
from  either  of  them  for  interfering  in  thi*  way ;  and 
when,  after  a  lapse  of  more  than  two  years  and  • 
half  from  the.  first  institution  of  proceedings  in  the 
•district  court,  interrogatories  are  addressed  to  him, 
for  the  purpose  of  discovering  who  were  *  the  real 
owners  of  this  property,  and  whether  they  had  appoin- 
ted him,  and  whert>  as  their  •  attorney,,  and  some 
other  matters  which  he  alone  could  haVe  rescued 
from  the  mystery  it  which  they  are  now  involved? 
he  produces  no  authority  whatever,  and  contents  kim» 
qelf  with  informing  the  commissioners,  that  being 
Igent  of  the  claimants*  he  thinks  it  improper^  a*  that 
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to  answer  any  interrogatories,  and  entll,  therefore,     1*114 
decline  doing  so.  j^  jEtrluti 

The  jEoIus  leaves  Liverpool  without  being  furnished 
with  ft  chart  of*  the  Havanna,  or  the  coast  adjacent, 
and  two  days  after  her  departure  the  master  is  ordered 
by  the  supercargo  to  proceed  off  the  port  of  Wisea*- 
set,  which  was  {accordingly  done,  and  all  idea  of  going 
to  the  Havanna,  if  any  were  ever  entertained,  appeals* 
from  that  moment,  to  be  abandoned;  and  she  isnceO*-. 
dingly  found,  afrer  a  boisterous  and  long  winter's  pat* 
iage>  in  a  high  latitude  off  the  American  coast.  Newfc 
if  there  be  nothing 'criminal  in  a  vessel  coming  on  our 
-coast,  with  a  bona  fide  intention  of  .ascertaining  wlwth-? 
iar  under  existing  laws,  she  would  be  permitted  torn 
•entry;  yet,  when  a  vessel  jls  found  in  this  situation*  in 
a  boisterous  season  of -the  year,  and  so  very  much  eu| 
of  the  Way  of  the  place  to  which  it  was  pretended  -sbfc 
was  destined,  if  our  -ports  were  shut,  and  then  retiet 
on  the  plea  of  distress  for  the  coming  in,  a  court  will 
require  the  most  satisfactory  proof  of  the  necessity 
which  is  urged  m  her  defence. 

To  make  out  this  necessity,  the  principal:,  if  not  th* 
only  witness  produced,  are  the  master  and  supercargo 
Oet  of  fifteen  persons,  these  two  are  selected,  and  reli- 
ed on  to  establish  this  all-important  fact.  No  aurrey 
in  had  of  the  vessel  or  cargo  either  before  or  after  it 
was  discharged.  To  these  two  wi*ne$se«,  if  they  stated 
a  sufficient  distress,  which  is  not  conceded,  very  se*i«t 
ens  objections  lie.  The  master  is  so  much  implicated 
in  (ill  the  transactions  of  this  nature,  that  it  must  al- 
w*y*  be  more  or  less  hazardous  for  a  claimant  tores-  - 
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181  ft.  to  his  testimony,  when  other  and  less  exceptionable 
f|M,jgti)M^  witnesses  <are  at  hand.  Not  only  some  of  tBe  seamen 
on  board  might  have  been  examined;  but  why  not  call 
on  persons  residing  at  the  place  where  the  vessel  dis- 
charged, to  etamine  her,  and  to  give  their  testimony. 
Such  persons  were  at  hand,  for  the  master  speaks  of 
three  ship  masters  who  surreyed  her,  and  gave  their 
opinion.  As  no  survey  it  produced  and  neither  of  these 
ship  masters  is  a  witness,  the  court  can  take  no  notice 
of  any  opinion  they  may  have  entertained  or  have  giv- 
en to  the  master  of  the  JEolus.  The  testimony  of  the 
supercargo  on  this  subject,  if  ir  made  out  an  adequate 
cause  for  coming  in,  would  have  beep  entitled  to  more 
credit  if  he  had  behaved  throughout  this  transaction 
in  a  manner  more  consistent  than  he  appears  to 
have  done.  But  independent  of  this  conduct, 
there  are  parts  of  his  testimony  which  it  is  very 
.difficult  to.  believe,  and  which  throw  a  shade  over  the 
whole.  He  swear?  that  his  instructions,  for  Morgan 
Were  not  in  writing,  and  that  he  had  never  received  e*» 
ther  from  him  or  Scholtz;  any  letter  concerning  his  voy- 
age. It  is  incredible  that  any  man  should  be  entrusted 
with  so  large  a  property,  without  other  than  verbal  in1- 
structtons;  or,  at  any  rate,,  it  is  so  entirely  out  of  the 
common  course  of  business,  that  the  court  cannot  be 
blamed  for  disbelieving  it.  But  there  are  other  cir 
cumstances  which  detract  much  from  the  jnerfii  of  these 
two  witnesses.  There  is  every  reason  to  believe  from 
other  evidence  in  the  cause,  that  when  the  brig 
came  into  Bass-Harbour,  neither  of  them  thought 
of  jnstifying  their  oonduct  on  the  ground  of  necessity. 
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This  suggestion  was  made  to  them  by  Mr.  Wood,  and  !•!•• 
not  until  they  ha.l  been  there  a  week  or  longer.  This  ^^  £oim. 
fact  is  proved  in  a  way  to  admit  of  but  Utile  doubt  of 
its  accuracy  ;  not  only  by  the  profound  silence  which 
was  observed  on  this  subject  by  the  master,  and  others^ 
for  some  time  after  the  arrival  of  the  brig,  but  by  posi- 
tive testimony,  which  establishes  that  the'  allegation 
of  distress  was  a  matter  of  concert  between  the  super- 
cargo of  Mr.  Wood.  It  also  appears  by  other  witness- 
es in  the  cause,  that  the  jEoIus,  notwithstanding  the 
injuries  which  she  had  received,  might  have  proceeded 
to  the  West- Indies  without  any  other  repairs. thin  suck 
as  might  hare  been  put  qn  her  at  sea.  Upon  the  whole, 
the  court  is  of  opinion  that  the  coming  tn*  of  the  JSelus 
was  voluntary,  and  not  produced  by  any  distress  which 
could  justify  the  measure,  and  that  tKeredpefe  tte 
sentence  of  the  circuit  court  must  lie  affirmed  wftk 
costs.. 

Mr.  Justice  Johns  ox,  dissentel.  This  valuable 
vessel,  with  a  cargo  worth  120,000  dollars,  is  charted 
as  Russian  property.  She  was  libelled  as  forfeited 
under  the  .provision  of  the  non  importation  act,  and 
all  questions  respecting  proprietary  interest  I  consider 
irrelevant  to  the  case.  The  excuse  for  putting  into 
the  port  of  Bass- Harbour  was  distress,  and,  as  in  the 
case  of  tjie  New- York,"  the  minority  of  the  court 
are  of  opinion,  that  she  ought,  to  have  Keen  permitted 
to  store  her  cargo,  repair,  ire-ship  it,  and ,  depart. 
Suqh  evidently  was  the  policy  of  the  law  under 
which  she  was  seized,   which  had  for  its  object    the 

Vid»aote9>  *»: 
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18ffc      exclusion  of  British   goods' ;*  whereas  Ibis  seizure  t* 
j^^f    gtlizfed.  their  introduction  into  the  country. 

It  is  urged  ii  this  case, .  that  a  variety  'of  circum- 
stances indicated  a  fraudulent  intention.  That  ike 
examination  of  the  witnesses  .  exhibits  *  melancholy 
view  of  depravity,  of  morals,  I  freely  admit ;  -but  the 
observation  is  fully  as  applicable  to  the  testimony  for 
the  prosecution,  as  thatagaiost  it. 

The  twa  principal  circumstances  relied  on  as  indicia 
of -fraud,  to  wit,  her  clearing  out  for  Har  anna,  and  her 
hating  a  cargo  adapted  to  a  northern  market,  admit  of 
an  explanation  perfectly  consistent  with  innocence t 
For  i*  is  well  known  that  a  neutral  never  clears  out 
frmta  British  port  toa  port  of  their  enemy ;  end  M 
td  her  having  a  cargo  adapted  to  a  northern  market,  it . 
h  precis  jly  what  she  avows^  thaj  her  intention  vta  *  c 
dbposite  it  ij>  that  market  had  the  prohibition  Bee*  ta* 
ken  off  on  her  arrival. 

Under  these  circumstances,  it  appears  to  roe  that  thi 
only  question  in  the  case  wa»,  whether  the  distress  was- 
accidental  or  factitious:  It  there  had  been- any  fraudu- 
lent means  made  use  of  to  produce  the  injury  sustain* 
td  condemnation  ought  to  foljow.  But  if  produced  by 
causes  not  within  the  control  of  man,  even  though  the 
distress  may  not  have  been  deemed  sufficient  to  entitle 
the  party  to'a  permit  to  unlade  and  refit,  yet  it  was 
40  sufficient  cause  for  condemnation,  and  the  vessel 
should  hare  been  ordered  off.  That  IB  a  drttreas  in 
this  case  was  not  factitious  nor  very  •  inconsiderable, 
thfere  is  every  reason  to  believe.  The  vessel  had  had 
a  voyage  of  seventy-five  days;  nearly  double  what 
might-  reasonably  have  been  provided,  for  ahe  had 
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shipped  a  set  which  carried   away  he*  railing*,  and      If  It 
washed  overboard  one  of  her  passengers  ;  her  shroud*-    *j^J% 
and  bow-sprit  were  materially  damaged,  and  her  water  Aiuuta. 
short.    Under  these  circumstances,  I  must  think    that 
this  collector  was  less  under  the  influence  of  humanity 
and  a  s*nse  of  duty>  than  that  of  avarice,  in  making  this 
seizure.    Had  he  libelled  her  as  enemy's  property,.  I 
should  have  thought  the  case  not  destitute  of  reasons-  - 
ble  grounds ;  but  it  was  not  his  interest  to  convert  her 
into  a  droit  of  admiralty,  and  it  is  not  our,  province* 
under  this  libel,  to  admit  any  thing  into  the  case  which 
can  bear  the  appearance  of  charging  with  one  crime* 
mud  trying  for  another.. 

Decree  affirmed 


(hues.) 
TftB  Atalawta.— Fouw«  Claimant. 

A  testes)  cargo  found  <m  board  an  armed  •r*mv,iree»eJit  not  liable  t» 

eoa'otassatioii  as  prise  of  war. 
Aqaatli'on  of  proprietary  interest,    Fartfeer  proof  ordered. 

AlppttALfrom  the  circuit  court  for  the  district  of 
Georgia. 

This  ship,  being  a  British  armed  vessel,  was  captor* 
ed  in  the  year  1814,  on  a  voyage  from  Bordeaux  to 
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tit.  Pensacola,  by  the  sloop  of  war  Wasp,  and  sent  i*nt<» 
vyj^,/  Sarannah,  in  Georgia,  where  she  was  libelled,  and 
A  frnta.  condemned  in  the  district  court  as  prize  'of  wan  The 
cargo,  which  whfr  claimed  for*M.  FoussaJ,  a  merchant 
domiciled  at  Bourdea ux,  was  also  condemned.  On  ap- , 
*peal  (o  the  circuit  court  as  to  the  cargo  farther  proof 
was  ordered,  and  restitution  decree^  to  the  claimant. 
The  cause  was*  .then  brought  by ,  appeal  to  this 
eourt. 

The  vessel  was  owned  by  Messrs.,  Barclay,  Salkeld 
A  Co.  of  Liverpool,  who  were'  plao  t  owners  of  large 
cotton  plantations  near  Pensacola,  She  sailed 
from  Liverpool  on  the  14th  -of  August,  1814,  for 
Bordeaux,  laden  with  a  cargo,  part  of  which,  about 
equal  in  value  to  the  Cargo  subsequently  taken  in  at 
Bordeaux,  belonged  to  the  owners  of  the  ship;  end 
the  documentary  evidence  showed  that  her  ultimate 
destination  was  Pensacola  or  the  Havanna.  A  lew  days 
aftar  the  arrival  of  the  vessel  at  Bordeaux  she  was 
chartered  by  the  claimant,  who  then  had  a  vessel  of 
hid  own  lying  unemployed  in  that  port,  and  the  car* 
go  claimed  was  put  on  board  in  September,  1 814* 
One  Pritchard,  who  sailed  in  the  vessel,  was  a  British 
Subject,  and  according  to  some  of  the  testimony,  acted 
as  supercargo.  At  the  time  of  the  capture,  the  master 
and  Pritchard  were  taken  out  of  the  vessel  an  d  car- 
ried on  board  the  Wasp,  "which  ship  has  never  since 
been  heard  of,  and  is  supposed  to  have  been  lost  at 
sea.  The  proceedings  in  the  district  court  were  ex- 
tremely irregular;  no  examinations  of  the  prisoners 
on  the  standing  interrogatories  having  been  taken,  and 
wiCnessM   having    been    examined  in    the  first   in- 
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•fence,  who  neither  belonged  to  the  captured  nor  the  II  It- 
ttpturing  vessel.  The  farther  proof  produced  by  tne 
claimant  in  the  court  below  consisted  of  an  affidavit 
ef  the  claimant,  swearing  to  the  property  in  himself, 
and  a  certificate  of  two  royal  notaries  at  Bordeaux, 
that  the  Copy  of  a  letter  from  the  claimant  to  Vincent 
Ramez,  the  consignee  at  Pmsacola,  dated  the  28th 
of  August,  1814,  and  stating  the  object  of  the  adven- 
ture, was  trnly  extracted  from  the  claimant's  letter* 
book. 

Mr.  Berrien,  for  the  appellants  and  captors,  argued* 
that  the  cargo  was  liable  to  condemnation,  1st.  As 
being  laden  on  board* an  enemy  V  armed  ve  sel :  and, 
My,  on  account  of  the  defects  in  the  proofs  of  pro- 
prietary interest.  That,  although  the  doctrine  incul- 
cated in  the  case  of  the  Nereide,*  tended  to  show  that 
the  circumstance  of  the  cargo  being  found  onboard 
an  armed  enemy's  vessel  was  not,  in  itself,  a  substan  - 
tive  cause  6X  condemnation,  the  principle  had  not 
been  decided  by  a  majority  of  the  court ;  Mr.  Justice 
Johnson's  opinion  limiting  it  to  the  case  of  a  central 
at  peace  with  all  the  world.*  This  was* not  the  case  * 
of  Mr.  Pinto,  but  it  was  the  case  of  M.  Fonssat. 
Just  before  the  decision  of  the  Nereide,  Sir  Wil- 
liam Scott  had  held  the  contrary  doctrine/  and 
decreed  salvage  for  the  recapture  of  neutral  goods 
previously  taken  by  one  of  onr  cruizers,  on 
board  an  armed  British  ship,  upon .  the  ground  that 

«  9  CroncKy  383. 
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1919*  the  American  courts  might  justly  have  condemned 
the  property.  But  even  supposing  this  circumstance 
not  to  be  a  substantive  cause  of  condemnation,  it  in- 
flames the  suspicions  of  hostile  interest^,  arising  from 
the  other  circumstances  of  the  case,  •  and  does  not  ad- 
mit of  an  explanation  consistently  with  the  pretended 
neutral  character  set  up  by  the  claimant.  The  incopr 
venience  of  exposing  himself  to  these  suspicions  must 
hare  been  compensated  by  the  protection  afforded  by 
an  armed  force,  or  that  protection  would  not  have 
been  resorted  to*  The  case  is9  in  that  respect,  distin- 
guished to  its  disadvantage  from  the  whole  class  of 
eases,  including  the  St.  Nicholas  and  other*,*  where 
Jiraudy  and  not  force  Was  resorted  to,  in  order  to  evade, 
instead  of  directly  resisting  belligerent  rights.  The 
principle  of  reciprocity,  as  a  doctrine  of  prize  Jaw, 
his  been  overruled  by  .the  court,*  and,  therefore,  it 
cannot  be  contended  that  the  rifle  of  the  French  prj?s 
code,  by  which  the  having  an  enemy'4  supercargo  on 
board  if  a  cause  of  condemnation,  U  to  be  retaliated 
upon  the  claimant.  But  this  fact  increases  th# 
improbability  that  a  Frenchman,  who  must  have  Knows 
the  law  of  his  own  country  in  this  respect^  woiilil 
have  exposed  his  property  to  the  risk  of  confiscation  ip 
the  courts  of  a  country  whose,  prize  law  he  cpqid  not 
know,  because  it  was  still  unsettled.  All  the  other 
Circumstances  of  the  case  tend  to  the  conclusion  tjjat 

it  was  not  ms  property,  Twt  fjiat    of  the    British   ship 
owner. 

a  Ante,  vol.  I.  p. 417. 

t  TheNereide,f  Crmnck.  4St. 
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•  Ifr.  Sergeant,  coniT*>  contended,  that  (he  case  of 
the  Fanny,,  even  if  it  were  not  contradicted  by  that 
of  the  Nereide,   was   not   directly  in  point.    Sir  W, 
Scott  there  goes  on  the  ground,  of  the  probability  or 
dagger  of  condemnation  in  our  courts,  as  affording  a 
reason  far  giving  salvage      Resides,  the   Fanny  wm 
a  commissioned,  ab  veil  as  armed  vessel ;  wfock  tfce 
Nereide  and  the    Atalanta    were    not,     But  it  must 
he.  confessed   that  the  decision  in  the  Fanny  was  a 
very  careless,  not  to  say  superficial,  judgment,     "the 
}odge  agrees  that  the  Portuguese  flag  was  an  inade- 
quate  protection,  ai*d  yet  1  the  neutral  liable  to 
condemnation    for   taking  shelter  undei  a  belligerent 
Jor/p*.     With    all    due    respect    to  the  great  man  by 
whom  it  was  pronounced,  it  may  be  said  to  be  tin*> 
tuied   with   eome   of  those   peculiarities  which  mark 
the    conduct    of  the   tribunals   of   a    great  maritime 
country,  bent  on  the  assertion  of  its  pretensions  by  its 
-overwhelming   naval    power.    At  all  events,  ft  dpea 
not  form  a  law  for  this  court,  any  more  than  the  pr>n» 
'Cjple  of  retaliation  -  which  has  been. already  repudia- 
ted by  the  court.     The    proceedings  in  the  present 
eft**     have   been    marked  by  irregularities  subversive* 
of  Upat  justice   whirh  is   due  to   neutrals,  and  by  a 
neglect  of  those  forms  which  axe  a  part  of  the  silent 
•pmpact  by  which  they  agree  to  submit  to  the  exer- 
cise   of  the  harsh    and   inconvenient   prerogative   of 
search.     The    cause    was   not  heard  in  the  court  of 
first  instance  upon  the  ship's  papers  *ad  the  piiepara* 
tory    depositions,  '  before    extraneous    testimony  was 
let  in,  by  .an  order  for  farther  proof     The  aaUitary 
principles  of  prize  practice,  which  afford  a  security  to 
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1018.  neutrals  in  a  trial  in  the  courts  of  the  captor,  that 
would  otherwise  be  grossly  oppressive,  have  been 
wholly  disregarded.  It  is  a  rule  of  justice  in  adml- 
ralty  courts,  whether  of  instance  or  prize,  that  where 
the  original  evidence  appears  to  be  clear,  the  court 
will  not  indulge  in  extraneous  suspicions.*  If  the 
employment  of  an  armed  enemy's  vessel  be  innocent, 
no  unfavourable  inference  can  legally  be  drawn  from 
it  any  more  than  from  the  employment  of  an  tin- 
arvud  belligerent  carrier.  Both  this  circumstance 
-and  the  employment  of  an  English  supercargo  (if  he 
was  employed)  would  rather  show  that  no  fraud 
was  intended,  since  the  annals  of  the  prize  court  do 
not  afford  a  single  instance  of  a  fraudulent  case 
which  was  not  entirely  covered  with  the  neutral 
garb. 

The  Attorney-General,  in  reply,  insisted,  that  the 
fact  of  the  cargo  being  captured  on  boafrd  an  armed 
belligerent  ship,  raised  a  strong  presumption,  throw- 
ing the  onus  probandi  on  the  claimant  with  more 
than  usual  weight.  The  only  evidence  to  relit -e 
this  presumption,  was  the  oath  of  the  claimant  him* 
self,  unsupported  by  that  of  any  other  witness,  or  by 
any  documentary  evidence ;  and  that  too  under  an  or* 
der  for  farther  proof;  a  mere  test  affidavit,  without 
which  a  claimant  can  in  no  case  receive  restitution,  but 
which  is  no  evidence,  or  next  to  none,  in  a  case  of  the 
least  doubt  or  difficulty. 

a  The  Oetavia.  I  Wheat  83,  n«te  e 
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Mf.  Chief  Justice  Marshal^  delivered  the  opinion      lftt. 
pf  the  Court.    This  vessel  was  captured  on  a  voyage     ^^J^ 
from  Bordeaux  to  Pensacola  by  the  sloop  of  war  Wasp*  Afalanfcu 
and  sent  into  Savanna  in  Georgia,  where  she  was  libel-.  - 
led  and  condemned  as  prize  of  war.-   The  cargo  waa  ****-**-• 
claimed  for  Mans.  Foussat  a  French  merchant  residing 
at  Bordeaux.    In  the  district  court  the  cargo  was  con- 
demned as  enemy's  property,  avowedly   on  the  prin- 
ciple th*t  this  character  was  imparted  to  it  by  the  ves- 
sel in  which  it  was  found.     On  to  appeal  to  the  cir- 
cuit court,  farther  proof  was  directed,  and  this  sen- 
tence was    reversed,    and   restitution    decreed  to  the 
claimant    From  this  decree  the  captors  appealed  to  this 
court. 

It  has  been  contended,  that  this  cargo  ought  to  he 
condemned  as  enemy's  property r  because,  lst,<It  was 
found  on  board  an  armed  belligerent. 

2d.  It  is,  in  truth,  the  property  of  British  subjects. 

On  the  first  question,  the  case  does  not  essentially 
differ  from  that  of  the  Nereide.     It  is  unnecessary  to  a  asdrtl  cm* 
repeat  the  reasoning  on  which  that  case  was  decided. {^J^mmE 
the  opinion  then  given  by  the  three  judges  is  retained  *? „..<ga"^ 
by-  tnem.    The  principle  of  the  law  of  nations,  that  the  *We  to . 
goods  of  a  friend  are  safe  in  the  boitom  of  an  enemy,  (Sir* 
may  be,  and  probably  will  be  changed,  or  so  impaired 
as  to  leave  no  object  to  which  it  is  applicable;  but  so 
long  as  the  principle  shall  be  acknowledged,,  this  court 
must  reject  constructions  which  render  it  totally  inope- 
rative. 

2d.  Respecting  the  proprietary  interest,  much  doubt 
is  entertained.  In  addition;  to  the  extraordinary  fact 
.of  employing  a  belligerent  carrier,  while  a  neutral 
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r81S,  ael belonging  to  the  alleged  owner  of  tht  cargo  lay  in 
p6ft,  there  are  circumstances  in  this  case  calculated  to 
•waken  suspicion ,  which  the  claimant  ought  to  clear  up,, 
so  far  as  may  be  in  his  power. 

The  return  cargo  of  the  Atalanta  was  to  be  in  cot- 
ton, and  Berkley,  Salkeld  &  Co.,  the  owners- of  the 
vessel,  were  also  owners  of  large*  cotton*  plantation's? 
the  produce  of  which  might  be  readily  shipped  from 
Perisacola.  The  papers  show  that  the  Atalanta  sailed 
from  Liverpool,  where  her  owners  reside,  with  a  car* 
gtrfor  BordeMx,  a  part  of  which,  about  equal  in  value 
to  the  cargo  taken  in  at  Bordeaux,  belonged  to  Berk- 
ley, Salkeld,  &  Co.,  and  thai  her  ultimate  destination,, 
at  the  time  of  sailing,  was  Pensacola,  or  the  Ha- 
vanna. 

Within  a  day  or  two  after  her  arrival  at  Bordeaux, 
she  was  chartered  by  the  claimant  for  the  voyage  on 
which  she  as  ckptured,  and  the  cargo  he  now 
claims  was  put  on  board.  A  Mr.  Prichard  sailed  in  the 
ttffeel,  who  was  a  British  subject,  and  who  has  b  *to 
represented  in  some    of  the  testimony  as  a  supercar- 

There  are,  undoubtedly,  circumstances  to  diminish 
the  suspicion  which  must '  be  excited  by  those  that 
have  been  mentioned.  The  proceedings  have  bepn 
very  irregular;  no  examinations  in  preparatory*  have 
beer  taken.  The  captain,  and  probably  the* mate 
with  the  alleged  supercargo,  were  carried  on  board  the 
Wasp,  and  have  perished  at  sea,  and  Mr.  Foussat, 
whose  ehaiacteris  unexceptionable,  has  sworn  posi- 
tively to  his  .interest.  Yet,  this  interest  can  be,  and 
therefore  ought  to  be,  proved  by  other  testimony,  tad 
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j&  is  in, the  power  of  Mr.  Foussat  to    explain    circuin-     !•!*• 
stances,  which,. as-  they  now  appear,  cannot   be  disre-      j^^ 
garded.    The  court,  therefore,  require!  farther  proof,  Aidants, 
which  Mr.  Foussat  is  allowed  to  produce,. to  the  follow- 
ing points : 

1st  To  his  proprietary  interest  in  the  cargo.  To- 
show  how  am?  when  it  was  purchased* 

2d.  To  produce  his  correspondence  wUh  Barclay* 
Salkeld  fe  Co.,  if  any,  respecting  thia  voyage. 

3d.  To  explain  the  circumstances  relative  to  the 
original  destination  to  Pensacoia,  when  Jhe  Atalan* 
ta  sailed  from  Liverpool.. 

4th,  To  explain  the  character  of  Mr.  Pritchard, 
and  his  situation  on  board  the  Atalanta. 

5th.  To  establish  the  genuineness  of  lAe  letter  of 
,the28thof  August,  and  say  by  what    vessel  it  was. 
sent. 

6th.  To  show  to  whom  that  part  of  the  cargo  of  tfcfc 
*  Atalanta,on  the  voyage  from  Liverpool  to  Bordeaux, 
which  belonged  to  Barclay,  Salkeld  &  Co.,  was  con. 
signed,  and  how  it  was  disposed  of. 

7th.  To  produce  copies  of  the  letters  of  Barclay, 
Salkeld  ft  Co.  relative  to  this  transaction,  or  account 
for  their  non  production* 

Mr.  Justice  Johnson.  When  this  cause  was  const 
dered  in  the  court  below,  I  entertained  great  doubts  on 
the  subject  of  the  proprietary  interes  .  But  those  doubts 
hfive  here  been  satisfactorily  cleared  up.  I  am  new 
satisfied,  that  no  inference  unfavourable  to  the  cram 
can  fairly  be    drawn   from  the  circumstance    of  this 

Vol.  III.  64 
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1818*      cargo  being  laden  on  board  an   armed    belligerent  h 
s^f£'    it  had  been  intended  to  throw  a.  jreil    of  neutrality 
Jtoftfrt^    orer  hostile  property,  it  is  more  probable  that  a  neu- 
tral carrier  would  have  been  used  than  a  belligerent ; 
and  at  to  the  dangers  supposed  to  have  been  unneces- 
sarily incurred,  of  being    captured  and  turned  away 
from  the  destined  market,  it  is  more  than  probable 
that  *  chance  of  being  captured  and  carried  into,  an 
American  port,  so  far  from    being  prejudicial  to    the 
advenure,   would  have    enhanced    its  profits.    The 
claimant,  then,  if  conscious  of  his  innocence,  had'  no 
evil  to  apprehend    from  capture;  on  the  contrary   as 
the  cargo  was  calculated  for*  an  American    market,  it 
might  in  case  of  capture,  have  reached  its  destination 
directly;  whereas,   if  it    had  arrived  at  Pensacola, 
its  ronte    would    have    been  more  circuitous.     With 
regard  to  the  fact,  that -the    voyage  in    its  inception, 
was  destined  tp  f  ensacola,  that  I  think  also  satisfacto- 
rily explained.     It  was  in  strict  pursuance  of  her  ori- 
ginal destination  ;  on  her' arrival  at  Bordeaux  she  was 
put  up  tot  Pensacola,   and  chartered  by  this-  claimant 
for  the  voyage.    The  instructions  to  the  captain  show 
that  it  was  not  fixed,    whether,    on  her    return  voy- 
age, she  shrfuld  be  laden  on  owners1  account,  or  not ; 
and  it  probably  depended  upcn  the  contingency  of  her 
being  taken   up  at  Bordeaux  for. a  return  freight.     As 
to  the  facts  that  Pritchard,   the  supercargo  to    Bor- 
deaux, continued  in  that  capacity  on   the    voyage  to 
Pensacola  ;  that  Ramez,  the  consignee,  was  me  agent 
of  the  ship-owner ;  and  that  the  present  cargo  was 
purchased  with   the  freight  ana  cargo  to.  .Bordeaux, 
lam  now,  satisfied  that  they  are   unsupported  by  the 
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viderxe.    That  Pritchard  should    continue  to   be  de.      It  ti. 


aignated  by  the  appellation  of  supercargo  among  the  j^ 
crew  waB  to  be  expected  from  his  having  been 
known  among  them  by  that  epithet  on  the  voyage 
to  Bordeaux,  and  that  Ramez,  who  had  been  re- 
commended to  Salkeld,  Barclay  &  Co.,  for  his  integ- 
Tity  by  their  agent,  should  be  by  them,  or  by  some 
other,  recommended  to  the  patronage  of  Foussat,  wal 
perfectly  consistent  with  ordinary  mercantile  intet- 
course ;  and  in  the  total  absence  of  proof,  that  the 
freight,  or  proceed.*  of  the  outward  cargo  of  the  ship 
ever  came  to  the  hands  of  Foussat,  there  is  ip  auf* 
iicient  reason  for  conjecturing  that  the  cargo  laden  on 
board  for  Pensacolfe  was  purchased  with  those  funds* 

I  am,  therefore,  of  opinion,  that  the  proprietary 
interest  is  sufficiently  established.  But,  as  the  pro* 
prietary  interest  is  altogether  immaterial,  if  lading  a. 
neutral  cargo  on  board  an  armed  belligerent  is,  per  #e, 
a  ground  of  condemnation,  it  becomes  necessary  to 
consider  that  question. 

Ithaslong  been  with  me  a  rule  of  judicial  pro- 
ceeding, n*ver,  where  I  am  free  to  act,  to  decide  more 
in  any  case  than  what  the  case  itself  necessarily  re- 
quires ;  and  so  far  only,  in  my  view,  can  a  case  be 
considered  as  authority.  Accordingly,  when  the 
case  of  the  Nereide  wis  before  this  court,  I  declined 
expressing  my  opinion  upon  the  general  question, 
because  the  cargo,  considered  as  Spanish  property* 
was  etposed  to  capture  by  the  Carthagenian  and 
other  privateers,  and  considered  as  belonging  to  a  re- 
volted colony,  was  liable  to  Spanish  capture.  *Th* 
aeutral  shipper,  therefore,  could  not  be  charged  with 
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18  IS.  evading  our  belligerent  rights,  or  putting  off  bis  neutral 
character  when  placing  himself  under  the  protection  of 
an  armed  belligerent,  when  sailing,  as  that  shipper 
was,  between  Sylla  and  Charybdis,  he  might  accept  of 
the  aid  or  protection  of  one  belligerent,  without  giving 
just  cause  of  offence  to  another. 

But  a  case  now  occurs  of  a  vessel  at  peace  with 
all  the  world ;  and  to  give  an  order  for  farther  proof 
without  admitting  the  rule,  that  lading  a  neutral  cargo 
6n  board  an  armed  belligerent  is  not,  ner  *e,  a  cause 
of  forfeiture  appears  to  me  nugatory. 

It  is  true,  this  is  not  a  case  of  a  commission^  <>r 
cruizing  vessel,  and  I  have  no  objection  to  reserving 
the  question  on  such  a  case  until  it  shall  occur,  if  i\ 
can  be  done  consistently  with  the  principles  upon 
which  I  found  my  opinion  ;  but  in  my  view,  there  is 
no  medium,  and  no  necessity  for  a  belligerent  to  in- 
sist on  any  exception  in  his  favour.  On  the  contrary, 
I  consider  all  the  evils  as  visionary  that  are  dwelt 
upon  as  the  result  of  thus  extending  ibis  right  in  fa- 
vour of  neutrals.  No  nation  can  be  powerful  on  the 
Ocean  that  does  not,  possess  an  extensive  commerce ; 
and  if  her  armed  ships  are  to  be  converted  into  car* 
rfers,  (almost,  I  would  say  tin  absurd  supposition,) 
her  own  commerce  would  have  the  preference  u  so 
that  the  injury  could  never  be  of  any  real  extent.  But 
should  it  be  otherwise ;  what  state  of  things  ought 
one  belligerent  more  devoutly  to  desire  than  that  the 
whole  military  marine  of  her  enemy  sliould  be  so 
employed,  and  bound  down  to  designated  voyages, 
from  which  they  were  not  at  liberty  to  deviate  ?  It 
would  Of  curious  10  see  a  government  thus  involving 
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Itself  with  merchant, shippers,  in  question's  of  affreight-      1818. 
ment,  assurance)  deviation,  average,  and  so  forth ;  the 
possibility  may  .be    imagined,    but  the    reality   will 
never  exist. 

The  general  rule  in, this  case,  it  will  be  observed, 
is  controverted  by  no  one  ;  nor  is  it  denied  that  it  is 
incumbent  on  the  captor  to  maintain  the  exception  con- 
tended for.  It  is  for  him  to  prove,,  that  the  acknowl- 
edged right  of  the  neutral  to  employ  a  belligerent  car- 
rier does  not  include  the  right  of  employing  an  armtd 
belligerent  carrier. 

In  order  to  support  this  proposition,  arguments  are 
usually  adduced,  from  the  silence  of  writers  Upon  the 
subject ;  from  decisions  in  analogous  cases ;  and  from 
its  general  inconsistency  with,  the  belligerent  right  of 
search  or  adjudication. 

If  it  be  asked,  why  have  writers,  and  particularly 
the  champions  of  neutral  rights  been  silent  on  this 
subject  ?  I  think  the  answer  obvious.  Practically  it 
IS  of  very  little  general  importance  either  to  neu- 
trals or  belligerents,  and  those  who  are  more  disposed 
to  favour  "belligerent  claims  would  naturally  avoid  a 
doctrine  which  they  could  ndt  maintain,  Whilst  all 
who*  wrote  for  the  benefit  of  those  who  are  to  read 
would  avoid  swelling  their  volumes  with  unnecessa- 
ry discussions,  or  raising  phantoms,  for  the.  amuse* 
ment  of  laying  them.  The  silence  of .  the -world 
upon  the  subject  is,  to  my  mind,  a  sufficient  evidence 
that  public  sentiment  is  against  it.  It  is  impossible, 
t>u^  that  in  the  course  of  the  long  and  active  naval 
wars  or  the  last  two  centuries,,  cases  must  have  po 
icfaried  i*  which  it  became  necessary  to  consider  this 
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1811.  question;  and  though  it  had  escaped  the  notice  of 
^T^  jurists,  it  must  have  been  elicited  by  the  avarice  of 
Atalanta.  captors,  the  ingenuity  of  procterS,  or  the  learned  re- 
searches of  courts  of  prize.  Yet  we  find  not  one  case 
on  record  of  a  condemnation  as,  prize  of  wafvon  the 
ground  of  argument,  nor  a  dictum  in  any  of  the  books 
that  suggests  such  an  exception.  But  the  rule  itself 
is  laid  down  everywhere-;  and  in  my  view,  laying  down 
the  rule  without  the  exception,  is  in  effect  a  negative  to 
the  exception. 

But  it  is  not  true  that  this  subject' has  altogether 
escaped  the  notice  of  writers  on  the  law  of  prize# 
There  is  on  record  one  opinion  on  this  subject,  and 
that  of  great  antiquity  and  respectability,  and  which 
may  nave  given  the  tone  to  public  opinion,  and  thus 
account  for  the  silence  of  subsequent  writers  :  I  al- 
lude to  the  dictum  extracted  from  Casaregis,  in  which 
the  author  asserts,  "  that  if  a  vessel  laden  with  neu- 
tral merchandize  attack  another  vessel,,  and  be  captur- 
ed,, her  cargo  shall  not  be  made  prize,  unless  the 
owner  of  the  goods,  or  his  supercargo,  engage  in  the 
conflict  "  Now,  if  an  actual  attack  shall  not  subject 
to  forfeiture,  much  left  shall  arming  for  defence ;  and 
it  is  fairly  inferrable  from  the  passage  that  the  author 
had  io  his  view,  the  case  of  an  armed  belligerent  carri- 
er, or  be  would  not  have  represented  her  as  the*attack- 
ing  vessel* 

But  it  is  contended,  that  decisions  have  taken 
place  in  the  courts'  of  other  states,  in. analogous  case*, 
whicfh  carihot  be  reconciled  with  the  principle  on 
which  the  claimant  rests  bis  defence.  On  this  sub 
ject  I  will   make  ope  general  remark:    I  acknow 
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ledge  no  decision  as  authority  in  this  court  but  the  de-      1W*» 
cisions  of  the  court,  as  for  as  necessary  to  ihe  case  deci-      ^^ 
ded;  and  Ihe  decisions  of  the  state  courts  as  far  as  they  Atalan^. 
go  to  fix  the  landmarks  of  property?  and,  generally, 
the  Us   loci  of  the  respective  states.    All  other  decis- 
ions I  will  respect  for  as  much  as  ihey  are  worth  in  prin- 
ciple. 

The  decisions  relied  ori  in  this  part  of  the  argu- 
ment are  those  by  which  neutral  vessels  under  neutral 
convoy,  were  condemned  for  the  unneutral  act  of  tha 
convoying  Teasel ;  and  those  in  which  neutral  vessels 
have  been  condemned  for  placing  themselves  under 
protection  of  a  hostile  convoy.  With  regard  to  the 
first  class  of  cases,  it  is  very  well  known  that 
they  originated  in.  the  -capture  of  the  Swedish  con-. 
?oy, 'at  a  time  when  Great  Britain  had  resolved  to 
throw  down  the  glove  to  all  the  world  on  the  princi- 
ple of  the  northern  fconfederacy.  It  was,  therefore,'  a 
measure  essentially  hostile.  But  independently  of 
.this,  there  are  several  considerations  which  present 
^n  obvious  distinction  between  both  classes  of  cases 
and  this  under  consideration*  A  convoy  is  an  asso- 
ciation for  a  hostile  object.  lb  undertaking  it,  ana-, 
tion  spreads  over  the  merchant  vessel  an  immunity 
from  search,  which  belongs  only  to  a  national  ship; 
and  by  joining  a  convoy^  every  individual  ship  puts 
off  her  pacific  character,  and  undertakes  for  the  (lis* 
charge  of  duties  whith  belong  only  to  the  military 
marine,  and  adds  to  the  numerical,  if  not  to  the  real, 
strength  of  the  convoy.  If,  then,  the  association  bt 
voluntary,  the  neutral,  in  suffering  the  fate  of  the 
whole*    has  only  to  regret  his  own   folly  rti  wedding, 
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Ijftift;  hi*  fortune  to  theirs;  or  if  involved  in  the  aggreatfa* 
ot  opposition  of  the  convoying  Vessel,  he  -shares  the 
fate  which  the  leader  of  his  own  choice  either  was, 
or  would  have- be'?n  made  liable  to,  in  case  of  cap- 
tare,  Jo  elucidate  this  idea  let  us  suppose  the  case 
of  an  individual,  who  voluntarily  fills  up  the  ranks 
of  an  enemy,  or  of  one  who  only  enters  upon  the  dis- 
cbarge of  those  duties  in  war  which  would  otherwise 
take  men  from  the-  ranks;  ajid  the  reason  will  be  ob- 
vious why  he  should  be  treated  as  a  prisoner  of  war 
and  involved  in  the  fete  of  a  conquered  enemy.  But 
it  is  not  so  with  *he  goods  which  constitute  the  lading 
of  a  ship;  those  girt  ^either  real  nor  numerical  strength- 
to  an  enemy,  but  ratL-r  embarrass  and  impede  him. 
And  even  if  it  be  admittt  that,  in  all  cases,  a  cargo* 
should  bf  tainted  with  the  oi>nce  of  the  carrying  ves- 
sel, it  will  be  seen  that  the  reason  upon  which  those 
eases  profess  to  proceed  is  not  applicable  to  the  case 
of  neutral  goods  on  board  of  a  hostile  carrier.  Resis- 
tance, either  real  or  constructive,  by  a  ne»itral  carrier, 
k,  with  a  view  to  the  law  of  nations,  unlawful;  but  not 
so  with  the  hostile  carrier,  she  had  a  right  to  resist,  and 
in  her  case,  therefore,  ere  is  no  offence  committed  to 
Communicate  a  taint  to  her  cargo. 

But  it  is  contended  that  the  right  to  use  a  hostile, 
ltmed  carrier,  is  inconsistent  with  the  belligerent** 
tight  of  search,  or  of  capture,  or  of  adjudication;  for 
On  this  point  the  argument  is  not  very  distinct,  t^ougb 
I  plainly  perceive  it  must  be  the  right  of  adjudication* 
if  any,  that  is  impaired.  The  right  of  capture  applies, 
only  to  enemy  ships  or  goods;  the  right  of  search  to 
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enemy  goods  on  board  a  neutral  carrier;  and  therefore      1*18. 
it  mast  lie  the  right  of  adjudication  that  is  supposed  to     vtJJ£fc"r 
fee  impaired,  which  applies  to  the  case  of  goods  found  Aultata* 
either  sgi  board  of  a  neutral   or  belligerent,  and  this 
mere    scintilla  juris  is  at  last  the  real    basis  upon 
which  the  exception  contended  for  must  rest.    ^But  in 
what  manner  is  this  right  of  adjudication  impaired? 
The  neutral  does  not  deny  the  right  of  the  belligerent 
to  decide  the  question  of  proprietary  interest.     If  it  be 
really  neutral,  of  what  consequence  is  it  to  the  bellig- 
erent who  is  the  carrier?    He  has  no  right  to  capture 
it;  and  if  it  be  hostile  covered  as  neutral,  the  belligerent 
is  only  compelled  to  do  that  which  he  must  do  in  all 
ordinary  cases,  subdue  the\ship  before  he  gets  the  car* 
go.     It  cannot  be  expected  that  the  belligerent  will 
rest  his  complaint  upon  the  humiliating  ground  of  bis 
inability  to  subdue   his  enemy;  and  if  he  should,  the 
neutral  may  well  reply  it  fs  his  affair  or  his  misfortune, 
but  ought  not  in  any  of  its  consequences  to  affect  the 
rights  of  the  neutral.     Nor  is  it  at  all  certain  that  la- 
ding on  board  an  enemy  carrier  is  done  at  all  timet 
with  an  intent  to  avoid  capture;, ft  may  be  to  solicit  it; 
as  in  the* case  of  the  late   war,   when  Britfsh  good*,, 
though  neutral  owned,  could  only  be  brought  into"  ouV* 
market  through  the  medium  of  capture.     There,  in- 
stead of  capture  being  a  risk  of  the   voyage,   it  was 
one  of  the  chances  of  profit    And  the  hostile  ear- 
ner may  have  beei  preferred  to  the  neutral,  with  the 
express"    view    of    increasing    the  chance-   of   cap* 
ture. 

When  we  come  to  analyze,  and  apply  the  ai£& 
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menttf  of  the  defenders  of  tbis  exception,  1  think  jt 
will  be  found  that  they  expose  themselves  to  the  impur 
talion  of  unfairne>s,  in  professing  to  sustain  an  exccp? 
tion,  when  they,  mean  to  aim  fc  blow  at  the  whole  neu- 
tral right  of-  using  a  belligerent  carrier;  or  they  do  not 
follow  up  their  reasoning  in  its  consequences,  so  as  to 
be  sensible  of  the  result  to  which  it  leads.  The  excep- 
tion which  exhausts  the  principal  rule  must  be  incor- 
rect, if  the  •  rule  itself  be  admitted  as  a  correct  one; 
it  is,  in  fact,  an  adverse  proposition,  and  it  appears  to 
demonstrate  that  all  the  arguments  urged  in  favour  of 
the  exception,  now  under  consideration,  if  they  prove 
any  thing,  prove  too  much,,  and  obviously  extend  to 
the  utter  extinction  of  the  rule  itself,  or  the  destruction 
of  every  beneficial  oonsequence  that  the  neutrf  1  can 
derive  from  it  Thus,  if  it  be  unlawful  to  employ  an. 
armed  belligerent  carrier,  then  what  proportion,  of  ar- 
mament or  equipment  will  render  it  unlawful?  .Be* 
tween  one  gun  and  one  hundred,  the  difference  is  only 
ip  degree,  not  in  principle;  and  if  U  isjeft  to  the  court* 
of  the  belligerent  Jto  apply  the  exception  to  successive 
cases  as  they  arise,  it  evidently  becomes  a  destroying 
principle,  which  will  soon  consume  the  vitals  of  the 
rale.  And  the  neutral  will  soon  consider  it  as  a  snare, 
not  a  privilege.. 

Again ;  #tbe  proposition  is  that  the  neutral  may  eip» 
ploy  a  hostile  carrier;  but  the  indispensible  attribute,* 
of  a  atate  of  hostility  are  the  tight  of  arm&pient,  of  de* 
fence,  of  attack,  and  of  capture ;  if  then  you  strip  the 
Belligerent  of  any  one,  or  more  of  these  characteris- 
tic*, the  popoeition  is  falsified,  for  he  can  no  longer 
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lie  called  a  hostile  carrier;  he  assumes  an  amphtbt* 
tras  anomalous  character,  for  which  there  is  no  epi- 
thet applicable  unless  it  be  that  of  semi-hostile.  And 
what  becomes  of  the  interest  of  the  neutral?  It  is 
mockery  to  hold  out  to  him  the  right  of  employing  * 
hostile  carrier,  when  you  attach  to  the  exerfcise  of  that 
right  consequences,  which  would  make  it  absurd  for 
a  belligerent  to  enter  into  a  charter  party  with  him* 
If  resistance,  arming,  convoying,  capturing,  be  the 
acknourle.lgeJ  attributes  and  characteristics  of  the 
belligerent,  then  deprive  him  of  these*  attributes, 
and  you  reduce  him  to  a  state  of  neutrality,  nay^ 
worse  than  a  state  of  neutiality  ;  for  he  continues  lis* 
ble  to  all  the  danger  incident  to  the  hostile  character, 
without  any  of  the  rights  which  that  character  con- 
fers upon  him.  What  belligerent  could  ever  be  in- 
duced to  engage  in  the  transportation  of  neutral  goods,- 
if  the  consequence  of  such  an  undertaking  be  that  lie 
puts  off  his  own  character,  and  assumes  that  of  the 
neutral,  relinquishes  his  right  of  arming,  or  rtsistingj 
without  acquiring  the  immunities  or  protection  of  the 
neutral  character.  It  is  holding  out  but  a  shadow  of 
a  benefit  to  the  neutral. 

Some  confusion  is  thrown  over  this  subject  by  not 
discriminating  carefully  between  the  , cases  where  a 
neutral  shipper,  and  a  hostile  carrier,  are  the  parties  t6 
the  contract,'  and  those  in  which  both  shippitr  and 
carrier  are  hostile.  In  the  latter  case,  the  carrier,' when 
armed,  may  fairly  be  understood  to  have  undertaken 
to  fight,  as  well  as  to  carry.  But  when  a  neqtral  is 
the  shipper,  the  carrier,  (independently  of  specific 
cOntraot,)  is  left  to  fight,   or  not,  as  he  shall  d*e» 
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1818.  proper.  Thus,  if  a  neutral  shipper  charter  an 
^JJ^  ed  belligerent,  he  would  not  be  released  from  bis  con* 
ikL^  tract,  should  the  belligerent  put  arms  or  men  into  hi* 
ship, ,  otherwise  taking  ordinary  and  prudent  -pref  ac- 
tion for  the  safety  of  his  vessel,  precautions  which 
would  ib  general  If  seen,  the  insurance  on  the  cargo 
itself,  would  be  a  yiolafion  of  the  master's  contract 
And. on  the  other  hand,  a  belligerent  master  would  be 
under  no  obligation  to  the  neutral  to  fight,  if  met  by 
an  enemy  on  the  ocean,  even  though  particularly  re^ 
tjttjred  by  the  neutral  shipper.  There  is  then  nothing 
in.  that  argument  which  is  founded  on  the  supposition 
thai  the  neutral  is  assisting  in  expediting  a  naval  ho* 
tile  equipment,  when  he  employs  a  belligerent  carrier ; 
on  the  contrary,  he  either  embarrasses  the  belligerent 
in*  or  detaches  him  from,  the  operations  of  war. 

It  makes  no  difference  in  my  view,  whether  the  right 
of  using  a  hostile  carrier,  be  considered  as  a  voluntary 
concession  in  behalf  of  neutrals,  or  as  a  conclusion 
from  those  principles  which  form  the  basis  of  internv 
tionaj  law.  We  Jjnd  it  eminating  from  the  same 
source  as  the  right  of  search  and  adjudipation,  and  if 
is  of  equal  authority.  Jf  in  piacticeit  should  ever  be 
found  materially  detrimental  to  acknowledged  national 
rights,  it  may  be  disavowed  or  relinquished ;  or  should 
our  own  legislative  power  ever  lhink  proper,  to  de- 
clare against  the  right,  it  can  impose  the  law  upon  its 
own  courts.  But  until  it  shall  be  so  relinquished,  or 
abrogated,  we  are  bound  to  Apply  *it  with  all  the 
beneficial  consequences  that  it  was  intended  to 
produce. 

I  dp.  not,  however,  consider  it  a*,  a  met?  voluntary 
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-concession  in  favour  of  neutral  commerce.  Wer*  t 
now,  for  the  first  time,  made  a  question  whether  a 
neutral- should  be  permitted  to  use  a  hostile  carrier,  jtalanl* 
I  should  not  hesitate  to.  decide  that  it  would  be  ex- 
ceedingly harsh  and  unreasonable  to  deny  to  the  neu- 
tral the  exercise  of  such  a;  righ.t.  The  laws  of  war  and 
of  power,  already  possesses  sufficient  advantages  over 
the  claims  of  the  weak,  the  wise,  and  pacific.  I  am, 
in  .sentiment,  opposed  to  the  extension  of  belligerent 
rights.  Naval  warfare,  as  sanctioned  by  the  practice 
of  the  world,  I  consider  as  the  disgrace  of  modern 
-civilization.  Why  should  private  plunder  degrade 
the  privileges  of  a  naval  commission?  It  is  ridicu- 
lous at  this  day,  to  dignify  the  practice  with  the  epi- 
thet of  feprisa?.  If  it  be  reprisal,  we  may  c.aim  all 
the  benefit  of  the  exacbple  of  .the  savages  in  our  fo- 
rests, to  whom  the  practice  is  familiarly  known,  but 
we  must  yield  to  them  in  the  reasonableness  of  its 
application,  for  they  really  do  apply  the  thing  taken, 
to  indemnify  the'  party  injured.  The  time  was  whqi 
war,  by.  land  and  by  sea,  was  carried. on  upon  the 
Same  principles.  The  good  sense  of  mankind  has 
lessened  its  horrors  on  land,  and  it  is  scarcely  possi- 
ble to  find  any  sufficient  reason  why  ah  analogous 
reformation  should  not  take  place  upon  the  ocean. 
The  present  tithe  is  the.  most  favourable  that  has  ever 
occurred  for  effecting  this  .desireable  change.  There  is 
■a  power  organized  upon  the  continent  of  Europe  that 
may  command  the  gratitude  and  veneration  oi -poste- 
rity by  determining  on  this  reformation.  It  must 
take  effect  when  they  resolve  to  enforce  it., 


43©  CASES  IN  THE  StTPHEM£  COURT 

llfft.  We  find  the  law  of  nations  unfortunately  embarras- 
sed with  the  principle  that  it  is  lawful  to  impose  a  di- 
rect restraint  upon  the  industry  and  enterprize  of  a 
neutral;  in  order  to  produce  an  incidental  embarrass- 
ment to  an  enemy.  In  its  original,  restricted  applica- 
tion, this  principle  was  of  undoubted  correctness,  and 
did  little  injury  ;  but  in  the  modern  extended  use 
vdrich  has  been  made  of  it,  we  see  an  exemplification 
of  the  difficulty  of  restraining  a  belligerent  in  the  ap- 
plication of  a  convenient  principle,  and  an  apposite 
illustration  of  one  of  the  objections  to  admitting  the 
exception  unfavourable  to  the  use  of  an  armed  bos- 
tile  carrier.  But  surely  there  must  be  some  limit  to 
the  exercise  of  this  right  by  a  belligerent.  And  it 
ii  incumbent  upon  him  to  show  that  the  restraint  im- 
posed upon  the  neutral,  is  indispensable  to  the  exer- 
cise of  his  own  acknowledged  right,  or  the  punishr 
AMtat  inflicted  on  him  to  be  justly  due  to  the  violation 
of  his  neutral  obligations.  Now,  what  violation  of 
^belligerent  right,  <fcr  neutral  obligation,  can  result  from 
this  employment  of  a  hostile  -carrier  ?  If  employed  to 
break  a  blockade,  tarry  goods'  that  are  contraband 
of  war,  or  engaged  in  other  illicit  trade,  the  goods 
are  liable  to  condemnation,  on  principles  having  no 
relation  to  this  case.  But  if  employe  I  in  lawful  com- 
merce, where  is  the  injury  done  to  the  belligerent  ? 
There  is  no  partiality  exhibited  on  the  part  <of  the 
neutral ;  for  the  belligerents  are  necessarily  excluded 
from  each  others  porta,  and- cannot  be  employed,  ex- 
cept each  in  the  commerce  of  his  own  country;  and 
so  far  from  violating  may  belligerent  right,  tb* 
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tool  tempt*  the  ship  of  the  enemy    from  a   place   of     flltfr 
safety  to  expose  her  to  hostile  capture,    or  detaches    ^^^ 
tar  from  warlike  operations, .and  engages  her  in  pur*  Atalaats. 
tuits  less  detrimental  to    the  interest  of   her  enemy, 
than  cruizing  or  ^fighting.    To  the  "neutral   the  right 
of  employing  a  hostile  carrier  may  be    of  vital  impor* 
tpujoe.    The  port  of  the  enemy  may  be    his  grana- 
ry ;  he  may  have  no  ships  of  his  own,  no  other  carrier 
may  he  found  there;  no  other   permitted  to  be  thus 
employed,  or  no  other  serve  him  as  faithfully,  or  oo  as 
good  terms.    So,  also,  with  regard   to  the  produce  of 
his  awn  industry,  his  only  toarket  may  be  in    the  port 
of  one  of  the  belligerents,  and   his  only  means  ot  ac- 
cess to    it  through  the    use.  of  the  carriers  of  that 
port 

A  case  has  been  referred  to  in  the  argument ;  the 
case  of  the  Fanny  in  Dodsm's  Reports;  in  which  the 
epurt  of  admiralty  in  England  granted  salvage  upon 
goods  shipped  on"  board  an  armed  enemy  carrier 
captured  by  an  American  Privateer,  and  re-captured 
by  the  British.  The  ground  on  which  the  court  pro- 
fesses to  proceed,  according  to  the  report,  is  that  these 
goods  were  in  danger  of  being  condemned  in  our; 
courts,'  op  the  ground  that  the  shipper  had  quit  the 
protection  of  his  neutrality,  and  resorted  to  the  piotec^ 
tion  of  arms* 

Had  the  question  decided  in  that  case  been  one  of 
forfeiture,  and  not  of  salvage,  that  decision  would  have 
been  in  point.  But  even  then  I  shopld  have  claimed  - 
the  privilege  exercised  by  the  learned  judge  who  pre* 
aides  in  that  court  with  so  much  usefulness  to  hi* 
eouritry,end  honour  to  himself,  of  foupding  my  own' 
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lilt*      opinions  upon  my  own    researches    tnd    resources. 

*^fL?*  Should  a  similar  cas,e  ever  again  occur  in  that  court, 
and-  the  decisions  of  this  court  have  passed  the  At- 
lantic, that  learned  judge  will  be  called  on  to  ac- 
knowledge tttat' the  danger  of  condemnation  was  not 
as  great  as  he  had  imagined ;  and  that  independent  of 
the  question  agitated  in  this  caser  this  court  would 
have  bad  respect  to  the  embarrassing  state  of  war- 
fare in  which  the  people  of  Buenos  Ayres  were  in- 
to lved,  and  adjudged  that  the  precautions  for  defence 
were  intended  against  their  enemies  rather  than  their 
friends.  With  regard  to 'the  award  of  salvage,  it  is 
welf  known  that  the  grant  of  salvage  upon  the  recap- 
tion of  a  neutral  was  the  favourite  offspring  of  that 
judge's  administration ;  until  then  no  contribution 
had  been  levied  upon  neutral  commerce  to  give' acti- 
vity to  hostile  enterprise.  -  When  a  question  of  salvage 
on  such  a  recapture*  shall  occur  in  this  court  those 
adjudications  wiircome  under  review  :  but  this  case 
cartitot  be  considered  in.  point  until  this  court  is  caHed 
ontb  decide  whether  the  British*  example  shall  pre- 
vail, or  the  obvious  dictate  of  reason,  that  the  neutral* 
should  be  liberated  and  permitted  to  pursue  his 
voyage,  or  at  least  to  decide  for  himself  in  which  of 
the  belligerent  courts  his  rights  will  be  most 
secure. 

Upon  the  whole,  I  am  fully  satisfied  that  the  de- 
cision in  the/case  of  the  Nereide,  was  founded  In  the 
most  correct  principles,  and  recognize  the  rule,  that 
lading  on  board  an  armed  belligerent  is  not,  per  re,  a 
cause  of  forfeiture ;  as    not  only  the  most    correct 


(Pbactics.) 
Houstom  v.  Moons 


tU  oonrt  hM  oo  joriadiotion  ondor  tho  95tb  aootioo  of  tbo  judiciary  aoY 
of  1780,  ok.  80;  onUos  tbajndgtnant,  or  dooroo,  61  loo  atata  Ooort  be 
«/nol  jitdgmont  or  daoroo.  A  judgoiont  rovoraiog  thai  of^n  inforio* 
ooort,  and  awarding  o  vm&t  facias  am  now  ia  not  afinaljodgmant. 

Ennon  to  the  supreme  court  of  the  state  of  Penn- 
sylvania. 

This  was  an  action  of  trespass,  brought  by  the  plain- 
tiff in  error  against  the  defendant  in  error,  for  letyfitg 
a  fine  ordeied  to  be  collected  by.  the,  sentence  <tf  a 
court  martial,  under  an  act  of  the  legislature  oT  the 
state  of  Penhsylranta,  which  was-  alleged  tb  Be  re- 
pugnant to  the  constitution  and  laws  of  the  United 
States.  The  suit  was. commenced  in  the  court  o£ 
common  pleas  for  the  county  of'  Lancaster/  in  which 
court  a  trial  washed,  and  the  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  plaintiflf^ton  whiejk 
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en  principle,  but  the  most  liberal  and  honarable  to      1B1B* 
the  jurisprudence  of  this  country. 

Farther  proof  order  ed.« 

o  Mr.  Juatice  Tood  and  Mr.  Justice  Dtwux-  did  not  lit  in 
<M»eaus*v 


tv 
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*•!*     judgment  was  rendered/   The  cause  was   carried  to 


Moot*. 


Houtfto  thc  supreme  court  of  the  state  of  Pennsylvania,  by  writ 
*^  of  error,  where  the  judgment  of  the  court  of  common 
pleas  wns  reversed,  and  the  cause  remanded  to  that 
court,  with  directions  to  award  a  vtmr*  facias  de  novo. 
The  plaintiff  then  sued  out  of  a  writ  ofvror,  to  bring 
tfcecttse  to  this  court. 


Ms,  C,  J.  Tngersoll  moved  to  dismiss  the  writ  of  er* 
ror,  as  having  been  iroprovider.tly  issued  under  the 
26th  .section  of  the  judiciary  act,  du  20.  the  decision  of 
the  state  court  not  bang  a  "final  judgment"  in  the 
cause*  - 

Mr.  Eopkmfy  contra. 

Mr.  C&.  J.  Marshall  deureret)  theopinion  of  the 
cOurt.  The  appellate  jurisdiction  of  this  court,  under 
the  25th  section  of  the  judiciary  act,  ch.  20.  extends 
only  to  a  find  judgment  or  decree  of  the  highest  courts 
of  law  or  equity  in  the  cases  specified.  This  is  not  a 
{pal  judgment  of  the  supreme  court  of  Pennsylvania. 
t*Ue  cause  may  y*t  be  finally  determined  in  favour  of 
the  plaintf  fa  the  state  court; 

Writ  of  error  cP* .  issed. 

JupoMENt.  This  cause  came  on  to  5f  heard  on 
tfce  transcript  of  the  record  3f  the  supreme  court  jf 
tjbe  commonwealth  of  Pennsylvania,  for' the  Lanc**» 
ter  district.  Otf  examination  Whereof,  it  is  adjudged 
and  Ordered,  that  the  Writ  of  error  in  this  cause  be 
and  the  same  is  hereby  dismissed*  thi*  const  not  hev- 
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ifeg  jurisdiction  in  said  causf,  there  not  having  been  a     ISIt. 
final  judgment  in  said  suit,  in  the  said  supreme  court  of  ~* 
the  commonwealth  of  Pennsylvania.* 

#  Cost*1,  are  not  given  where  the  writ  of  error  is  dismissed 
for  want  of  jurisdiction.     Ingles  v .  Coolidge*  ante,  vol.  II.  p. 


(Pan*.) 
The  Anhe,  Barnabeu,  Claimant. 

The  emptors  are  competent  witnesses  upon  an  order  te  farther .  pros/, 

where  the  benefit  of  it  is  extended  to  both  parties.' 
The  captors  are  always  competent  witnesses,  as  to  Um  cireunietanoee 

ofthoeapture,  whether  it  be  joint,  collusive,  or  within  neutral  terri- 
tory. 
It  it  not  competent  for  a  neutral  consult  without  the  special  authority  of 

his  government,  to  intarposu  a  ciain  on  account  of  the  rioiation  of 

territorial  jurisdiction  of  his  country. 
Qntars,  Whether  such  a  claim  can  bo  interposed,  e?en  by  a  puotic  mhW 

iatar,  without  the  sanction  of  the  government  in  whose  tribunals  the 

cause  is  pending? 
A  capture,  madu  within  neutral  territory,  is,  as  between  the  belCger* 

onto,  rif  htful;  and  its  validity  eaa  only  ha  questioned  by  the  neutral 


If  the  captured  vessel  commences  hostilities  upon  the  captor,  she 
I  forfeits  the  neutral  protection,  and  the  capture  is  not  an  injury  sto 

which  redress  can  be  sought  from  the  neutral  sovereign. 
Irregularities  on  the  part  of  tho  captors,  originating  from  mom  mistake, 

or  negligence,  which  work  no  irreparable  mischief,  and  are  consistent 
with  good  faith,  will  not  forfeit  their  rights  of  prise. 

Am  al  to  the  circuit  court  of  the  district  of  Mary- 
and. 
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1811,  The  British  ship  Anne   pith  a  cargo  belonging  t+« 

British  subject,  was  captured  by  the  .privateer'  Ultof, 
while  lying  at  anchor  near  the  Spanish  part  of  the 
inland  of  St.  Domingo,  ,on  the  13tb  of  March,  1816, 
and  carried  into  New- York  for  adjudication.  The 
master  and  supercargo  were  put  on  shore  at  St.  Do- 
mingo, and  all  the  jest  of  the  crew,  except  the  .mate, 
oarponjer,  and  .look,  were  put  on  board  the  capturing 
ship.  After  arrival  at  New- York,  the  deposition  of 
.the  cook  only  was  taken,  before  a  commissioner  of 
prize,  and  that,  together  with  the  ship's  papers,  was 
transmitted  by  the  commissioner,  under  seal,  to  the 
district  judge  of  Maryland  district,  to  which  district 
the  Anne  was  removed,  by  virtue  of  the  provisions  of 
the  act  of  congress  of  the  27th  of  January,  1813,  ch. 
478, 

Prize  proceedings  were  (July  instituted  against  the 
ship  and  cargo,  and  a  claim  was  afterwards  inter- 
posed in  behalf  of  the  Spanish  consul,  claiming  resti 
tution  of  the  property,  on  account  of  ao  asserted  vi" 
.olation  of  the  neutral  territory  of  Spain.  The  testimo- 
ny of  the  carpenter  was  thereupon  taken  by  the 
.claimant,  and  the  captors  were  also*  admitted  to  give 
testimony  as  to  the  circqcjstances  of  the  capture;  and, 
upon  the  whole  evidence,  the  district  court  rejected 
the  claim,  and  pronounced  a  f  entente  of  condemnation 
to  the  captors.  Upon  appeal  to  the  circuit  court,  peace 
having  taken  phtee,  the  British  owner,  Mr.  Rich- 
ard. Scott,  interposed  a  claim  for  the  property,  and 
the  decree  of  the. district  court  was  affirmed,  preform*, 
to  bring  th>e  cause  for  a  final  adjudication  before  this 

€OQTt 
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ttr.  Harper,  for  the  appellant  and  claimant,  argued,  lift* 
that  the  captors  were  incompetent  witnesses,  On  the  t^Ta^^ 
ground  of  interest,  except  when  farther  proof  was  im- 
parted to  them  ;«  and  that  they  were  not  entitled  to-  March  5th. 
the  benefit  of  farther  proof  in  this  case,  being  in  de- 
licto. The  irregularity  of  their  proceedings,  and  the 
violation  of  the  neutral  territory,  would  not  only  ex- 
clude them  from  farther  proof,  but  forfeit  their  rights 
of  prize.  The  testimony  being  irregular,  it  must  ap- 
pear, affirmatively,  that  it  was  taken  by  consent,  where 
the  irregularity  consists,  not  in  «  mere  bmisaion  of 
form,  but  In  the  incompetency  or  irrelevancy  of  the 
evidence.  The  testimony  of  the  captprs  being  es~ 
eluded  from  the  case,  the  violation  of  the  neutral  ter- 
ritory would  appear  uncontradicted.  The '  text  wri- 
ters affirm  the  immunity  of  the  neutral  territory  from 
hostile  operations  in  its  ports,  bays,  and  harbomt, 
and  within  the  range  of  cannon  shot  along  its  coasts.* 
flor  can  it  he  used  as  a  station  from  which  to  exercise 
hostilities/  As  to  the  authority  by  which  the  claim 
was  interposed,'  the  Spanish  consul's  was  sufficient 
for  that  purpose ;  especially  under  the  peculiar  cir- 
cumstances of  {he  times  when,  on  account  of  the  un- 
settled state  of  the  government  in  Spain,  no  minister, 
from  that  country  was  received  by  our  government, 

tf  The  Adriana,  I  Rob.  34.  The  Haabet,  6  Rob.  54.  L'Ami- 
tie,  Id.  S69.  note  (a.) 

b  Vattel,  L.  3.  ch.  7.  §  139.  Id.  L.  1.  e*.  23.  $  289.  Bynk. 
Q,  J.  Pub.  L.  I  c.  $.  Jftfarfem  L.  8.  «,  ch.  6.  $  6.  Jkum,lpart 
*.<*.*.  erf.  l.§  15. 

4  The  Twee  Gebroeders,  3  Rob.  162.  The  Anna,  6  Rob* 
33*, 
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lift,  but  the  former  consuls  were  continued  in  the  exercise 
The  Ann*  °*  *ke*r  functions  by  its  permission.  In*  one  of  the 
cases  in  the  English  books,  the  Portuguese  consul 
W»l  allowed  to  claim  on  account  of  violated  territory, 
although  it  does  not  appear  that  he  had  any  special 
instructions  from  his  sovereign  for  that  purpose.*  .  B*t 
•ren'  supposing  the  powers  of  a  consul  not '  adequate 
to  this  function,  whence  arises  the  necessity  that  the 
neutial  government  should  interfere  in  geneial?  Be- 
cause the  enemy  proprietor  is  absolutely  incapable  of 
interposing  a  claim  on  this,  or  fcny  other  g*oiu*d. 
But  here  the  incapacity  of  the  claimant  is  removed, 
his  pexma  standi  in  judicio  being  restored  by  the  in- 
tervention of  peace.  He  may,  consequently,  assert 
his  claim  upon  every  ground  which  shows  that  the 
capture,  though  of  enemy's  property,  was  originally 
unlawful  and  void. 

Mr.  D.  B.  Ogden  and  Mr.  Winder,  contra,  con- 
tended, that  the  captor*  were  admissible  witnesses  in 
thti  case,  as  they  are  in  all  cases  respecting  the  cir- 
cumstances of  the  capture  ;  such  as  collusive  and  joint 
captures,  where  the  usual  simplicity  of  the  prize  pro- 
ceedings ii  necessarily  departed  from.  So,  also,  their 
testimony  is  generally  admitted  on  farther  proof.*  A 
claim  foudded  merely  upon  the  allegation  of  a  violation 
of  neutral  territory,  is  a  case  peculiarly  requiring  the 

iPThe  Vrow  Anna  Catharine,  5  Rob,  lo. 

f>  Tbe  Maria,  1  Rob.  340.  The  Resolution,  6  Rob.  13. 
the  Grotius,  f  Cranch,  ^68.  The  Sally,  1  GaW$.  40J.  The 
George,  The  Bothnea,  and  The  Jahnstoff,  1  Wkeoton,  408. 
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introduction  of  evidence  fttm  all  quarters,,  the  cap-      1818. 
tofi  being  *s  much,  necessary  witnesses  of  the  trans- j^j£^# 
action  as  are  ,tbe    captured  persons.    Every,  capture 
of  enemy's  property,  wheresoever  foade,  is  valid)  pri- 
ma facie;  and  it  rests  with  the  neutral  government  to 
interface,  where  the     capture  is  made  within  neutral 
jurisdiction.    The  enemy  proprietor  haa  no   persona 
standi  in  judicio  for  thia  or  any  other  purpose.    But 
here  the  suggestion  of  a  violation  of  the  neutral    ter- 
ritory is  not  made  by  proper  authority.    All  the    cases 
show  that  a  claim  for  this  purpose    can  only   be  uk 
tgrposed  by  authority  of  the  government  whose  ter- 
ritorial rights  have  been    violated.*    The  public'  mi- 
nisters of  that  government  may  make    the  claim,   be- 
cause they  are  presumed  to  be  fully  empowered    for 
tfist  purpose :  But  a    consul  is  a   mere  commercial 
fjgent,  and  has  none   of   the  diplomatic    attributes,  or 
privileges  of  an  ambassador ;  he    must,  therefore,  be 
specially  empowered  to  interpose  the  claim,'  in  otAtif 
that  the  court  maybe  satisfied*  that  it    qomes  from  the 
^Tended  government.    A  consul  may,    indeed,   claim 
for  the  property  of  his  fellow  subjects,  but.  not  for  the 
alleged  violation  of  the  rights  of   his  sovereign  ;  be- 
cause it  is  for  the    sovereign  alone  to  judge  when 
those  rights  are  Violated,  and  how  far  policy  may  W 
4pce  him  silently  tnr acquiesce  in  those  acts  of  the  bel- 
ligerent by  which  tbey    are  supposed  to  be  infrin- 
ged.   There  is  only  one  case  in  the  English   bopks, 
where  a  claim  of  this  sort  appears  to  have  been  made 

*The  TweeOebroeders,  3  Rob.  162.  note.  The  Diilgentia, 
Zhd$mx  412 .  The  Eliza  Ann,  Id,  244. 
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liltir 
The  Anne* 


by  a  consul ;  agd  from  the  rtport  of  that  case  it  may 
bo  firikly  inferred  that  h/e  was  specially  directed  by  his 
government  to  interpose  the'  claim.0  Bat  even  the 
Spanish  government  itself  Earf  not  conducted  with 
that  impartiality  between  the  .belligerents,  which  en- 
titles it  to  set  up  'this  exemption**  Its  territory  was, 
duriiig  the  late  war,  permitted  to  be  made  Ace  theatre 
Of  British  hostility,  and  in  various  instances  was  vio- 
lated with  impunity.  Spain  was  incapable,  or  unwil- 
ling, at  that  time,  to .  maintain  her  neutrality  in  toy 
part  of  her  immense  dominions.  In  this  very  case 
the  captured  vessel  was  not  attacked  ;  she  was  the 
Aggressor :  and,  in  self-defence;  the  privateer  had  not 
only  a. right  to  resist,  but  to  capture.  The  local 
circumstances  alone  would  have  prevented  the 
Spanish  government  from  protecting  the  inviola- 
bility of  its  territory;  on  a  desert  coast,  and  out 
of  the  reach  of -the  guns  of  any  fortress.  Bynker 
shoek'  and  Sir  William  Scott  hold,  that  a  flying   en- 


a  The  Vrow  Anna  Gathar- 
in*>  6  Rob,  1&- 

b  The  Eliza  Ann,  Dodson, 
$44,54*. 

cQ.J.Ptb.L.  1.  eh.  B. 
tlnoterbo;  lerrkorium  com- 
munis amici  valet  ad  prohiben- 
4um  vim,  qua  H>i  inchoatur, 
noil  valet  ad  iohibendain,  qu©, 
extra  territoritnn  inchoate, 
dum  fervet  opus,  in  ipso  terri- 
forio  continuatur."  This  opi- 
nion of  Bynkershock,in  wiich 


Casaregis  'seems  to  concur, 
(Disc.  24,  si.  11.)  isreprobar 
ted  by  several  writers.  De  Eta* 
breu,Part  1.  cfr.  4.  §  1& 
•Arum,j>ffr*2.  c.4.  art.  1.  Fat 
tn,  Traite  des  JPrim,  ck.  4 
sec.  3.  n.  4.  art.  1.  Emerigm^ 
VtM  Asturance*,  Tom  Lp. 
449;  Azunt  observes,  "Diffet- 
ti  abcche.U  demico  pent* 
guitatosi  trova  sotto  il  cannon 
onel  mare  territorials  della 
Potenzt  arnica  e  neutrale  egli 


OF  THE  UNITED  STATES*  4tt 

my  may  lawfully  be  pursued  and  taken  in  such  plav  %ti$. 
ces,  if  the  battle  has  been  commenced  on  the  high  TkTjjiiil, 
seas.*  A  fortiorij  may  an  enemy,  who  commences 
the  first  attack  within  neutral  jurisdiction,  be  resisted 
and  captured.  But  should  all  these  grounds  fail,  the 
captors  may  stand  upon  the  effect  of  the  treaty 
of  peace  in  quieting  all  titles  of  possession  arising  out 
of  the  war.*  As  between  the  American  captors  and 
the  British,  claimant,  the  proprietary  interests  of  the 


si  considers  tosto  sotto  l'asilo, 
e  protezioie  della  nazione  pa- 
cific* ed  arnica:  laoado  se 
fosse  permease  di  continuare 
il  corso  fino  alle  spiagge  neu- 
tral i,  potrebbe  anche  contin- 
uarsi  n«l  porto  medesimo  ed 
incendiare  perfino  la  citta  ove 
l'inseguita  nave  si  fosse  rifu- 
giata.  Lo  stesso  Casaregi 
connobe  in  appre&ho  lo  sbaglio 
preso  su  di  quests  materia  o 
scordo  questia  sua  dottrina, 
giacche  sostenne  di  poi  Topi- 
nione  in  altro  discorso  posteri- 
ormentescrittodalai."  "Aut 
naves  inimicae  (tet  hsBC  est 
secunda  parsdistinctipnieprin- 
eipalis)  reperiuntur  intra  Por- 
tus,  vel  sub  prasidiis,  toI  arci- 
tras  marl ti mis  alicujus  princi- 


pis  alieni,  ant  in  mari  its  vici" 
no,  uttela  tormentave  muralia 
maritimae  arcis  illuo  adigi 
possint,  tunc  citra  omne  dubi- 
um  dictae  naves  bostilles, 
eoque  minus  naves  communis 
anfici  principis  iecognoscir 
visttari,  et  depraedari  subquo- 
vis  praetextu  minima  va!ent« 
quia  dictae  naves  non  minus 
sunt  sub  custodia  et  proteeffo* 
ne  talis  principis,  quam  sunt 
illius  subditi  intra  civitatis 
muros  existentes."  Optimus 
textus  est  in  lege  3.  §  fin.  ff. 
De  adqttir.  rtr.  dom.  Ibid. 
"Quidquid  autem  eorum  cdep- 
erimus,  eo  usque  nostrum  esae 
intelligiter,  donee  nostra  cue* 
todia  coercetur."  Casaregis 
Disc.  174.  n.  II.  Ibid/' 


a  Tbe  Anna,  5  Rob.  343. 

b  Wheatonon  Copt.  307.  and  the  authorities  there  cited. 
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Nil.  latter  was  completely  devested  by  the  capture.  Tie 
the* 'Anne.  *****  °*  ^e  caP*ocg  *cquked  in  war  waa  confirmed  by 
bringing  the  captured  property  infra  praridia.  The 
neutral  government  has  ne  right  to  interpose,  in  order 
to  prevent  the  execution  of  the  treaty  of  peace  in  thi* 
aeapect,  by  eonjrpeflmg  restitution  to  British-  subject* 
contrary  to  the  treaty  to  which  they  are  parties*  The 
Iteutral  government  raayy  perhaps;  require  some  atone- 
ment for  the  violation  of  its  territory,  but  it  has  no 
right  to  require'  that  this  atonement  shall  include  any 
sacrifice  to  the  British  clainant* 

Mr*  Harper,  m  reply,  insisted  that  the  claim  of 
neutral  territory r  as  invalidating  the  capture,,  might  be 
set  up  by  a  consul  as  welt  as  any  other  public  min- 
ister. He  may  be  presumed  to  have  been  authori- 
sed to  interpose  it  by  his  government;  and  m  the 
ease  of  the  Vrow  Anne  Catharine,*  ft  does  not  appeaa 
that  any  proof  was  given  to  the  court,  that  the  Portu- 
guese consul  waa  specially  instructed  to  make  the 
suggestion*  However  partial  and  unjustifiable  may 
have  been  the  conduct  of  Spain  in  the  late  .war, 
it  haf  3not  yet  been  considered  by  the  executive  gov. 
eminent  and  the  legislature,  (who  are  exclusively 
©hargejd  with  the  care  of  our  foreign  relations,)  aa 
forfeiting  her  sight  still  to  be  considered,  in  courts  of 
justice,  as  a  neutral  state.  In  the  case  of  Elisa 
Ann**    Sir  W.    Scott,  went  on  the  ground  of  t*e 
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egal  existence  of  a  war  between  Great  Britain  and 
Sweden,    although   declared    by  Sweden    only;   and 
that  the    place  where    the  capture   was    made    was 
tn  the  hostile    possession    of  the.  British   arms.     The 
observations  thrown  out  by  him  in  delivering  his  judg- 
ment, as  to  the  necessity  of  the  neutral  state  main 
taining  a  perfect  impartiality  between  the  belligerents, 
in  order  to  support  a  claim   of  this  sort  in  the  prize 
court,   were   superfluous ;  because   the  facts    showed 
that  Sweden  was   in  no  respect  to  be  considered  ai 
neutral,  having  openly  declared  war  against    Great 
Britain,  and  a  coatffcec  declaration  being  unnecessary 
to  constitute  a  state  of  hostilities.     As  to  the  alleged 
resistance  of  the  captured  vessel,   it  was  a  premature 
defence    only,  commenced  in  consequence  of  appre- 
hensions from   Carthagenian  rovers,  which  frequent 
ed  those  seas,  and  being  the  result  of  misapprehen- 
sion, could  confer  no  right  tp  capture  where  none  pre* 
piously  existed.      Being  in  a  neutral   place,  the  ves- 
sel was  entitled    to  the  privileges  of  a  neutral.    Re- 
sistance to  search    does  not  always  forfeit  the  privi- 
fegetof  neutrality ;  it  may  be  excused   under  circun> 
stances  of  misapprehension,     accident,  or   mistalce,* 
But  resistance  to  search  by  a  neutral  on  the  high  seas 
is  generally  unjustifiable.    Here    the  right  of  search 
could  not  exist,  and,  consequently,  an  .attempt  to  ax- 
ercise  it  might  lawfully  be  resisted.    Finding  the  near 
tral  territory  no  protection,    the  taptured    vessel  .ie» 
sumed  her  rights  as  an  enemy,  and.  attempted'  to  de- 
fend herself.    The  titles  of  possession,  which  are  said 

•  The  St  Juaa  Baptists,  &£.  5  Bsfc  56, 
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1918.  to  be  confirmed  by  a  treaty  of  peace,  are  those  which 
JJ^TF'  arise  from  sentences  of  condemnation,  valid  or  inva-i 
*  lid  ;  but'  the  principle  cannot  be  applied  to  a  mere  tor- 
tious possession,  unconfirmed  by  any  sentence  of 
.condemnation  like  the  present.  The  capture  being 
invalid  ab  initio,  and  the  former  proprietor  being  re- 
habilitated in  hisnghts  by  the  intervention  of  peace, 
majr  interpose  his  claim  at  any  time  before  a  final  sen- 
tence of  condemnation. 

jmwc.h  7/A.       jjn  Justice  Story  delivered  the  opinion  of  the  court^ 
The   first  question  which  is'  presented  to   the    court 
is,  whether  the  capture  was  made  within   th6  territo- 
rial limits  of  Spanish   St.  Domingo.     The  testimony 
of  the  carpenter  and  cook  of  the*  captured   vessel  dis- 
tinctly asserts  that  the  ship,  at  the  time  of  the  capture, 
was  laying  at  anchor   about  a  mile  from  the  shore  of 
the  island.    The    testimony   of  the    captors  as  dis- 
tinctly asserts,  that  the   ship  then   lay    at  a  distance 
of  from  four  to  five  miles  from  the    shore.     It  is  con- 
tended, by  the  counsel  for  the  claimants,  that  captors> 
are  in  no  cases  admissible  witnesses  in  prize  causes 
being  rendered  incompetent  by  reason  of  their  inte- 
rest.    It  is    certainly  true,   that,   upop  the  .original 
hearing,  no  other  evidence  is    admissible  than  that  of 
the.  ship's  papers,    and  the  preparatory    examinations 
of  the   captured  crew .     But,  upon  an  order  for  far- 
Cfcpton  anther  pi  oof,  where  the  benefit  of  it  is   allowed  to  the 
SL^^Jiere  captors,  their  attestations  are   clearly  admissible  eTi- 
hjjjj^^dence.     This  is  the  ordinary '  course  of  prize   courts, 
tain  the  tir-  especially  where  it  becomes  material   to   ascertain  the 
*s*caj*w*,v  pirjjumsUnces  of  the    capture  ;  for  in  surfi  cases  the 
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heW  lie  as  much  within  the  knowledge  of  the  captor*  1848. 
•s the  captured,  and  the  objection  of  interest  ge-  frj^JJ-* 
nerally  applies  as  strongly  to  the  one  party  as  to  the 
other.  It  is  a  mistake,  to  suppose  that  the  common 
law  doctrine,  as  to  competency,  is*  applicable  to  prize 
proceedings.  In  courts  of  prize,  no  person  is  incompe- 
tent merely  on  the  ground  of  interest.  His  testimony 
is  admissible9  subject  to  all  exceptions  as  .to  its  credi- 
bility. The  cases  cited  at  the  argument  distinctly  sup- 
,  port  this  position ;  and  they  are  perfectly  consistent 
with  the  principles  by  *hich  courts  oV  prize  profess 
to  regulate  their  proceedings.  We  are,  therefore, 
of  opinion,  that  the  attestations  .of  the  captors  are  le-. 
gal. evidence  in  the  case,  and  it  remains  to  examine 
their  credit.  And  without  entering  into  a  minute 
examination,  in  this  conflict  of  testimony,  we  are  of 
opinion,  that  the  weight  of  evidence  is,  decidedly,  that 
the  capture  was  made  within  the  territorial  limits  of 
Spanish  St.  Domingo. 

And  this  brings  us  to  the  second  question  in  the  cause; 
and  that  is,  whether  it  was  competent  for  the  Spanish  A  consul  can 
consul,  merely  by  virtue  of  his    office,  and  without  the  claim  for  th* 
special   authority  of  his  government,  to   interpose  a  neu?ra?urriu> 
claim  in   this  case  for  the  assertion  of  the   violated  JZ^am^! 

rights  of  his  sovereign.     We  are  of  opinion,  that  his  "^ of  *"■  *** 

Z>  r  *  -  .    *        i  vcrnment. 

office  confers  on  him  no  such  legal  competency.     A 

consul,  though  a  public  agent,  is  supposed  to  be  cloth- 
ed with  authority  only  for  ccmmercial  purposes.  He 
has  an  undoubted  right  to  interpose  claims  for  the  res- 
titution of  property  belonging  to  the  subjects  of  Ji1s  own 
country;  but  he  is  Aot  considered  as  a  minister,  or  di  • 
plomatic  agent  of  his  sovereign,  intrusted,  by  virtue 
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of  his  office,  with  authority  to  represent  him  in  his  ne 
gotiationa  with  foreign  states,  or  to  vindicate  his  prero- 
"  gathres.  There  is  no  doubt,  that  his  sovereign  may 
specially  intrust  him  with  such  authority;  but  in  such 
case  his  diplomatic  character  is  superadded  to  his  ordi- 
nary powers,  and  ought  to  be  recognized  by  the  gov- 
ernment within  whose  dominions  he  assumes  to  exer- 
cise it.  There  is  nd  suggestion,  or  proof,  of  any  such 
delegation  of  special  authority  in  this  case ;  and  there- 
fore we  consider  this  claim  as  asserted  by  an  incompe- 
tent person  and  on  that  ground  if  ought  to  be  dismiss- ' 
sed.  It  is  admitted,  that  a  clairh  by  a  public  minister, 
or  in  his  absence,  by  a  charge  d'affairs  in  behalf  of  his 
sovereign  would  be  good.  But  in  making  this  admission, 
it  is  not  to  be  understood  that  it  can  be  made  in  a  court 
of  justice  without  the  assent  or  sanction  of  the  govern* 
ment  in  Whose  courts  the  cause  is  depending.  That  is 
a  question  of  great  importance,  upon  which  this  court 
expressly  reserve  their  opinion,  until  the  point  shall 
come  directly  in  judgment. a 

The  claim  of  the  Spanish  government  for  the  vio- 
lation of  its  neutral  territory  being  thus  disposed  of, 
it  is  next  to  be  considered  whether  the  British  claim- 
ant can  assert  any  title  founded  upon  that  circum- 
stance. By  the  return  of  peace,  the  claimant  became 
rehabilitated  with  the  capacity  to  sustain  a  suit  in 
the  courts  of  this  country;  and  the  argument  is  that 
a   capture    made   in    a  neutral    territory  U  void  and 

a  8*e  ViYoash  ▼.  Becker,  3  MauU  and  Seltfyn,  *S4.  as  to  the  citent 
of  the  powers  sod  privileges  of  eonsuit. 
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therefore,  the  title  by  capture  being  invalid,  the  Brt-.      W** 
tish  owner  has  a  right  to  restitution.     The    difficulty  i^ 


of  this  argument  rests  in  the  incorrectness    of  the  pre-  -A    cap 
mises,    A  capture  made    within  neutral  waters  is,  as  urriUMj     is 
between  enemies,  deemed,  to  all  intents,  and  purposes, ^^iJjIJSl 
right/ol ;  it  is  only  by  the  neutjral  sovereign  that  its  ^JjfJJJJJJ^^ 
gal  yalidiiy  can  be  called  in    question*;  and  as  to  kim  lone  <*a  <*«••- 
and  him  only,  is  it  to  be  considered    void.     The  ene-tr. 
my  has  no  rights  whatsoever  ;  and  if  the  neutral  sore- 
reign-  omits  or  declines  to  interpose  a  claim,  the  pro- 
perty is  condemnablcjttr*  bdkf  to  the  captors*    This 
is  the  clear  result  of  the  authoiities ;  and  the  doctrine 
rests  on  well  established  principles  of  public  law.* 

There  is  one  other  point  in  the  case  which,  if  all  otfr  Captontf  tbip> 
or  difficulties  were  removed,  would  be  decisive  -against  cinf  IumOHims 
the  claimant.  It  is  a  fact  that  the  captured  ship  first  ^forflSitt Uie 
commenced  hostilities  against  the  privateer.  This  isjyff1*1 
admitted  on  all  sides ;  and  it  is  no  excuse  to  assert  thai 
it  was  done  under  a  mistake  of  the  national  character 
of  the  privateer,  even  if  this  were  entirely  inade  out 
in  th$  evidence.  While  the  ship  was  lying  in  neutral 
waters,  she  was  bound  to  abstain  from  all  hostilities, 
except  in  self  defence.  The  privateer  had  an  equal 
title  with  herself  to  the  oeutral  protection,.,  and  was  is 
no  default  m  approaching  the   coast  without  showing 

a  The  same  rule,  is  adhered  council  of  puses  refused  res- 
ts* in; the  prize  practice  of  til ution,  because  the  Spanish 
France,  and  was  acted  on  in  governmept  did  not  interpose 
the  case  of  the  Sanctm  Trimiia  a  claim  09  account  of  its  viq- 
a  Russian  vessel,  captured  lated  territory.  Bpnmnamt's 
within  a  mile  and  a  half  of  TramUrtion  of  De  Hmbnm* 
the  coast  of  Spain;  but  the  one.  I  p.  117. 
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her  national  character.  It  was  a  -violation  of  that 
neutrality  \yhioh  the  captured  ship  was  bound  to  ob- 
serve, to  commence  hostilities  for  any  purpose  in  these 
waters;  for  no  vessel  coming  thither  was  bound  to 
submit  to  search,  or  to  account  to  her  for  her  conduct 
or  character.  When,  therefore,  she  commenced  hos- 
tilities, she  forfeited  the  neutial  protection,  and  the 
capture  was  no  injury  for  which  any  redress  could  be 
rightfully  sought  from  the  neutral  sovereign. 

The  conclusion  from  all  these  views  of  the  case  is, 
that  the  ship  arid  cargo  ought  to  be  condemned  ss 
good  piize  of  war.  And  the  only  remaining  inquiry 
is,  whether  the  captors  have  so  conducted  themselves 
as  to  have  forfeited  the  rights  given  by  their  c6mmis- 
sion,  so  that  the  condemnation  ought  to'  be  to  the 
United  States.  There  can  be  no  doobt,  that  if  cap- 
tors are  guilty  of  gross  misconduct,  or  laches,  in  vio- 
lation of  their  duty,  courts  of  prize  will  '.visit  upon 
them,  the  penalty  of  a  forfeiture  of  the  rights  of 
prize,  especially  where  the  government  chooses  to 
interpose  a  claim  to  assert  such  forfeiture.  Cases  of 
gross  irregularity,  or  fraud,  may  readily  be  imagined 
in  which  it  would  become  the  duty  of  this  court  to  en- 
force this  principle  in  its  utmost  rigour.  But  it  has 
never  been  supposed  that  irregularities,  which  have 
arisen  from  mere  mistake,  or  negligence,  when  they 
work  no  irreparable  mischief,  and  are  consistent  with 
good  faith,  have  ordinarily  induced  such  penal  con- 
sequences. There  were  some  irregularities  in  this 
case;  but  there  is  no  evidence  upon  the  record  from 
which  we  can   infer  that    there   was   any  fraudulent 
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suppression^  or  any  gross  misconduct  inconsistent  with      18  IS 
good  faith ;  and,  therefore,  we  are  of  opinion,  that 
condemnation  ought  to  be  to  the  captors. 

It  is  the  unanimous  opinion  of  the  court,  that  the  de- 
cree of  the  circuit  court  be  affirmed,  with  costs. 

Decree  affirmed. 


(Commo*  Law.) 
Bkowh  v.  Jacksov. 

Although  the  grantees  ib  a  deed  executed  after,  but  recorded  fc/brt, 
another  conveyance  of  the  seme  land,  being  bent  fide  purchaser*  with- 
oat  notice,  are  by  law  deemed  to  poaaeae  the  beAer  title ;  jet  where, 
L.  conveyed  to  C.  the  landTin  controversy  *pec\ficaily>  describing  him* 
eotf  aa  devisee  of  A.  ft.  by  whom  the  land  waa  owned  in  hie  life  time* 
and  by  a  subsequent  deed  (which  waa  first  recorded)  L.  conveyed 
lo  ft.  "  all  the  right,  title,  and  elaim,  which  he,  the  said  A.  8.,  had 
and  ail  the  right,  title  and  interest  which  the  said  8.  hold*  aa  legatee 
and  representative  to  the  said  A.  ft.  deceased,  of  all  land  lying  and 
being  within  too  state  of  Keatoeky,  which  oannot  at  this  time  be 
particularly  described,  whether  by  deed,  patent,  mortgage,  surrey, 
location,  contract,  or  otherwise/'  with  a  covenant  of  warranty 
against  all  persons  claiming  under  L.  his  heirs  and  assigns ;  it  waa 
kaM,  that  the  latter  conveyance  operated  only  upon  Jen*,  the  right 
fills  aaW  Merest  of  which  was  Ihm  t»  L.  and  which  ho  derived  from 
Jt.  &,  and  consequently,  could  not  defeat  too  operation  of  Ipe  first 
do**  npoa  the  land  specifically  conveyed. 

Eakok  to  the  circuit  court  for  the  district  of  Ken- 
tucky. 
Vol.  III.  68 
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ISIS,  This  w*s  an  action  of  ejectment,  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  to 
recover  the  possession  of  certain  lands  in  the  state  of 
Kentucky.  To  support  his  action,  the  plaintiff  Mow 
showed  the  following  title:  a  pfctent  to  Alexander 
Skinner;  (he  will  of  Alexander  Skinner,  devising 
all  his  estate  to  Henry  Lee;  and  a  d^ed  from  Henry 
Lee  to.  Adam  Craig,  conveying  the  tract  of  land  in 
controversy  specifically  by  metes  and  bounds,  de- 
scribing himsaif  as  devisee  of  Skinner ;  with  a  regn~ 
lar  deduction  if  title  from  Craig  to.  the  plaintiff. 
The,  deed  from  Lee  to  Craig  was  dated  the  234  of 
December,  1790;  attested  by  three  witnesses;  ac- 
knowledged by  the  grantor  on  the  15th  of  Decem- 
ber, 1795,  before  tw»  justices  of  the  peace  in  Virgi- 
nia, and  recorded  in  the  6ourt  of  appeals  in  Kentucky, 
on  the  26th  of  July,  1796.  The  execution  of  this 
deed  was  proved  by  one  of  the  subscribing  witnesses. 
The  defendant  below  produced  in  evidence  a  deed 
from  Henry  Lee  to  Henry  Banks,  dated  the.  6th  of 
May,  1795,  acknowledged  before  the  mayor  of  Rich- 
mond, Virginia,  on  the  13th  of  May,  1795,  and  re- 
corded in  the  court  of  appeals  of  Kentucky,  on  the 
11th  of  July,  1796,  granting  "all  the  right,  title,  and 
claim  which  he  the  said  Alexander  Skinner  had,  and 
nil  the  right,  title,  and  interest  which  the  said  Lee 
holds  as  legatee  and  representative  to  the  said  Alex- 
ander Skinner,  deceased,  of  all  land,  lying  and  being 
within  the  state  of  Kentucky,  which  cannot  at  tins 
time  be  particularly  described,  whether  they  be  by 
deed*  patent,  mortgage,  survey,  location*  contract  or 
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©therwiie,"  *ith  a  covenant  of  warranty  against  all    JjM* 
persons  claiming  under  Lee,  his  heirs  and  assigns.  ^^ 

Upon  this  testimony  the  defendant's  counsel  moved  Tt 
the  court  to  instruct  the  jury,  that  by  virtue  of  the  Jackson, 
deed  aforesaid,  from  Lee  to  Banks,  first  acknowledg- 
ed and  first  recorded,  the  legal  title  was  vested  in  the 
said  Banks  to  the  land  in  question ;  that  the  deed  un- 
der which  the  plaintiff  claimed  was  not  operative 
and  valid  against  the  deed  to  Banks,  and  that  the 
said  deed  to  Banks  showed  such  a  legal  title  out  of 
the  plaintiff  as  that  he  could  not  maintain  his  action 
The  question  of  fact,  whether  the  deed  of  Lee  to 
Craig  was  duly  executed  on  the  day  it  bears  date 
was  left  by  the  court  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinio*  of  the  court, 
upon  the  question  of  law  arisiug  in  the  cause.  Judg- 
ment was  thereupon  rendered  for  the  plaintiff  by  the 
court  below,  and  the  cause  was  brought  to  thin  court 
by  writ-  of  error. 

The  cause  was  argued  by  Mr.  Talbot,  for  the  plain-  &"&  *»• 
tiff  in  error,  and  by  Mr.  Aran*,,  for  the  defendant  in 
error. 

Mr.  Justice  Todd  delivered  the  opinion  of  the4far«ft7!L 
court.  In  this  case  the  question  of  fact,  whether  the 
deed  of  Henry  Lee  to  Adam  Craig  was  duly  execu- 
ted on  the  day  it  bears  date,  was  left  by  the  court  to 
the  jury,  and  upon  the  evidence,  they  properly  found 
a  verdict  in  favour  of  that  deed,  as  an  existing  deed 
at  that  time. 

The  material  question  for  the  consideration  of  this 
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court  is,  whether,  under  the  circumstances  of  this  esse, 
the  deed  ot  Henry  Lee  to  Henry  Banks,  which  was 
executed  after,  bat  recorded  before,  the  deed  of  Lee  to 
Craig  has  a  priority  over  the  latter* 

This  depends  upon  die  construction  of  the  Arm* 
of  the  conveyance  from  Lee  to  Banks ;  for  if  it  eon* 
veys  the  same  land  as  the  deed  to  Craig,  then  the 
parties  claiming  under  it,  being  bona  fit  purchasers, 
without  notice  of  Craig's  deed,  ate  by  law  deemed  to 
possess  the  better  title. 

It  is  necessary  to  bear  in  mind,  that  Alexander 
Skinner,  by  his  will,  devised  all  hiji  real  estate  to.  Lee, 
and  that  Lee,  by  his  deed  to  Craig,  conveyed  the 
tract  of  land  in  controversy,  specifically  by  metes  and 
boundary,  describing  himself  as  devisee  of  Skinner. 
By  his  deed  to  Banks,  he  grants  "all  the  right,  title 
and  claim,  which  he  the  said  Alexander  Stinner  had, 
and  cAV  the  right,  title,  and  interest  which  the  said 
Lee  holds  as  legatee  and  representative  to  the  said 
Alexander  Skinner,  deceased,  of  all  land,  lying  and 
being  within  the  state  of  Kentucky,  which  cannot  at 
this  time  be  particularly  described,  whether  they  be 
by  deed,  patent,  mortgage,  survey,  location,  contract, 
or  otherwise  ;"  and  then  follows  a  covenant  of  war 
ranty  against  all  persons  claiming  under  Lee,  his  heirs 
and  assign's, 

A  conveyance  of  the  right,  tiUe,  and  interest  in  land, 
is  certainly  sufficient  to  pass  the  land  itself,  if  tfee 
party  conveying' has  an.  estate  thfrein  at  the  time  of 
the  conveyance;  but  it  passes  no  estate  which  was 
not  Men  possessed  by  the  party.  If  the  deed  to 
Bapks  had  stopped  after  the  wovds  "all  the  right, 
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title  and  claim  which  Alexander  Skinner  bad,"  there  .!*!•• 
night  be  strong  ground  to  contend,  that  it  embraced  jail 
the  lands  to  which  Alexander  Skinner  had  any  right, 
title,  or  claim,  at  the  time  of  his  death,  and  thus  hare 
included  the  lands  in  controversy.  But  the  court  is 
of  opinion,  that  those  words  are  qualified  by  the 
succeeding  clause,  which  limits  the 'Conveyance  to  the 
right,  title,  o*d  claim,  which  Alexander  Skinner  had  at 
the  time  of  his  decease,  and  which  liee  tflso  httd  at  the 
time  of  his  tontoeymcty  and  coupling  both  elapses  togeth- 
er, the  conveyance  operated  only  upon  fends,  the  right, 
tide,  and  interest  of  which  was  then  in  Lee,  and  which 
ha  derived  from  Skinner.  This  construction  is,  in 
the  opinion  of  the  coupt,  a  reasonable  one,  founded  on 
the  apparent  intent  of  the  parties,  and  corroborated  by 
the  terms  of  the  covenant  of  warranty.  Upon  any  oth- 
er construction,  the  deed  must  be  deemed  a  fraud  upon 
the  prior  purchaser  :  but  in  this  way  both  deeds*  may 
well  stand  together,  consistently  with  the  innocence 
of  all  parties. 

Judgment  affirmed- 
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Hte. 

{CQUMQV  LAW.) 

Evans  t.  Eaton. 

Under  it*  6th  section  of  the  patent  law  of  1798,  ch.  J  56.  the  defend- 
ant pleaded  the  general  issue,  and  gave  notice  that  no  woula  prove  at 
ttm  trial,  that  I  be  machine,  for  the  tea  of  which,  wilhont  license,  the  fait 
waa  fcrottgfat,  had  been  used  pre  v  ion*  to  the  alleged  invention  of  the 
pJahftieT,  i«  several  pieces  which  ware  epecified  in  the  notice,  or  in  toeae  • 
of  them,  "and  aleo  at  aendry  olbar  places  in  Pennsylvania,  Maryland* 
and  eleewherc  in  ihe  United  States."  The  defendant  having  gives 
evidence  at  toeome  ot'ibe  pjacts  specified,  offered  evidence  aa  to  oibore 
■orapetinVd.  -Held,  that  this  evidence  wee  admissible.  Bui  the  pow* 
•as  of  the  court,  in  each  a  case,  are  snffio.ent  to  prevent,  and  will  be  em 
erciaed  to  prevent,  the  patentee  from  being  injured  b*  Mrpriec. 

Testimony,  on  the  pert  of  the  plaintiff,  that  the  persons  of  whnee  pri- 
or ase  of  the  machine  the  defendant  had  given  evidence,  had  paid  tbe 
plaint  iff  for  license*  to  use  the  machine  since  his  patent,  ought  not  to  he 
obeolntely  rejected,  thongh Entitled  to  very  l.Ule  weight. 

Queav,  Whether,  nnder  the  general  patent  law,  impro?eaeeete  ea 
different  tnacbineecin  be  comprehended  in  the  eame  patent,  ee  ea  to 
given  right  to  the  e  elusive  nee  of  several  machinee  separately,  ae  wall 
at  a  right  to  the  eiclaiife  use  of  thofe  machines  in  combination  f 
•  However  thia  may  be,  the  act  of  tbe  Slat  January,  1.806.  cb.  117 
"for  the  relief  ef  Oliver  E?ani.M  authorizes  the  leaning  to  bin  of  a  pit- 
est  for  hia  invention,  discovery,  and  improvements,  in  the  ait  ef  maaa- 
faetwring  flow,  and  in  (tie  several  machinee  applicable  te  that  purpose. 

Qmere,  Whether  congress  caneonstitntionally  decide  the  fact,  that  a 
pertionlar  individual  is  an  author  or  inventor  of  a  certain  writing  or  inven- 
tion,** ea  to  preelade  judicial  inquiry  into  tbe  originality  ef  thr  anthor- 
ehiper  invention  f 

Be  thia  ea  it  may,  the  aet  for  the  relief  of  Olirer  Evane  doea  net  de- 
side  that  met,  bet  leaves  the  qeevtion  of  invention  and  inprovemeet  open 
te  investigation  wide*  the  general  patent  lew. 

Under  the  eittb  section  ef  the  pftent  law,c\i  156.  if  the  thing  secured 
by  petee*  bed  bees  in  use,  or  had  been  deeeribed  in  n  piblie  work  m» 
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taf  for  *  tba  aappoaad  4  aaovary,  tba  patent   ip  void,  arhothsr  Iks  pit-       ttlti 

OBtaa  bad  a  haawledga  of  i  bit  pre? taw  u$t  or  daarriptiaSt  Of  S*)L 

.    Oliror  Evaoa  nay  claim,  andar  bbvpitant,  ibe  aiolaaiva  uaaof  bia  hv 

vaatloaaaitd  isprotamaht  io  tba  art  of  nanufketariiig  flour  a'saV  a*a*l, 

•Alia  '.beaaveralmaehinat  which  ba  liaa  iavaiitad,  and  hi  bja  inrprovo- 

aaant  m  machinaa  pra?ioia)j  jliacovarad.    Bat  whera*  bia  eiaftai  far  aa 

iaarortaeat  oa  a  maobioa,  ha  naat  abow  tba  aslant  of  bia  iajprovaaaaaf 

•o  tbattt  paraon  aodaratandtag  tba  asbjaat  may  canprebenrf  diatmoil?  J* 

what  It  «oaaiaia. 

Tbaaat  Ibrlba  raliafof  O.  S.  k  engrafted  ari  th+gtaaral  pataatt  ka^  - 
aa*  aatogfoa  him  a  right  to  aaa  in  tba  atrbait  ooart,  far  m  iaftiagaaiaajl 
of  bai  pafaot  righta,  ahnoagh  tba  jdafandant  maj  ba  a  eitiiaa  af.tbaaaaio 
ftafo  wltbbfaualf. 

JSrtor,  to  the  circuit  court  for  th*  district  of  Pennsyl* 
vania. 

This  was  ap  action  brought  by  the  plaintiff  in  errorr 
•gainst  the  defendant  in  error,  for  an  afaged  infringe* 
ment  of  the  plaintiff's  patent  right  to  the  use  of  hjsim- 
proved  Aopper-6oy,<  one  of  the  several  machines  dit£$T+ 
ered,  invented,  improved,  and  applied  by  him 'to  the 
art  of  manufacturing  flour  and  meal,  whfcfc  patent  was 
granted  on-the  224  January,  1808.  The  defendant 
pleaded  the  general  ksue,  and  gave  the  notice  hereaf- 
ter stated.  The  Verdict  was  rendered,  anal  judgment 
given  thereupon  for  the  defendant  in  the  court  below  ; 
on  which  the  cause  was  brought,  by  writ  of  erroj,  to  thia 
court. 

At  the  trial  in  the  court  below,  the  plaintiff  gave  in' 
evidence,  the  several  acts  of  congress  entitled  retpee*  • 
trvely,  "An  act  to  promote  the  progress  of  use- 
ful arts,  and  to  repeal  the  acts  heretofore  made  -for 
that  purpose;9'  An  act  to  extend  "the  privilege  of 
obtaining  patents,  for    useful  discoveries  and   inveor 
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|  1818.  tionft,  to  certain  persons  therein  mentioned,  and  to  en- 

.  Evens'  large  add  define  penalties  for   Tiolating  the   rights   of 

v.  patentees ;  "  and   **An   act   for  the   relief  of  Oliver 

•  Eatoo.  Evaafc;'1  the  said  Oliver's  petition  to  the   secretary   of 

!  state,  for  a  patent,*  and  the    patent  thereupon  grant- 

•  "TO  JAMES  MADISON,  ESQ.  SECRETARY  OF  STATE  ; 

j  The  petition  of  Oliver  Evans,  of  the  city  of  Philadelphia,  a 

citizen  of  the  United  States,  respectfully  showetb, 

That  jour  petitioner  having  discovered  certain  useful  im- 
provements, applicable  to  various  purposes,  but  particularly  to 
th*  art  of  manufacturing  flour  and  meal,  prays  a  patent  for  the 
same,  agreeably  to  the  act  of  congress,  entitled,  "an  Act  for  the 
relief  of  Oliver  Evans." 

The  principles  of  these  improvements  consist, 

1.  In  the  subdivision  of  the  grain,  or  any  granulated  or 
pulverized  substance;,  in  elevating  and  conveying  them  from 
place  to  place  in  sob.  II  separate  parcels:  in  spreading,  stirring 
turning  and  gathering  them  by.  regular  and  constant  motion 
so  as  to  subject  them  to  artificial  heat,  the  full  action  ojf  the 
air  to  cool  and  dry  the  same  when  necessary,  to  avoid  danger 
from  fermentation,  and  to  prevent  insects  from  depositing 
their  eggs  during  the  operation  of  the  manufacture. 

2.  In  the  application  of  the  power  which  moves  the  mill,  or 
other  principal  machine,  to  work  any  machinery  which  may  he 
used  to  apply  the  said  principles,  or  to  perform  the  said  opera* 
tioos  by  constant  motion  and  continued  rotation,  to  save  ex- 
pense and  labour* 

The  machinery,  by  him  already  invented,  and  used  for  apply 
ing  the  above  principles,  consists  of  an  improved  elevator, 
an  improved-  conveyor,  an  improved  hopper-boy;  an  improved 
drill^and  an  improved  kiln-drier.  For  a  particular  explanation 
of  thie  principles, 'and  a  description  and  application  of  the  ma 
chines  which  he  has  so  invented  and  dissovered,  he  refers  to 
the  specifications  and  drawing   hereunto  annexed;  and  he  is 
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ed  to  the  said  Oliver,  dated  the  twenty-second  day  oi      Wit* 
January,  in  the  year  1808;*  and  further  gay*  itt  eye-     j^^ 

v. 

ready,  if  the  secretary  of  the  statq.shnll  deem  it  necMury,  to     Eaton*. 

deliver  models  of  the  said  machines. 

OLIVER  FYANS. 

DFSCRTPTIOtf. 

Of  the  several  machines  invented  by  Olver  Evans,  and  used 
in  his  improvement  on  the  process  of  the  art  of  manufacturing 
flour  *>r  meal  from  grain,  and  which  are  mentioned  in  his  spe- 
cification as  applicable  to  other  purposes. 

No.  1.— THE  ELEVATOR. 

Plate  vi.  Fig  1 .  A  B.  represents  an  elevator  for  raising  grain 
for  the  granary  O,  and  conducting  it  by  sj#outs  into  a  number 
of  different  garnets  as  may  be  necessary,  where  a  mill  grinds 
separate  parcels  for  tull  or  pay.  The  upper  pulley  being  set 
in  motion,  and  the  little  gaie  A  drawn,  the  buckets  fill  as  they 
pass  under  the  lower,  and  empty  as  they  pass  over  the  upper 
pulley,  and  discharge' into  the  iriovenbJti  spout  B,  to  be  by  itdi* 
rected  to  any  of  the  different  garners. 

Fig.  2  Part  of  the  strap  and  bucket,  showing  how  ihey  ar# 
attached. 

A,  a  bucket  of  sheet  iron,  formed  from  the  plate  8,  which  u 
doubled  up  and  rivitcd  at  the  comers,  and  rivited  to  die  strap. 

B,  a  bucket  made  of  tough  wood,  say  willow,  from  the  form 
3,  beinir  bent  at  right  angles  at  e  c,  one  aide  and  bottom  cover- 
ed with  leather,  and  fastened  to  the  strap  by  a  small  strajS  of 
leather,  passing  through  its  main  strap,  and  tacked  to  its  sides. 

C,  a  lesser  buckefof  wood,  bottomed  with  leather,  the  strap- 
forming  one  side  of  it. 

D,  a  lesser  bucket  of  sheet  iron,  formed  from  the  plate  trV 
and  rivited  to  the  strap  which  forms  one  side  of  the  bucket. 

Fig.  6.  The  form,  of  a  gudgeon  for  the  lower  pullev 

(6)  See  note  &  page  461. 
Vol.  IIL  69 
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If  It*      dence,  that  an  agent  for  the  plaintiff,  wrote  a  note  to 
the  defendent  in  answer  to  which,  he  called  on  the 

7.  The  form  of  the  gudgeons  of  the  shaft  of  the  •  upper  pot- 
lay. 

12.  The  form  ol  the  hackle  for  tightening  the  elevator  strap. 

Fig.  i?.  plate  vii,  represents  an  elevator  applied  to  raise 
grain  into  a  granary,  from  a  wharf,  fee.  hfn  hone. 

16,  represents  an  elevator  raising  the  meal  in  a  grist-mill. 

JO,  represents  an  elevator  wrought  by  a  man. 

Plate  viii,  95,  90,  represents  an  elevator  raising  grain  from 
the  hold  of  a  ship. 

93,  94,  represents  an  elevator  raising  meal  from  three  pair 
of  stones,  in  a  flour  mill,  with  all  the  improvements  complete. 

Plate  ix,  h'\g.  t.  CD  represents  an  elevator  raising  grain 
from  a  waggon.  £.  represents  the  moveable  spout,  and  man* 
ner  of  fixing  it,  so«s  to  direct  the  grain  intp  tbe  different  apart- 
asents. 

Plato  x.  *,  9,  and  1 1,  IS,  represents  elevators,  applied  to 
raise  rice  in  a  mill  for  Hulling  anfl  cleaning  rice. 

Tbtf  straps  of  elevators  are  best  made  of  white  harnee* 
leather. 

No.  II.— THE  CONVEYOR. 

Plate  vi.  fig.  9,  represents-  a  conveyor  for  conveying  meal 
from  the  millstones  into  the  elevator,  stirring  it  to  cool  at  the 
same  operation,  showing  how  the  flights  are  set  across  the  spi- 
ral line  to  change  from  the  principle  of  an  endless-screw  to  that 
of  a  number  of 'ploughs,  which  answer  better  for  tbe  purpose 
of  moving  modi,  showing  also  the  lilting  flights  set  broadside 
foremost,  and  the  manner  of  connecting  it  to  the  lower  pulley 
of  the  elevator  which  turns  it 

Fig,  4  The  gudgeon  of  the  lower  pulley  of  the  elevator 
connected  to  the  socket  of  the  convevor. 

6.  Ao  end  view  of  the  socket  and  the  band  which  fesjens  it 
to  tbe  conveyor 


E,  the  sweeper  to  fill  the' boiling  hoppers  HH. 

CFE,  tne  brace,  or  stay,  for  Readying  the  arnn. 

P,  the  pulley,  and  W,  the  weight,  that  is  to  balance  the  i 
to  make  them  piny  lightly  on  the  meal,  and  rise  or <&U»  **  the. 
quantity  increases  or  diminishes. 

ML,  the  leader.  N,  the  bitch  stick,  which  oaf*  be  motes) 
along  the  leading  hue;  to  shorten  or  lengthen  it 
1  Fig.  13.  S3S,  the  arms  turned  bottom  up,  showing  the  lights 
and  sweepers  complete  at  one  end,  and  the  lines  or*  the  other 
end  show  the  mode  for  lading  out  for  the  flights,  so  as  to  have 
<be  right  inclination  and  distance,  according  to  the  circle  de* 
scribed  by  each,  and  so  that  the  flights  of  one  end  may  track 
between  those  of  the  other.  The  sweepers  and  the  flights  at 
each  end  of  the  arms  are  put  on  with  a  thumb  screw,  so  thai 
they  maybe  moved,  and  so  thiitbeee  fl%b*  tney  be  revewe* 
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agent*  at  Chamfceraburg,  at  the  house*  of  Jacob  Sny-      1618. 
der,  on  the  ninth  t>f  August,  1813 ;  there  were.*  nam- 

Plate  viii.  37.  36.-4  represents  a  conveyor  Jbr  conveying 
grain  from  the  ship  to  me  elevator  4 — 5,  wjth  a.  joint  at  96»  to 
lot  it  rise  and  loafer  with  the  tide. 

44— -45,  A  conveyor  for  conveying  grain  to  different-garners 
from  an  elevator. 

31 — 3S.  A  convevor  for  cbnveyingiail  flonrto  the  ineeitl*- 
valor,  or  the  coarse  fliur  to  the  eye  of  the  stoiie. 

Plate  ix,  Fig.  1 1,  represents  a  conveyor  for  conveying  the 
meal  from  two  pair  of  stones,  to  the  elevator  connected  to  the 
pulley,  which  turns  tl&ui  both. 

Plate x.  2 — 1 1,  represents  conveyors  applied  to  cosvtyrfee, 
-  in  a  rice  mill,  from  s,  boat  or  Waggon  to  the  elevator,  or  frost 
the  fan  to  an  elevator. 

No.  IH.— THE  HOPPERBOY. 

Plate  vii.  Fig.  12,  represents  s  hQpperboy  complete  for  per- 
forming all  the  operations  specified,  except  that  only  one  arm 
is  shown. 

AB,  the  upright  shaft;' CED,  the  arms,  with  flights  and 


V. 
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HIS.      ber  of  millers  present;  the, defendant  then  told  the 
'£**m*'    agent  that  he  had  got  Mr.  Evans'  Book,  a  plate  in 

to  drifts  meal  outward*  from  the  centre,  and  at  the  nma  time 
trail  it  round  th«  whole  circle :  thisis  of  use  sometimes,  when 
we  wish  to  bolt  one  quantity  which  we  ha  founder  the  hopper- 
boy, without  bolting  that  which  we  are  grinding,  and  jej  to 
spread  that  which  we  are  grinding  to  dry  slid  coel,*laying  round 
the  hopperboy,  convenient  to  be  shovelled  under  it,  as  soon  as 
wo  wish  to  bolt  it 

Fig.  J  6.'  The  form  of  the  pivot  for  the  bottom  of  the  up- 
right shaft. 

14.  The  plate  put  on  the  bottom  of  the  shaft  to  rest  on  the 
shoulder  of  the  pivot ;  this  plate  ia  to  prevent  the  arm  from  de- 
scending so  low  as  to  touch  the  door. 

Plate -vjii.  Fig  43,  represents  a  hopperboy  attending  two 
bolts  in  a  mill,  with  all  the  improvements  complete. 

Plate  ix.  Tho  hopperboy  is  shown  over  QQ.  Fig.  4  is  tha 
,arm  turned  upside  down,  to  show  the  flight*  an  sweepers. 

Noc  IV.— THE  DRILL. 

Plate  vi.  Fig.  «!,  HG  represents  a  drill  conveying  grain  from 
the  different  garners  to  the  elevator,  irf  a  mill  for  grinding  par* 
eels  for  toll  or  pay. 

Piste  vii.  Fig.  16.  Bd  a  drill,  conveying  meal  from  the  stones 
in  a  grist  mill  to  the  elevator. 

The  strap  of  this  machine  may  be  made  broadband  the  sub* 
.  stance  to  be  moved  may  be  dropped  on4  Ha  upper  surface,  to  be 
carried  and  dropped  over  the  pulley  at  the  other  end:  in  this 
esse  it  require!  one  bucket  like  those  of  the  elevator,  to  bring 
up  any  that  may*pill  off  the  strap. 

For  full  and  complete  directions  for  proportioning  all-  (he 
parts,  constructing,  and  using  the  above-described  machine*, 
see  the  book  which  I  have  published  for  that  express  purpose,, 
entitled,  "The  Young  Millwright  and  Miller's  Guide."  8e* 
plate  viii.  representing  a  mill,  with  three  pair  of  millstones, 
with  all  the  improvements  complete,  txnapt  the  Jul*  drier* 
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talfittwrighft  Guide,  and  if  the  agent  would  take     l*lfc 
fort j  dollars,  the  defendant  would  give  it  him;,  the 
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Plate  i*.  Fig.  *.  A.,  the  stove,  which,  may  he  constructed 

amply  of  su  plates,  and  enclosed  by  a  brick  wall  lined  with  a 

mortar  composed  pf  pulverised  charcoal   end    clay.    B.*  the 
pipe  lot  carrying  off  the  smoke.    £(?.,  the  air-pjpes,  connect* 

inf  the  space  between  the  stove  and  wall  with  the  conveyor. 

DJ).,th4  pipes  for  the  heated  sir  to  escape. 

The  air  is  admitted  st  the  air  hole  befawy  regulated  by  a  re* 

gister  as  experience  shall  teach  to  be  best,  so  as  not  to  destroy 

the  piiaciple  which  causes  the  Aoor  to  ferment  easily,  aod  dee 

in  the  process  of  baking.    The  conveyors  must  be  ceverei 

<elose  ,  thrneal  admitted  by  small  boles  ss  it  falls   from  the 

mill-stones. 

OLIVER  EVANS." 

w;#*w»«.    i  Saml.  H.  Smith, 
witness,   JJo#Glloifjunr# 

b  THE  UNITED  STATES  OF  AMERICA* 

To  all  whom  these  letters  Patent  shall  come : 

Whereas  Oliver  Evans— or  the  city  of  Philadelphia,  a  eh>( 
i  of  the  United  States,  hath  alleged  that  he  hath  invented  a 
'  and  useful  improvement  in  the  art  of  manufacturing  floor' 
and  mi-al,  by  mean?  of  certain  machines,  which,  he  terms  sin 
improved  elevator,  an  "improved  conveyor,  an  improved  hop- 
per-boy, an  improved  drill,  and  an  improved  kiln-drier;  which 
machines  are  moved  by  the  same  power  that  moves  the  mill  or 
other  principal  machinery,  and  in  their  operation  subdivide  any 
granulated  or  pulverised  substance,  eievajte  and  carry  the  same 
from  place  to  place  in  small  and  separate  parcels,  spread, 
stir,  turn  and  gather  them  by  regular  and  constant  motion* 
so  as  to  subject  them  to  artificial  bent,  and  the  air  to  dry  and 
<coel  when  necessary  ;    a  more  particular  and  full  description 
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(lMt.  defendant  said  that  his  hopper-boy  was  taken  (vM*  a 
plate  in  Mr.  Eran'ft  book;  he  said  he  would  give  ao 
more,  alleging,  that  the  hundred  dollars  the  agent 
asked  was  too  much ;  that  the  stream  on  which  bia 
mill  was9  was  a  small  head  of  Conogocheage.  *The 
agent  then  declared,  that  if  the  defendant  would  not 
pay  him  by  Monday  morning,  he  would  commence  a. 
suit  m  the  circuit  court. 

The  plaintiff  further  gave  in  evidence,  that  another 
agent  for  the  plaintiff  was  in  the  defendant's  mill  on 
the  Second  of  November,  1814,  and  saw  a  hopper-boy 
there,  on  the  principles  and  construction  of  the  pla?o^ 
tiff's  hopper-boy.    This    witness    had  heard  that  a 

in  the  words  of  the  inventor  is  hereby  annexed  in  a  schedule : 
which  improveeient  has  not  been  known  or  used  before  his 
application— has  affirmed  that  he  does  verily  believe  that- 1 
is  the  true  inventor  or  discoverer  of  the  said  improvement,' 
agreeably  to  the  act  of  congress  entitled,  "An  act  for  the  re- 
lief of  Oliver  Evans,"  which  authorizes  the  Secietary  of  State 
to  secure  to  him  by  patent  the  exclusive    right  to  the  use  of 
such  improvement  in  the  artof  manufacturing  flour  and  meal, 
and  in  the  several  machines  which  he  has  discoverejl,  unprfw* 
ed  and  applied  to  that  .purpose ;  be  has  paid  into  the  treasury 
oftbe  United  States,  the  sum  of  thirty  dollar*  delivered  a  if 
Mint  for  the  same,  and  presented  a  petition  to  the  Secretary 
of  State,  signifying  a  de*ire  of  obtaining  an  exclusive  property 
in  the  said  improvement,  and  pray  tag  that  a  patent  ,may  be 
granted  for. that  purpose ; .  Tke$e  art  thttrfore  to  grant,  ac- 
eording  to  law,  to  the  said  Oliver  Evans    his    hcirq,  adminis* 
Cretans,  or  assigasr  for  the  term  of  fourteen  years,    from  the 
tweoty-tecoad  day  of  January,  1808,  the    full  and  exclusive 
right  and  liberty  of  making,  using,  and  vending  to  others  to 
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right  wasxbtaincd  under  Pennsylvania  ;  but  did  not 
known  of  any  rights  under  Pennsylvania  sold  by  the 
plaintiff ;  and  did  not  know  that  it  was  erected  in  any 
mill  after  the   patent  under  Pennsylvania.     The  de 

be  used,  the  said  improvement,  a  description  whereof  isgiven 
in  tbo  words  of  the  said  Ottv  er  Evans  himself,  in  the  sched. 
ule  hereto  annexed,  and  is  made  a  part  of  these  presents. 

la  testimony  whereof,  I  have  caused  these  Letter* 
to  be  made  Patent,  and  the  seal  ofthe  United 
States  to  bo  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Wash* 
ingtnn,  this  twenty-second  day  of  Janu- 
ary, in  the  year  of  our  Lord,  oue,thou- 
SEAL.  sand  eight  hundred  and  eight,  and  of  the 

independence  of  the  United  States  of 
America,  the  thirty-second, 

TH:  JEFFERSON. 
Bv  the  President, 
JAMES  MADISON,  Secretary**  State, 

€ity  of  Washington,  To  wit: 

I  DO  HEREBY  CERTIFY,  That 
the  foregoing  Letters  Patent  were  de- 
jirered  to  me  on  tlw  twenty-second  dnj 
of  January,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  eight 
to  be  examined  ;  that  I  have  examined 
the  same,  and  find  them  conformable 
to  law.  And  I  do  hereby  return  the 
same  to  the  Secretary  of  State,  within 
fifteen  days  from  the  date  aforesaid,  to 
wit:  on  this  twenty-second  day  of 
January,  in  the  year  aforesaid, 

C.  A.  RODNEY,  Attorney  General  ofthe  United  Sfafta* 
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!8tt.      fendant's  hopper-boy  had  an  upright  shaft,  with  a  lead 
ing  arm,  in  the  first  place,   and   a   large   arm  inserted 

THE    SCHEDULE 

Referred  to  in  these  letters  patent,  and  making  part  of  the  tamo 
containing  a  do3Ci iption9  in  the  words  of  the  said  Oliver 
Evan9rof  hii  improvements  in  the  art  of  manufacturing  flour 
and  meal. 

"My  first  principle  is  to  elevate  the  meal  as  fast  as  it  is  ground 
in  small  separate  parcel?,  in  continued  succession  and  rotation 
to  fall  on  the  cooling  floor,  to  spread,  stir,  turn  and  eapose  it  to 
the  action  of  the  air,  its  much  as  possible,  and  to  keep  it  in 
constant  and  continual  motion,  from  the  time  it  is  ground  un- 
til it  be  bolted  :  this  I  do  to  give  the  air  full  action,  to  extract 
the  superfluous  moisture  from  .he  meal,  while  the  heat, .gene- 
rated by  the  friction  of  grinding,  will  repel  and  tfirow  it  offr 
and  the  mo/e  effectually  dry  and  cool  the  meal  fit  for  bolting 
»  the  course  of  the  operation,  and  save  time  and  expense  to 
the  miller.  Also  to  avoid  all  danger  from  fermentation  by  its 
laying  warm  in  large  quantities  as  is  usual ;  and  to  prevent  in-- 
sects  from  depositing  their  eggs,  which  may  breed  the  worms 
often  found  in  good  flour.  And  further  to  complete  this  prin- 
ciple so  as  to  dry  the  meal  more  effectually,  and  to  cause  the 
flour  to  keep  sweet  a  longer  space  of  time,  I  mean  to  increase 
the  heat  of  the  meal  as  it  fills  ground  from  the  millstones,  by 
application  of  heated  air,  that  is  to  say,  to  kilndry  the  meal  aa 
it  is  ground  instead  of  kilndrying  the  grain  as  usual.  The  flour 
will  be  fairer  and  better  than  if  made  from  kilndried  grain,  the 
skin  of  which  is  made  so  brittle  that  it  pulverizes  and  mixes 
with  the  fl>ur.  This  principle  I  apply  by  various  machine* 
which  I  have  invented,  constructed,  and  adapted  to  the  purpos* 
6s hereafter  specified,  numbered  1, 2,  3,  4, 5. 

My  second  principle  is  to  apply  the  power  that  moves  the 
mill  or  other  principal  machine  to  work  my  machinery,  and  by 
tfean)  Jo  perform  various  operations  which  have  always  hereUr 
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*ith  flights,  and  leading  lines,  and  sweepers  ;  a  little      W  ft 
board, for. the   purpose   of  sweeping  the  meal  in  the 

fore  been  performed  by  manual  force,  and  thus  greatly  to  les- 
sen the  expense  and  labour  of  attending  mills  and  other  Works; 

The  application  of  those*  principles,  including  that  of  kiln- 
drying  the  mealy  during  the  process  of  the  manufacture,  or  oth- 
erwise to  the  improvement  of  the  process  pf  manufacturing 
flour,  and  for  other  purposes,  is  what  I  claim  as  my  invention 
and  improvement  in  the  art  as  not  having  been  known  or 
used  before  my  discovery,  knowing  well  that  the  principles/, 
once  applied  by  one  set  of  machinery,  to  produce  the  desired 
effect,  others  may  be  contrived  and  variously  constructed,  and 
adapted  to  produce  like  effects  in  the  application  of  the  princi- 
ples, but  perhaps  none  to  produce  the  desired  effect. more  com* 
pletely  than  those  which  I  have  invented  and  adapted  to  the 
purposes,  and  which  are  hereinafter  specified. 

No.  I .  THE  ELEVATOR.  Its  use  is  to  elevate  any  grain, 
granulated  or  pulverized  substances/  Its  use  in  the  manufac- 
ture of  flour  or  meal  is  to  elevate  the  meal  from  the  millstones 
in  small  separate  parcels,  and  to  let  it  fall  through  the  air  on 
the  cooling  fltior  as  fast  as  h  in  ground.  It  consists  of  qn  end- 
less strap,  rope,  or  chain,  with  a  number  of  small  buckets  at- 
tached thereto,  set  to  revolve  round  two  pulleys,  one  at  the 
lowest  and  the  other  at  the  highest  point  between  which  the 
substance  is  to  be  raised.  These  buckets  fill  as  they  turn  under 
the  lower  and  empty  themselves  as  they  turnover  the  upper  pul- 
ley. The  whole  is  inclosed  by  cases  of  boards  to  prevent  waste. 

No.  2 .  TH  E  CONVEYER.  Its  use  is  to  convey  any  grain, 
granulated  or  pulverised  substances,  in  a  horizontal,  ascending, 
or  descending  direction.  Its  use  in  the  process  of  the  art  of 
manufacturing  flpur,  is  to  convey  the  meal  from  the  millstones, 
as  it  is  ground,  to  the  elevator,  to  be  raised,  and  to  keep  the 
meal  in  constant  motion,  exposing  it  to  the  action  of  the  air; 
also  in  some  cases  to  convey  the  meal  from  the  elevator  to  /the 
bolting  hopper,  and  to  cod  and  dry  it  fit  for  bolting,  instead  of 
the  hopperboy,  No.  3;  also  to  mix  the  floor  after  it  is  bolted  , 
Vol.  Ills  60 
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18  IB.  bolting  hoppers  and  spreading  it  over  the  floor ;  a  bp 

g*****'  lance  weight,  to  cause  the  arms  to  play  up  and  dows 

r,  lightly  over  the  meal.     The  leading  arms  were  about  5 


Eaton. 


also  to  convey  the  grain  from  one  machine  to  another,  and  in 
this  operation  to  rub  the  impurities  off  the  grain.  It  comity  of 
an  endless  screw,  set  to  revolve  in  a  tube,  or  section  of  a  tube, 
receiving  the  substance  to  be  moved  at  one  end,  and  delivering 
it  at  the  other  end;  but  for  the  purpose  of  .conveying  flour  or 
meal,  I  construct  it  as  follows :  instead  of  making  it  a  continued 
spiral  which  forms  the  endless  screw,  I  set  small  boards,  called 
flight*,  a|. an  angle  crossing  the  spiral  line;  these  flights  ope- 
rate like  so  many  ploughs  following  each  other,  moving  the 
meal  from  one  end  of  the  lube  to  the  other  with  a  continued 
motion,  turning  and  exposing  it  to  the  action  of  the  air  to  he 
cooled  and  dried.  Sometimes  I  set  some  of  the  flights  to  move 
broadside  foremost,  to  lift  the  meal  from  one  side  to  fall  on  the 
other,  to  expose  it  to  the  air  more  effectually. 

No.  3.  THE  HOPPERBOY.  Its  use  is  to  spread  any  grain, 
granulated,  or  pulverised  snbatance,  over  a  floor  or  even  sur- 
face, to  stir  it  and  expose  it  to  tho  air  to  dry  and  cool  it,  when 
necessary,  and  at  the  same  time  to  gather  it  from  the  circum- 
ference of  the  circle  it  describes,  to  or  near  the  center,  or  to 
spread  it  from  the  center  to  the  circumference  and  leave  it  in 
the  place  whore  we  wish  it  to  be  delivered,  when  sufficiently 
operated  on.     Its  use  in  the  process  of  manufacturing  flour,  is 
tospread  the  meal  as  faM  as  it  falls  from  the  elevator  over  the 
cooling  floor,  on  the  area  of  a  circle  of  from  eight  to  sixteen 
feet  more  or  less  in  dia mater,  according  tp  the  work  of  the  mill 
to  stir  and  turn  it  continually,  and  to  expose  it  to  the  action  o? 
the  air  to  be  dried  and  cooled,  and  to  gather  it  into  the  bolting 
hoppers,  and  to  attend  the  same  regularly.     It  consists  of  an 
upright  shaft  made  round  **  the  lower  end,  about  two  thirds  o* 
its  length,  and  set  to  revolve  on  a  pivot  in  the  centre  of  the 
cooling  floor;,  through  this  shaft  say  five  feet  from  the  floor* 
is  put  a  piece  called  the  leader,  and  the  lower  end  of  the  shaft 
passes  very  loosely  through  a  round  hole  in  the  centre  of  an- 
other piece  called  the  aims,  say  from  sign*  to  sixteen  feet  m 
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feet  long,  and  seemed  to  be  In  proportion,  the  arm  about      Itlt 
14,  and  the    length   of   the  sweep  about  9  inches. 

length,  this  last  piece  revolving  horizontally,  describes  the  cir* 
cle  of  the  routing  floor,  and  is  led  round  by  a  cord,  the  two 
ends  of  which  are  attached  to  the  two  ends  of  the  arms,  and 
passing  •  through  a  bole  at  each  end  of  the  leader,  so  that  the 
*ord  will  reeve  to  puH  each  end  of  the  arms  equally.  The 
weight  of  the  arms  is  nearly  balanced  by  a  weight  hung  to  a 
cord,  which  is  attached  to  the  arras/and  passes  oyer  a  pulley 
near  to  the  upper  end  of  the  upright  shaft,  to  cause  the  artns  to 
play  lightly,  pressing  with  only  part  of  their  weight  on  the  meal 
that  mny  ha  tinder  it  The  foremost  edges  of  the  arms  ar 
sloped  upwards,  to  cause  them  to  rise  oyer  and  keep  on  the 
surface  of  the  meal  as  the  quantity  increases  ;  and  if  it  be  used 
separately  and  unconnected  with  the  elevator,  the  meal  ma/  he 
throvrn  with  shovels  within  its  reach,  while  in  motion,  and  if 
will  spread  it  level,  and  rise  over  it  until  the  heap  be  four  feet 
high  Or  more,  which  it  will  gather,  into  the:  hoppers,  always 
taking  from  the  surface,  after  turning  it  to  the  air  a  great  num- 
ber of  times.  The  underside  of  th<  oe  arms1  are  set  with  little 
inclining  boards  called  fights,  about  four  inches  apart  ne*t  the 
centre,  and  gradually  closing  to  about  two  inches  next  the  ex* 
tremities,  the  flights  of  the  one  arm  to  track  between  those  of 
the  other,  they  operate  like  ploughs,  and  at  every  revolution 
of  the  machine  they  give  the  meal  two  turns  towards  the  cen- 
tre of  the  circle,  near  to  which  are  generally  the  bolting  hop- 
pers. At  each  extremity  of  the  arms  there 'is  a  little  board  at* 
taehed  to  the  hindmost  edge  of  die  arm  to  move  side  foremost « 
tkese  are  called  sweepers ;  their  use  is  to  receive  the  meal  ah 
it  falls  from  the  elevator,  and  trail  it  round  the  circlcdescribed 
by  the  arms,  that  the  flights  may  gather  it  towards  the  centre 
from  every  part  of  the  circle;  without  these,  tms  machine 
would  not  spread  the  meal  over  the  whole  area  of  the  cirel* 
described  by  the  arms.  Other  sweepers  are  attached  to  that 
pait  of  the  arms  which  pass  over  the  bolting  hoppers,  to  sweep 
■he  aaeal  into  them. 
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101$.      And    the    defendant,    having    previously    given  the}. 
plaintiff  written  notice,  that   upon  the  trial  of  the 


But  if  the  bolting  hoppers  he  near  a  wall*  and  not  in  the  i 
tre  of  the  cooling  floor,  then  in  this  case  the  extremity  of  the 
anna  are  made  to  pass  over  tbem,  and  the  mesJ  from  the  elevar 
tor  let  fall  dear  the*  centre  of  the  machine,  and  the  Jligbta  are 
reversed  to  turn  the  meal  from  the  /centre  towards  the  circum- 
ference, and  the  aweepera  sriO  eweep  it  into  the  hopper*.  Then 
thia  machine  receives  the  meal  aa  it  Mia  from  the  <etarator-  on 
the  cooling  floor,  spreads  it  over  ihe  floor,  turn*  it  twice  over  el 
every  revolution,  stirs  and  koepa  it  in  continual  motion,  and 
gathem  it  at  the  same  operation!  into  the  bolting  hoppers,  and 
attends  them  regularly.  If  the  bolting  reefa  are  stopped*  thia 
machine  apreada  the  meal  and  rieea  over  it,  receiving  under  it 
.from  one*  two,  to  three  hundred  bushel*  of  meal,  until  the  boJta 
are  aet  in  motion  again,  when  it  gatliera  the  mesJ  into  the  hop- 
pers, and  aa  the  heap  diminishes,  it  followe  it  down  until  alt  is 
bolted.  I  claim  aa  my  invention,  Up  peculiar  properties  or 
principles  which  thia  machine  possesses,  via.  the  spreading* 
turning  and  gathering  the  meal  at  one  operation,  and  the  rising 
and  loweringiif  ita  arms  by  its  motion,  to  accommodate'  itself 
to  any  quantity  of  meal  it  baa  to  operate  on* 

No.  4.  THIS  DRILL.  Ita  use  ia  to  move  any  grain,  granu- 
lated or  pulverized  substance,  from  one  place  to  another  :  it 
consists,  like  the  elevator,  of  an  endless  strap,  rope  or  chain 
&c.  with  little  *akee  instead  of  buckets,  (the  whole  cased  with 
boards  to  prevent  waste)  revolving  round  two  pulleys  or  roller*. 
Ita  use  in  the  process  of  the  manufacture  of  flour;  ia  to  draw 
or  rake  the  grain  or  meal  from  i>ne  part  of  the  mill  to  another,. 
Ita  receives  it  at  one  pully,  and  delivers  it  at  the  other,  in.  a 
horizontal,  ascending  or  descending  direction,  and  in  some  case* 
may  be  more  conveniently  applied  for  that  purpose  than  the 
conveyer.  I  cfoiro  the  exclusive  right  to.  the  principles,  and  to 
all  the  machines  above  specified,  and  for  all  the  uses  and  pur- 
poses specified,  aa  not  having  been  heretofore  known  or  need 
before  I  discovered  them.    They  may  all  be  united  and  comb* 
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cause,  the  defendant  would  give  in  evidence,  under      Itli. 
tie  general  issue,   the    following    special  matter,  to     £^T 

ned  in  one  flour  mill,  to  produce  my  improvement  on  the  ait     Etta*, 
of  manufacturing  Jbur  complete,  or  they  may  each  be  i 
separately  for  any  of  the  purposes  specified  and  aUbted  tb  i 
o^o  produce  my  improvement  in  part,  according  fothecuU 
cumatance  of  the  case. 

No.  5.  THE  KILN-DRIER.  To  kilndry  the  meal  affartt 
is  ground,  and  daring  the  operation  of  the  process  of  manufac- 
turing flour,  I  takea  close  stove  of  any  common  form*  and  en- 
close it  with  a  wall  made  of  the  best  nonconductor  of  beet, 
leafing  a  small  space  between  the  stove  and  the  wall,  to  admit 
air  to  be  heated  in  it*  passage  through  this  space.  I  set  tiki 
stove  below  the  conveyer  that  conveye  the  meal  from  the  mil 
stones  as  ground  into  the  elevator,  and  I  connect  the  space  be- 
tween the  stove  and  the  walHo  the  conveyor  tube  by  a  pipe  cm* 
taring  near  the  elevator,  and  I  cover  the  conveyor  close,  and 
set  a  tube  to  rise  frorn.tho  end  of  the  conveyor  tube  near  thfe 
mill  stones^  for  the  heated  air  to  ascend  and  escape  as  oft  a 
chimney.  I  make  fire  in  the  stove,  and  admit  air  at  the  bottom 
of  the  space  between  it  and  the  wall  round  it,  to  be  heated  nmf 
pass  along  the  conveyer  tube,  meeting  the  meal  which  will  b 
heated  by  thehotnir,  and  the  superfluous  moisture  will  be  mora 
powerfully  repelled  and  thrown  off,  and  the  meal  will  be  dried 
and  Cooled  as  it  passfe*  through  the  operation  of  the  elevator 
and  hopperboy.  The  flour  will  be  fairer  than  if  the  grain  had 
been  kilndried,  and  it  will  keep  longer  sweet*  than  flour  hot 
kxiftdried.  I  set  all  my  machines  in  motion  by  the  common 
means  of  cog  and  round  tooth,  and  pinion  straps,  ropes,  or 
ehaios,  well  known  to  every  millwright. 

Arrangement  and  connexion  of  the  several  machines,  so  as 
to  apply  my  principles  to  produce  my  improvements  complete. 

I  fix  a  spout  through  the  wall  of  the  mill  for  the  grain  to  be 
emptied  into,  from  the  wagoner's  bag,  to  ran  into  a  box  hung  at 
the  end  of  a  scale-beam  to  weigh  a  waggon  load  at  a  draught. 
From  this  box  it  descends  into  the  grain  elevator,  which  raises 


m         CASES  IN  THE  SUPREME  COURT 

IS!*       wit:  "1st.  That  the  improved  bopperboy,  for  *wbich* 
inter  otto,  the  plaintiff  in    his  declaration  alleges  ec 

it  to  the  granary  orer  the  cleaning  machines,  and  as  it  passes 
.through  them,  it  miy  he  directed  into  the  same  elevator  to  as* 
eend  to  be  cleaned  a  second  time,  and  then  descends  into  a  gra- 
nary, over  the  hopper  of  the  mill-stones  to  supply  them  regu- 
larly, and  as  ground  it  falls  from  the  several  pair  of  mill-stones 
into  the  conveyors,  where  it  is  dried  by  the  heated  air  of  the 
kiln-drier,  and  is  conveyed  into  the  meal  elevator,  to  be  raised 
and  dropped  on  the  cooling  floor,  within  reach  of  the  hopper, 
boy,  which  receives  and  spreads  it  over  the  whole  area  of  the 
circle  which  it  describes,  stirring  and  turning  it  continually,  and 
gathering  it  into  the  bolting  hoppers  which  it  attends  regular- 
ly. The  part  of  the  flour  which  is  not  sufficiently  bolted  by  the 
first  operation,  is  conveyed  by  a  conveyor  or  drill,  into  the  ele- 
vator, to  ascend  with  the  meal  to  be  bolted  over  again,  and  that 
part  of  the  meal  which  has  not  been  sufficiently  ground,  at  the 
first  operation,  is  conveyed  by  a  conveyor  or  drill,  and  let  run 
into  the  eye  Of  the  mill  stone  to  be  ground  over. 

Thus  the  whole  of  the  operations  which  used  to  be  performed 
by  manual  labour,  is,  from  the  time  the  wheat  is  emptied  from 
the  waggoner's  bag,  or  from  the  ship's  measure,  until  it  enters 
the  bolts  and  the  manufacture  be  completed  in  the  most  perfect 
manner,  performed  by  the  machinery  moved  by  the  power 
which  moves  the  mill,  and  this  machinery  keeps  the  meal  in 
constant  motion  during  the  whole  process,  drying  and  cooling  it 
more  completely,  avoiding  all  danger  from  fermentation,  and 
preveuting  insects  from  depositing  their  eggs,  and  performing 
all  the  operations  of  grinding  and  bolting  to  much  greater  per- 
fection, making  the  greatest  possible  quantity  of  the  best  quality 
of  flour  out  of  the  grain,  saving  much  time  and  labour  and  ex- 
pense to  the  miller,  and  preventing  much  from  being  wasted 
by  the,  motion  pf  the  machines  being  so  slow  as  to  cause  none 
of  the  flour  to  raise  in  form  of  dust,  and  be  carried  awa*  b*  the 
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has  obtained  a  patent,  was  not  originally  discovered  1*1* 
by  the  patentee,  but  had  been  in  use  anterior  to  the  £vult 
•apposed  discovery  of  the  patentee,  in  sundry  places*  _  T. 
to  wit :  at  the  mill  of  George  Fry  and  Jehu  Hollings- 
worth,  in  Dauphin-  county,  Pennsylvania;  ai  Chris* 
tian  Staufler's  mill  in  Warwick  township,  Lancaster 
county,  state  of  Pennsylvania ;  at  Jacob  Stauffer't  mill 
in  the  same  county,  at  Richard  Downing's  mill  in 
Cheater,  county,  Pennsylvania  ;  at  Buffington's  milt 
■on  the  Brand vwine  ;  at  Daniel  Huston's  null  in  Lan- 
caster county,  Pennsylvania;  at  Henry  Staufier's 
mill- in  Yojk  county,  Pennsylvania;  and  at  DihlV 
milHn  the  aame  county,  or  at  tome  of  the  said  places* 
and  also  at  sundry  other  places  in  the  said  state  of 
Pennsylvania,  the  state  of  Maryland,  and  elsewhere 

air 9  and  the  cases  of  the  machines  being  made  close,  prevents 
any  from  being  lost." 

OLIVER  EVANS. 
«r--.  $  Samuel  H.  Smith, 

Washington  County,  District  of  Columbia^  viz. 

THTIS  4th  day  of  November,  l837,.peisona]|y  appeared  be- 
fore me,  a  jystice  of  the  peace  in  and  for  Said  count*.  Olive  r 
Evans,  who,  being  duly  affirmed  according  Co  law.  declare* 
t^*t  bo  is  a  citizen  of  the  United  States,  and* that  his  usual 
pkee  of  residence  h  in  the  city  of  Philadelphia,  and  that  he 
verily  believes  tin  he  is  tbe  true  and  original  inventor  of  the 
improvements  he. v  in  above  specified,  for  which  ho  unfits  * 
patent..  OLIVER  EVANS. 

Affirmed  before  me, 
8AM.  H.  SMITH 


4n  CASES  IN  THE  SUPREME  COURT 

1818.  iu  the  United  States.  2d.  That  the  patent  given  to 
the  plaintiff)  as  he  alleges  in  his  declaration,  is  more 
extensive  than  his  discovery  .or  invention,  for  that 
certain  parts  of  the  machine  in  said  patent,  called  an 
improved  hopper-boy  >  and  which  the  plaintiff  claims  as 
his  invention  and  discovery^  to  wit,  the  upright  shaft, 
arttys,'  a,nd  flights,  and  sweeps,  or  some  of  them,  and 
those  parts  by  which  the  meal  is  spread,  turned  and 
gathered  at  one  operation,  and  also  several  other 
parts,  Were  not  originally  invented  and  discovered  by 
him,  but  were  in  use  prior  to  his  Said  supposed  in- 
vention or  discovery,  to  wit,  at  the  places  above  men- 
tioned, or  some  of  them.  3d.  That  the  said  patent  is 
also  more  extensive-  than  the  plaintiff's  invention  or 
discovery ;  for  that  the  application  of  the  power  that 
moves  the  mill  or  other  principal  machine  to  the  hop- 
per-boy is  not  an  original  invention  or  discovery  of 
the  plaint  ff,  but  was  in  use  anterior  to  his  said  sup- 
posed invention  or  discovery,  to  wit,  at  the  places 
above  mentioned,  or  some  of  them.  4th.  That  the 
said  patent  is  void,  because  it  purports  to  give  him  an 
exclusive  property  in  an  improvement  in  the  art  of 
manufacturing  meal,  by  means  of  a  certain  machine, 
termed  an  improved  hnpperboy,  of  which  the  said 
plaintiff ia  not  the  original  inventor  or  discoverer; 
parts  of  the  machine  in  the  description  thereof  re* 
ferred  to  by  the  patent,  having  been  in  use  anterior 
to  the  plaintiff's  said  supposed  discovery,  to  wit,  at 
the  places  above  mentioned,  or  some  of  them;  and 
the -said  patent  and  description  therein  referred  to 
contains  no   statement,,  specification,  or    description* 
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by  which  those  parts,   so  used  as  aforesaid,  may  be      1818. 
distinguished   from  those  of    which  the  said  plaintiff 
may  have  been  the  inventor,  .or'  discoverer,  protesting 
at  the  same  time  that  he  has  not  been  the  inventor 
or  discoverer  of  any  of  the  parts  of  the  said  machine; 
5th.     That  the  improved  elevator,  described  in  the 
declaration,  or  referred  to  therein,  was  not  originally 
discpvered  by  the  plaintiff,  but  was  anterior  to  his 
said    supposed  discovery  or   invention,  described  in 
certain  public  works,  or  books,  to  wit,  in  Show's  Tra- 
vels;   in  the   first  volume  of  the   Universal  History; 
in  the  first  volume;  of  Manner's  Hushandry;  in  Fer- 
guson's Mechanics;  in  Bossuet's  Histoire  des  Maihe- 
matiques;    in    Wolf's  Cours  des    Mathematiques ;   in 
IksagvMer's    Experimental    Philosophy,  and    in    Pro- 
ney's  Architecture    HydrauKque,    or    some  .of  them. 
6th.     That  the  said  patent  is  more  extensive  than  the 
invention  or  discovery  of  the  plaintiff,  because   cer- 
tain parts  of  the  .machine  called  an  improved  eleva- 
tor, were,  anterior  to  the  plaintiff's  said  supposed  in- 
vention or  discovery,  described  in  certain  public  works, 
or  books,  to  wit,  the  works  or  .  books  above  mention* 
ed,  or  some  of  them  ;  and  that  the  said  patent  is  void, 
because  it  neither  contains  or  refers  to  any  specifi- 
cation or  description  by  which  the  parts  so  before  de- 
scribed in  the  said  public  works,  may  be  distinguished 
from  those   parts  of  which  the  plaintiff  may  be  the 
inventor,  or  discoverer,  protesting,  at  the  same  time, 
that  he  has  not  been  the  inventor  or  discoverer  of  any 
of  the  parts  of  the  said  machine  ;"  gave  in  evidence 
the  existence  of  hopperboys  prior  to  the  plaintiff's 
alleged  discovery  at  sundry  mills  in  the  state  o'  Ptnn* 
Vol.  III.  61 
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HI  8.  sylvania,  mentioned  in  the  said  notice  ;  and  fa  it  Be  I 
offered  to  give  Jir  evidence  the  existence  of  hop- 
perboy*  prior  to  the  plaintiff's  alleged  discovery, 
at  sundry,  other  mills  in  the  sc*te  bf  Pemuaylvania, 
nt)t  mentioned  in  the  said  notice;  and  the  coun- 
sel for  the  plaintiff  objected  to -the  admission  of  any 
evidence  of  the  existence  of  hopperboys  in  the  said 
mills  not  mentioned  in-  the  said  notice.  But  the  court 
decided  that  such  evidence  was  competent  and  legal* 
To  which  •  decision  the  counsel  for  the  plaintiff  ex- 
cepted. The  plaintiff,  after  the  above  evidence  had 
been  Ibid  before  the  jtiry,  offered  further  to  give  in 
evidence,  thfct  certain  of  the  persons  mentioned  in 
the  defendant's  notice,  as  having  hopperboys  in  their 
trills,  and  also  certain  of  the  persons'  not  mentioned 
in  the  raid  notice,  but  of  whom  it  had  beeh  shown  by 
the  defendant  that  they  had  hopperboy*  in  their  foil  Is, 
had,  since  the  plaintiff's  patent,  paid  the  plaintiff  for 
license  to  u6e  his  improved  hopperboy  in  the  said 
mills  respectively.  But  the  counsel  for  the  defendant 
objected  to  such  evidence  as  incompetent  and  illegal, 
and  the  court. refused  to  permit  the  same  to  be  laid 
before  the  jury.  To  which  decision  the  plaintiff's 
counsel  excepted* 

The  court  below  charged  the  jury  that  the  patent 
contained  no  grant  of  a  right-  to  'the  several  machines, 
bat  was  confined  to  the  improvement  in  the  art  of 
manufacturing  flour  by  means  -of  those  machines  ;  and 
that  the  plaintiff's  claim  must,  therefore,  be  confined 
to  the  right  granted,  such  as  it  was.  That  it  had 
been  contended  that  the  schedule  was  pa*t  of  the  pa- 
tent, and  contained  a  claim  to  the  invention  of  the  pe- 
'  culiar  properties  and  principles  of  the  hopperboy,  as 
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well  as  t)ther  machines.  But  the  court  was  of  opi-  ISlI. 
mon,  that  the  schedule  is  to  be  considered  as  part  of 
the  patent,  so  far  as  it  is  descriptive  of  the  machines, 
but  not  farther;  and  even  if  this  claim  had  been  con- 
tained in  the  body  of  fhe  patent,  it  would  have  confer- 
red no  right  which  was  not  granted  by  that  instru- 
ment. 

The  court  further  proceeded  to  instruct  the  jury 
that  the  law  authorized  the  president  to  grant  a  pa. 
tent,  for  the  exclusive  right  to  make,  construct,  use, 
and  vend  to  be  used,  any  new  and  useful  art,  ma 
chine,  manufacture,  or  composition  of.  matter,  or 
any  new  and  useful  improvement  in  any  art,  machine, 
4c.  not  known  or  used  before  the  application.  As 
to  what  constitutes  an  improvement,  it  is  declared) 
that  it  must  be  in.  the  principle  of  the  machine,  and 
that  a  mere  .change  in  the  form'  or  proportions  of  any 
machine  shall  not  be  deemed  a  discovery.  Previous 
ly  to  obtaining  the  patent,  the  applicant  is  required  to 
swear,  or  affirm,  that  he  verily  believes  that  he  is  the 
true  inventor  or  discoverer  of  the  art,  machine*  or  im- 
provement, for  which  he  solicits  a  patent;  and  he  must 
also  deliver  a  written  description  of  his  invention,  and 
of  the  manner  of  using  it,  so  clearly  and  exactly,  as  to 
distinguish  the  same  from  all  other  things  before 
known,  and  to  enable  others,  skilled  in  the  art,  .to 
construct  and  use  the  same.  That  froth  this  short 
analysis  of  the  latf ,  the  following  rules  might  be  de- 
duced. 1st.  That  a  patent  may  be  for  a  new  and 
-useful  art;  but  it  must  be  practical,  it  must  be  appli- 
cable and  referrable  to  something  by  which  it  may  be 
proved  to  be  useful;  a  mere  abstract  principle  cannot  be 
appropriated  by  patent.  2d.  The  discovery  must 
not  onljr  be  useful,  but  new;  it  must  not  have  bee* 


47*  CASES  IN  THE  SUPREME  COtTRT.     ' 

1*10.  known  or  wed  before  in  any  part  of  the  world.  It 
was  contended  by  fa>  plaintiffs  counsel;  that  the  title 
of  the  patentee  cannot  be  impeached,  unless  it  be  shown 
that  he  kneut  of  a  prior  discovery  of  the  same  art,  aia* 
chine,  Jtc.;  and  that  tnu  and  original  are  synony- 
mous, terms  in  the  intention  of  the  legislature.-  But,  as 
it  waB  not  pretended  that  those  terq^s  meant  the  same 
thing  in  common  parlance*  neither  was  it  the  inten- 
tion of  the  legislature  to  use  them  as  such*  The  first 
section  of  the  law,  referring  to  the  allegations  'of  the 
application  for  a  patent,  spealcB  of  the  discovery  as 
.Something  "not  known  or  used  before  the  applica- 
tion;99 and.  in  the  6th  section  it  is  declared,  that  the 
defendant  may  give  in  evidence  that  the  thing  secured 
by  patent,  was  not  originally  discovered  by  the  pa- 
tentee, but  hat .  been  in  use,  had  been  described  in 
*ome  pubHc  work  anterior  to  the  supposed  discovery. 
3d.  If  the  discovery  be  of  an  Hn  movement  only,  it 
must  be  an  improvement  in  the  principles  of  a  ma- 
chine. ^rt,'or  manufacture,  before  known  of  used;  if  on- 
ly in  the  form  or  proportion,  it  has  not  the  merit  of  a 
discovery  which  can  entitle  the  party  to  a  patent.  4th. 
The  grant  can  only  be  for  the  discovery  as  recited 
<and  described  in  the  pate&t  and  specification.  If  the 
grantee  is  not  the  original,  discoverer  ot  the  art,  ma- 
chine, 4c.  for  which  the  grant  h  made,  the  w^ole  is 
void.  Consequently,  if  the  patent  be  for  the  whole  of 
the  machine,  and  the  discovery  were  of  an  improvement, 
-the  patent  is  void.  5th.  A  machine,  or  an  improvement, 
may  be  new,  and  the  proper  subject  of  a  patent,  though 
the  parts  of  it  were  before  known  and  in  use.  The  com" 
toinati06,4herefore,  of  old  machines,  to  produce  a  new 
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and  useful  fault,  is  a  discovery  for  which  *  patent      !•!•• 
may  be  granted.  }££" 

The  above  principles  would  apply  to  most  of  the  v. 
questions  that  had  been  discussed.  It  was  strongly  E**?** 
insisted  upon  by  the  defendant's  counsel,  that  ttys  pa- 
tent is  broader  than  the  discqvery ;  the  evidence  pro- 
ving, that  in  relation  to  the  hopperboy,  .for  the  using 
of  which  this  suit  is  brought,  the  plaintiff  can  pf*t**d 
to  no,  discovery  beyond  that  of  an  improvement  in  a 
machine  known  and  used  before  the  alleged  discovery 
of  the  plaintiff*  This  argument  proceeded  upon  the 
supposition,  that  the  plaintiff  had  pbtained  a  patent 
for  the  hopperboy,  which  was  entirely  a  mistake.  The 
patent  was  '.c  for  an  improvement  in  the  art  of.  manu- 
facturing flour,*'  by  means  of  a  Hopperboy  and  four 
other  machines  described  in  the  specification,  and  aaot 
for  either  of  the  machines  so  combined  and  used.  That 
the  plaintiff  is  the  original  discoverer  of  this  knprove* 
ment,  was  contested  by  nO  person,  and,  therefor?,  it 
could  not  with  truth  be  alleged  that  the  patent  is  broad- 
er than  the  discovery,  or  that  the  plaintiff  could  W>t 
Support  an  action  on  this  patent  against  any  person  who 
should  use  the  whole  discovery. 

But  could,  he  recover .  against  a  person  who  had 
made  or*  used  one  of  the  machines,  which  in  pert;  con- 
stitute the  discovery?  The  plaintiff  insisted  thftt  Jse 
could,  because,  having  a  right  to  the  whole,  he  J*  atf  • 
cessahly '  entitled'  to  the"  parts  of  which  that  whole  is 
composed.  Would  it  be  seriously  contended  that  a 
person  might  acquire  a  right  to  the  exclusive  use  of 
a  machine,  because  when  used  in  combination  with 
others,  a  new  and  useful  result  is- produced,  which  Be 
could  n6t  have  acquired  independent  of  that  combr 
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'JifS.  nation  ?  If  he  could,  then  if  A.  were  proved  to  be  the 
original  inventor  of  the  hopperboy ;  B.  of  the  eleva- 
toiyandso  on,  as  to  the  other  machines,  and  either 
had  obtained  patents  for  their  re9pective  discoveries, 
or  chose  to  abandon  them  to  the  public,  the  plaintiff, 
although  it  was  obvious  he  could  not  have  obtained 
separate  patents  for  those  machines,  might,  nevertheless) 
deprive  the  original  inventors,  in. the  first  instance,  and 
the  public,  in  the  latter,  of  their  acknowledged  right  to 
use  those  discoveries,  by  obtaining  a  patent  for  an  im- 
provement Consisting  in  a  combination  of  those  machines 
to  produce  a  new  result. 

The  court  further  charged  the  jury,  that  it  was  not 
quite  clear  that  this  action  could  be  maintained,  al- 
though it  4ras  proved  beyond  all  controversy,  that 
the  plaintiff  was  the  original  inventor  of  this  ma- 
chine*. The  patent  was  the  foundation  of  the  action, 
and  the  gist  cf  the  action  was,  the  violation  of  a 
right  whichthat  instrument  had  conferred.  But  the 
exclusive  right  of  the  hopperboy  was  not  granted  by 
this  patent,  although  this  particular  machine  consti- 
tutes a  part  of  the  improvement  of  which  the  plaintiff 
is  the  original  inventor,  and  it  is  for  this  improvement 
and  this  only,  that  the  grant  is  made.  If  the  grant 
then  was  not  of  this  particular* machine,  could  it  be 
•sufficient  for  the  plaintiff  to  prove  in  this  action,  that 
he  was  the  original  inventor  of  it  ? 

Again  ;  could  the  plaintiff  have  obtained  a  separate 
patent  for  the  hopperboy,  in  case  he  were  the  original 
inventor  of  it,  without  first  swearing,  or  affirming,  that 
he  was  the  true  inventor  of  that  machine  ?  Certainly 
hot.  Has  the  plaintiff  then*  taken,  or  could  he  have 
taken,  such  an  oath  in  this  case  ?  Most  assuredly  he 
could  not ;  because  the  prescribed  form  of  the  oath 
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*9,  tbat  he  is  the  inventor  of  #ie  art,  machine,  or  ltft« 
manufacture,  {or  which  he  solicits  fe  patent.  But  since 
the  patent  which  he  solicited  was  not  for  the  hop- 
perboy,  but  for  *  an  improvement  in  the  manufacture  of 
flour,  he  might,  with  safety,  have  taken  the  oath  pre- 
scribed by  law,  although  be  knew  at  the  time  that  he 
was  not  the  troe  inventor  of  the.  hopperboy;  and  thus* 
it.  would  happen  that  be  could  indirectly  obtain  the 
benefit  of  a  patent  right  to  the  particular  machine,. 
which  he  could  not  directly  have  obtained,  without 
doing  what  it  must  be  admitted,  in  this  case,  he  had 
not  done. 

But  this  was  not  al).     If  the  law  had  pr6vided  for 
fair  and    original    discoverers  a  remedy   when    their 
rights  are  invaded.by  others,  it  had  likewise  provided 
corresponding  protection  to  others,  where  he  has  not 
the  merit.     What  judgment  could   the   district  court 
have  rendered  on  a  scire  facias  to  repeal  this  patent, 
if  it  had  appealed  that  the  plaintiff  was  not  the .  true 
and  original  inventor  of  the  hopperboy  ?    Certainly  not 
that  which  the  law  has  prescribed,  viz,   the  repeal   of 
the  patent ;  because  it  would  be  monstrous  to  vacate 
the  whole   patent,  for   an  invention  of  -which  the  pa- 
tentee was  the   acknowledged   inventor,    because   he 
was  not  the  inventor  of  one  of  the   constituent  parts 
of  the  invention,  for   which  no  grant  is  made.     But 
the  court  would  have  no  alternative,  but.  to  give  such  a 
judgment,  or,    in  effect,   to  dismiss  the   scire  facias ; 
and  if  the  latter,  then  the  plaintiff  would  have  benefi- 
cially the  "exclusive   right  to  a  machine,  which  could 
not  be  impeached  in  the   way  prescribed  by  law,  al- 
though  it  should  be   demonstrated  that  he   was   ncrt 
either  the  trtie   or  "the   original  inventor  of  it.     And 
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It  Ik      supposing  the  jury  Should  be  of  opinion,  and  so  find 
that  the  plaipt  iff  Wat  not  the  original  invent  or  of  this 
machine,  would  not  the  court  be  prevented  from  de- 
claring the  patent  void,   under  the  provisions  of  the 
6th  section  of  the  law,  for  the  reason  assigned   why 
the  district  court  could  not  render  judgment  upon  a 
rttrr  facias  9      Indeed  it   might    well    be    doubted 
whetheT    the    defence   now  made    by  the  defendant 
could  be  supported  at  all  in  this  action,  (if  this  action 
could  be  maintained.)   in  as  much  as  the  defendant 
Cannot  allege,  in  the  words  of  the  6th  section,  that  the 
thing  secured  by  patent  was  not  originally  discovered 
by  the   patentee,   since,    in  point  of   fact,  the  thing* 
patented  was  originally  discovered  by  the  patentee, 
although  the   hopperboy  may  not  have  been  so  dis- 
covered.     Eut  if  this  defence   coula  not  be  mader 
did  not  that  circumstance  afford   a  strong  argument 
against  this  action  1    If  'he  plaintiff  was-  not  the  in- 
ventor of  the  parts,  he  had  no  right  to  complain  that 
the^  were  used  by  others,  if  not  in  a  way  to  infringe  his 
right  to  their  combined  effect.     If  he  was  the  original 
inventor  of  the  parts  which  constitute  the    vhole  dis- 
covery, or  aliy  of  them,  he  might  have  obtained  a  sepa- 
rate patent  for  each  machine    of  which  He  was  the  ori- 
ginal inventor. 

Upon  the  whole,  although  the  court  gave  no  posi- 
tive opinion  upon  this  question,  they  stated  that  it  was 
not  to  be  concluded  that  this  action  could  be  support- 
ed, even  if  it  were  proved  tjiat  the  plaintiff  was  the 
original  inventor  of  the  hopperboy.  But  if  an  action 
would  lie  upon  this  patent  for  the  violation  of  the  plain- 
tiff's right  to  the  hopperboy,  still  the  plaintiff  could  not 
recover,  if  if  had  been  shown  to  the  satisfaction  of  the 
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jfury,  that  he  was  not  the  originttE  discoverer  of  that      lilt 
machine. 

It  appeared  by  the  testimony  of  the  defendant's- 
witne8ses9  that  Stauffer's  hopper-boy  Was  in  use  .  many 
years  before  the  alleged  discovery  of  the  plaintiff ; 
that  the  two  machines  diffe&d  from  each  other  very 
little  in  form,  in  principle,  or  in  effect.  They  were 
both  worked  by  the  same  power  which  works  the 
mill;  and  they  both  stir,  mix,  cool,  dry,  and  conduct 
the  flour  to  the  bolting  chest.  Whether  the  flights  and 
sweepers  in  the  plaintifTs  hopperboy  were  preferable 
to  the  slips  attached  to  the  under  part  of  the  aim-  in 
Stauffer's  ;  or  whether,  upon  the  whole,  the  former  is 
a  more  perfect  agent  in  the  manufacture  of  flour  than 
the  latter,  were  questions  which  the  court  would  not 
undertake  to  decide.;  because,  unless  the  plaintiff  wag 
the  original  inventor  of  the  hopperboy,  although  he 
had  obtained  a  separate  patent  for  it,  he  could  x&Qt 
recover  in  this  action,  however  useful  the  improve* 
ment  might  be,  which  he  had  made  in  that  machine. 
If  the  plaintiff  had  obtained  a  patent  for  his  hopper- 
boy, it  would  have  been  void,  provided  the  jury  should 
be  of  opinion,  upon  tjie  evidence,  that  his  discovery 
did  not  Extend  to  the  whole  machine,  but  merely  to  an 
improvement  on  the  principle  of  an*  old  one,  and  if  this 
hould  be  their  opinion  in  the  present  case,  the  plain* 
tiff  could  not  recover. 

It  had  been  contended  by  the  plaintiff's  counsef 
that  the  defendant,  having  offered  to  take  a  license 
from  the  plaintiff,  if  he  would  consent  to  reduce  the 
price  of  it  to  forty  dollars,  be  was  not  at  liberty  to  deny 
that  the  plaintiff  is  the  original  inventor  of  this  ma* 
Vol.  III.  W 
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181.8.  chine.  This  argument  had  no  weight  in  it,  not  mere- 
ly because  the  offer  was  rejected,  by  the  plaintiff** 
agent,  and  was,  therefore,  as  if  it  had  not  been  made ; 
but  because  the  law  prevents  the  plaintiff  from 
recovering,  if  it  appear  on  the  trial  that  he  was  not 
the  original  inventor.  If  the  offer  amounted  to-  an 
acknowledgment,  that,  the  plaintiff  was  thfc  original 
inventor,  (and  further  it  could  not  go,)  this  might  be 
used  as  evidence  of  that  fact,  but  it  would  not  entitle 
the  plaintiff  to  a  verdict,  if  the  fret  proved  to  be  other. 
wise. 

The  plaintiff's  counsel  had  also  strongly  insisted, 
mat  under  the  equity  of  the  tenth  section  of  the  law, 
the  defence  set  up  in  this  case  ought  not  to  be  allow* 
ed  after  three  years  from  the  date  of  the  patent.  This 
argument  might,  perhaps,  with  some  propriety,  be  ad" 
dressed  to  the  legislature,  but  was  improperly  urged 
to  the  court.  The. law  had  declared,  that  in  an  action 
of  this  kind,  the  defendant  may  plead  the  general  issue, 
and  give  in  evidence  that  the  plaintiff  was  not  the  ori- 
ginarinventor  of  the  machine  for  which  the  patent  was 
granted.  The  legislature  has  not  thought  proper  to 
limit  this  defence  in  any  manner ;  and  the  court  could 
not  do  it* 

But  what  seemed  to  be  conclusive  of  this  ppint  was, 
that  the  argument  would  tend  to  defeat  altogether  the 
provision  of  the  sixth  section,  which  authorises 
this  defence  to  be  made ;  for,  if  it  could  not  be  set  up 
after  three  years  from  the  date  of  the  patent,  it  would 
be  in  the  power  of  the  patentee  to  avoid  it  altogether 
by  forbearing  to  bring  suits  until  after  tie  expiration 
e£  that  period.    And  thus,  although  the  law  has  care- 
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fully  provided  two  modes  of  vacating  a  patent  impro-  ***** 
vidently  granted,  the  patentee,  though  not  the  origi- 
nal inventor,  and,  however  surreptitiously' he  may 
have  obtained  his  patent,  may  secure  his  title  to  the 
exclusive  use  of  another's  invention,  if  he  can  for 
three  veers  avoid  an  inquiry  into  the  validity  of  his  ti- 
tle. 

The  last  point  was,  that  Stauffer's,  invention  waa 
abandoned,  and,  consequently,  might  be  appropriated 
by  the  plaintiff.  But  if  Sfauffer  was  the  original  inven- 
tor of  the  hopperboy,  and  those  not  to  take  a  patent 
for  it,  it  became  public  property  by  his  abandon* 
meat  ;  nor  could  any  other  person  obtain  a  patent  for  . 
it,  because  no  other  person  would  be  tbe  original  in- 
ventor. 
To  this  charge  the  plaintiff's  counsel  excepted, 

Mr.  C.  J.  Ingtrsollj  for  the  plaintiff,  premised,  that  jftj.  ttll* 
this  patent  granted  an  exclusive  rigjit  for  fourteen 
years  in  the  improvement  in  the  art,  by  means  of  the 
five  machines,  and  for  tbe  several  machines  %  the  pe* 
culiar  properties  .of  each  in  its  practical  results,  and 
tbe  improvement  of  the  art  by  the  combination  of  the 
whole.  The  proof  of  this  position  is,  that  the  defend- 
ant uses  the  precise  machine,  copied  from  the  plain* 
tiffs  publication,  and  offered  to  pay  for  it ;  but  they 
differed  in  price,  which  led  to  the  contesting  the  ori- 
ginality of  the  plaintiff's  invention. 

I.*  It  is  said,  in  the  charge  of  the  court  below,  that 
the  action  is  founded  on  the  patent,  which  contains 
no  grant  of  a  right  to  the  several  machines,  but  is 
confined  to  the  improvement  in  the  art,  by  means  of 
those  machines.     The  patent  is  to  be  made  out  in  tbe 


IS*  CASES  IN  THE  SUPREME  COURT 

1818.  manner  and  form  prescribed  by  the  general  act.  What 
are  that  manner  and  form?  By  reciting:  the  allega- 
tions and  suggestions  of  the  petition ;  giving  a  short 
description  of  the  invention,  or  discovery.;  and  there- 
upon granting  an  exclusive  right  in  the .  said  ttiven* 
tioriy  or  discovery. x  The  manner  and  form  of  these 
letters  patent  are  a  recital  t>f,  1st.  The  citizenship  of 
the  patentee.  2d.  The  allegations  and  suggegtions  of 
the  petition,  as  to  both  the  improvement  and  the  ma* 
thin.es  in  a  short  description,  referring  to  the.  annex- 
ed schedule  for  one  more  full  iemd  particular  in  the 
inventor's  own  *word«.  3d.  That  he  has  petitioned 
agreeably  to  the  special  act.  4th.  A  grant  of  the  said 
improvement.— The  description  must  be  abort  and 
referential.  It  must  be ,  a  dtscript&n.  By  the  first 
section  of  the  act  of  the  10th  of  April,  1790,  c1i. 
34,  it  was  to  be  described  .clearly,  truly,  and  fully ; 
perhaps  because  the  board,  constituted  by  that  law, 
was  to  decide  whether  theydeemed  the  discovery  or 
invention  sufficiently  useful  or  important  for  letter* 
patent.  The  patent  by  rtpreas  referencer  adopts  the 
special  act  in  extesuto.  The  connecting  terms  which 
*  and  said)  bind  the  whole  to  the  granting  clause  ;  the 
allegations  and  suggestions  redted  are  part. of  the 
grant ;  the  machines  are  the  means  of  ever)/  end,  par* 
ticular  as  well  as  general ;  nor  can  there, be  any  prac- 
tical result  without  them.  To  confine  subb  *  patent 
to  one  general  result  from  a  combination  of  the  wfyU 
machines,  nullifies  it.  It  is  never  so  in  practice,  and 
would  operate  infinite  injustice  in  other  cases.  3. 
jtat  the  schedule  is  part  of  the  patent  itf  all  xBases  7 
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in  this  case  it  is  esneciallY  so.     By  the  act  of  1790,      1818* 
ch.  34,  s.  6.  the  patent,  or  specifications  are   prima  facie    ^fa^f 
propf  of   everv  thing  which  it  is  incumbent    on  the        *. 
plaihtiff  to  establish ;   and  by  the  existing  law,    the     Eaton, 
specification  is  considered  as  explanatory  of  the  terms 
used  in  the  patent,  so  as  to  limit  or  enlarge  the  grant* 
But  it  is  said  in  the  grant,  that  the  schedule  annexed 
is  made  part  of  the  patent.     It  is  made  so  by  the .  pub. 
lie  agent  to  avoid  trouble,  litigation,  and  unnecessary 
recitals.     The  petition,  schedule,  and   description,  are 
all  referred  to,  'and  incorporated  with  the  patent. .  What 
does  tbe  law  mean  by  a  recital  of  allegations  and    sug- 
gestion* ?    What  more  can  a  petitioner  do  than  allege 
and  suggest  ?  He  .cannot  shape  or  prescribe  the  man- 
ner and  form  of  the    grant.     The  charge  denies  that 
the  schedule,  at  nutate  is  more  than  descriptive  of  the 
machine  or  that  it  would  confer  any   right,    even  if 
claimed  in  the  patent.     But  if  no  right  would  be  con- 
ferred by  insertion  in  the  grant  itself,  what  becomes  cf 
the  argument    which  ascribes  such    potency  to   the 
grant  ?   The  charge  says,  the  grant  can  only  be  for  th«s 
discovery  as  recited  and  described  in  the  patent  and  spe- 
cification.    The  grant  is  not  for  f  he.  parts,  because  it  is 
for  the  whole  ;  not  in    their  rudiments  or  elements  ; 
not  for  wheels,  cogs,  or  weights,  nor   for  wood,  iron, 
or  leather-  but  for  the  peculiar  properties,  the  new 
and  useful  practical  results  froth  .each  machine,  and  the 
Test  improvements  from  their  combination  in  this  art. 
The  charge   supposes  it  impossible  to  obtain  a  patent 

#  Whittemor*?.  Cotter,  1  CaJlis.  437. 
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18 IS.      for  a  hopperboy,  unless  the  plaintiff  could  swear  that 
Erans      **«     inventetl   tbat  machine.     But  the   oath   is  not  a 
▼.         material,  or  at  least,  not  an  indispensable  prerequisite.* 
Eaton.     3    The  special  act  for  the   relief  of  the   plaintiff,  de- 
cides him, to  be  the  inventor  of  the  machines  and  im* 
proveipents  for  which  he  has  obtained  a    patent.     By 
the  constitution,  art.  1.  s;  8,   congress  have  poker  to 
promote  the  progress  of  science  and  the  useful  arts,  by 
securing  for  limited  times,   to   authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  ♦  and  dis- 
coveries     This  has  been  done  by.  congress  in  the  in- 
stance of  the  plaintiff.     The  special  act   is  an  absolute 
grant  to  him,  binding  on   all  the  community,  and  pre- 
cluding any  inquiry  into  the  originality  of  the  invention.- 
It  includes  a  monopoly  irt  his  invention,  discovery,  and 
improvements  in  the  art,  and  in  the  several  machines 
discovered,  invented,  improved,  and  applied,  for  that 
purpose*     The  patent  is  to  issue  on  a  simple' applica- 
tion in  writing  by  the  plaintiff,    without   any  prerequi- 
sites of  citizenship,  oath,  fee,  or  petition,  specification 
and  description  to  be  filed.     The  act    of  1793,    clu 
166,  requires  all  these,  and   then  grants  a   patent    for 
invention  or  discovery  \  whereas  this    grant  is  for  that, 
and  for  improvements  in  the  art,   and  in   the  Several 
machines.     It  is  a  remedial  act,  and   should   receive  a 
liberal  construction  to  effectuate  the  intentions  of  the 
legislature.6  The  patent  is  as  broad  as  the   law,  if  the 
grant  be  governed  by  the  recital.     Its  construction  is 
to  be  against  the  grantor,  and  according  to  the  intent ; 

•  Whittemore  v.  Cutter,  1  GW/;«,433. 
b  Whittemore  v.  Cutter,  1  G*UU,4$0. 
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nor  is  it  to  be  avoided  by  subtle  distinctions:  if  the**  18 It 
are  two  interpretations*  the  sensible  one  is  to  be  adopt* 
ech«  4.  Tbe  improved  hopperboy  of  the  plaintiff  is 
the  only  new  and  useful  discovery  which  was  in  evi. 
dence  in  the  case;  the  court  misconstrued  the  law  in 
their  charge  in  this  respect,  inasmuch  as  the  true  con- 
struction of  it  is  not  that  the  patentee  shall  be  tbe  first 
and  original  cjiscoverer  of  a  patentable  thing,  but  "the 
true  inventor"  of  such  a  thing;  that  such  a  thing  was 
truly  discovered  and  patented  without  knowledge  of 
He  prior  use,  or  public  employment,  or  existence:  toore 
especially  where;  as  in  the  present  instance,  (he 
controversy  is  not  between  conflicting  patents,  but  be* 
tween  Xkt  true  patentee,  of  a  new  and  useful  pateatable 
thing,  and  a  person  defending  himself  against  an  in. 
fringement,  sn  the  plea  of  itspiiof  use  by  third  persons 
who  had  no  patent,  and  whose  discovery,  even  if  prov- 
ed, was  of  a  thing  never  in  use  or  public  existence,  b?t 
in  total  disuse.  The  stat.  21.  Jac.  1.  ch.  3,  s.  6.  an. 
1623,  grants  the  monopoly  "of  the  sole  working  or  ma- 
king of  any  manner  of  new  manufactures,  withi  n  this 
realm,  to  the  true, and  first  inventor  and  inventors  of 
inch  manufactures,  which  others  at  the  time  of  making 
such' grant,  shall  not  use,"  &c.  It  is  contended,*  under 
oar  law,  that  the  utility  is  to  be  ascertained  as  well  as 
the  originality ;  and  that  this,  as  well  as4hat,  is  partly 
a  question  for  the  jury.  The  thing  pfatentaole  must 
be  useful  as  well  as  new.  The  useful  thing  patented 
Prevails  over  one,  not  useful  nor  '  patented,  though  in 

a  Jenk.  .Cent.  133.  Eystor  v.  Studd,  Pbwd,  467.    The  IX. 
*.v.  Fiibar,  t  Crenel.  386.  390. 
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previous  partial  existence.  This  is  not  the  case1  of 
conflicting  patentees  ;  and  to  destroy  this  patent,  the 
previous  use  must  appear,  there  being  no  pretence  of 
description  in  a  public  work.  The  title  of  tbe  act  is 
"for  the  promotion  of  the  useful  arts."  The  first 
section  speaks  of  "any  new  and  u*tful  arts,"  not  known 
or  used,  &c.  The  sixth,  of  that  which  "had  been 
in  use,  or  described  in  some  public  wosk  anterior 
to  the  supposed  discovery."  What  degree  of  use 
does  the  law  exact  ?  a  use  known  or  described  in  a 
public  work.  Not  merely  an  experimental,  or  essay- 
ing ;  nor  a  clandestine,  nor  obscure  use.  It  must  be 
useful,  and  in  use,  perhaps  in  known,  if  not  public 
use;  something  equivalent  to  filing  a  specification 
off  record.  Now  here  utility  was  lost  sight  of  in 
search  of  novelty.  It  seemed  to  be  taken  for  grant, 
ed,  that  pro-  ihg  the  pre-existence  of  an  unpatented 
hopperboy  defeated,  the  ,  plaintiff's  patent.  The 
desuetude  of  the  rival  hopperboy 'from  inutility  was- 
established*  The  question  was  between  a  new  and 
useful  patented  machine,  and  an  useless  and  obsolete* 
ene  never  patented;  and  which,  not  being.  usefulr 
never  could  be  patented.  But  that  the  patentee's 
is  useful  nobody  questions.  At  all  events,  the  ques- 
tion of  fact,  whether  in  u&e,  should  have  been  left 
to  the  jury.  The  jury  are  substituted  for  the 
board,  which,  under  tbe  first  law,  was  to  decide 
whether  the  supposed  invention  was  "sufficient- 
ly useful  and  important"  for  a  patent.  The  cous* 
below  suppose  Stnuffer  to  have  given  his  discovery 
to  the  poblic.  But  it  fell  into  disuse  ;  there  was  no-  • 
thing  to  give.    St  suffer  did  not  know  its  value:  if  he 
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h*i  abandoned  a  field  with  unknown  treasure  in  the  iMt 
ground  could  he  afterwards  claim  the  treasure  ?o — 
5  The  defendant's  testimony  of  the  ute  of  hopperboys 
in  miUa,  not  specified  in  his  notice,  was  erroneously 
admitted.  The  object  of  the  provision'  ih  the  6th 
section  of  the  patent  law  of  1793,  ch.  156,  was  to 
simplify  the  proceedings,  and  to  enable  the  defendant 
to  give  in  evidence  under  bis  notice,  what  he  would 
otherwise  be  obliged  to  plead  specially.  The  suffi- 
ciency of  the  notice  is,  therefore,  to  be  tested  by  the 
rules  of  special  pleading;  which,  though  technical/ 
are  founded  in  good  sen,se  and  natural  justice,  and  are 
intended  to  put  the  adverse  party,  on  his  guard  as  t<* 
jfhat  the  other  intends  to  rely  upon  in  his  defence. 
But  such  a  notice  as  this  could  not  answer  that  pur* 
pose.— 6.  The  plaintiff's  testimony  of  the  payment 
for  licenses  to  use  his  improved  hopperboy,  ought 
not  to  have  been  rejected.  It  ought  to  have  been 
admitted  as  circumstantial  evidence  entitled  to  some 
weight. 

Mr.  Hopkinton  and  Mr.  Sergeant,  contra.  1.  The 
admissibility  of  evidence  of  the  use  of  the  hopper- 
boy,  anterior  to  the  plaintiffs  alleged  invention,  in 
mills  not  specifically  mentioned  tn  the  notice,  deperids 
upon  the  conduction  that  may  be  given  to  the  6th 
section  of  the  act  of  the  21st  of  February,  1793,  ch. 
156;  taken  in  connection  with  the  nbtice.  This  sec- 
tion is  substituted  for  tie  6th  sectibn  of  the  act  of  the 
10th  of  Apri),  1790,  ch.  34.  '  The  office  of  the  sec* 

tf  GrrttW  tfe  J.  ».  ac  P.  I  &  tk.X),  •.  tt 
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tlon,  in  each  of  these  acts,  is  two- fold:  1st.  To  state 
what  shall  constitute  a  defence.  2d.  To  state  the 
manner  in  whbh.  the  defendant  may  avail  himself  cf 
it.  And  whatever  difficulties  may  exist  (if  any  there 
be)  in, the  construction  of  the-  rection,  arise  fiotp  the 
combination  of  this  two-fold  object.  That  this*  was 
the  object  of  the  section  is  perfectly  obvious.  The 
general  issue  would  he  a  denial  of  the  allegation  con- 
templated by  the  5th  section  of  the  act  of  1793,  and 
the  4th  of  the  act  of  1790-  If  the  act*  had  stopped 
i  there,  it  is  manifest  that  the  defendant  could  have  had 

no  defence,  but  what  wa*  legally  within  the  scope  of 
the  general  issue..  The  10th  section  would  not  have 
availed  him,  became,  the  limitation  of  time,  and  the 
grounds  for  repealing  a  patent rupon  a  scire  facias f  ate 
totally  different  from '  thoseN  which  ought  to  constitute 
a  defence  to  the  action.  The  patent  may  be  opposed, 
in  an  action,  upon  the  ground  that  tile  patentee  is  not 
the  original  inventor;  but  it  can  be  repealed  only 
upon  the  ground  that  he  is  not  the  true  inventor. 
Fraud  (proof  that  it  was  surreptitiously  obtained) 
tt  the  necessary  basis,  in  the  one  case ;  but  error  and 
mistake  ia  equally  available  in  the  other.  Neither 
could  the  defendant  avail  himself  of  the  provisions  in 
the  prior  part  of  the  act:  For,-  these  are  merely  ii- 
#jecfory,and  they  terminate  in  the  provision. made  by 
tfcie  6th  section,  which  would  have  been  conclusive* 
The  6th  section  is,  therefore,  a  proviso  to  the  6tb- 
The  6tn  section  of  the  act  of  1790,  made  the  patent 
prima  facie  evidence  only,  which  would  have  opened 
the  inquiry  as  to  the  truth  ot  the  invention.  It  appears, 
then*  tint  the  object  of  the  proviso  was,  in  the  first  place. 
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to  settle  wh*t  should  constitute  a  defence.    These  mat-      Itlf* 
ters  would  not  hare  been  within  the  scope  of  the  general 
issue,  by  the  rules  of  pleading.     They  would  have  pre- 
sented  the  subject  of  a  special  plea  in  bar.    The  act, 
'therefore,  at  the  same  time  provides,  that  they  may 
be  given   m  evidence  under  the  general   issufe.    The 
design,  in  this  respect,  was  to  save  the  necessity  of 
special  pleading  on  the  one  hand,  and  oq  the  otter,  to 
give    a   reasonable   notice.     Does  the  law  require  the 
evidence  to   beset  out?    No  ;  and  yet,'  if  surprise  is 
to  be    fully  guarded  against,  this  ought  certainly  to 
be  stated,  in  order  that  the  plaintiff  %  may  prove  that  it 
is  false,  or  proceeds  from  corrupt  witnesses,  &c."   Irit 
then  necessary  that  all  the  particulars  should  be  given) 
the  stale,  county,  township,  town,  street.,  square,  num- 
ber of  the  house?    The  law  does  not  require  it.     What 
certainty,  then,  is  required  in  the  notice  ?     The  answer 
is  obtained  by  ascertaining   the   use   and   intention  of 
the  section,  which   were  to  save  the  necessity  of  spe- 
cial pleading.     What  then   must  be  alleged  in  a  spe* 
cial  plea  ?     Not  the  evidence   or   facts,  but  the*  matter 
of  defence,  which  may  be  that  the  plaintiff  was  not 
the  true  inventor,  but  that  the  invention  was  before 
bis   supposed  discovery.     You    must    state    what    is 
the    ground    and    essence    of    the    defence,  and  no- 
thing more  ;  all    else    is   surplussage.     E.  O.     That 
the  plaintiff  was   not   the  true   inventoi    of  the  hop- 
perboy,  but   the  same   was  in   use,   prior  to  his  sup- 
posed discovery,   at  Vie  mill  tf  Jl.    Now    its    bein£ 
in   use  at  the  mill  of  A.  is  not  of  the  essence  of  the 
defence,  for  it  is  as  good  if  used  at  the  mill  *f  B.  .* 
the  essence  is,  that  it  was  used  before*    Th*  defend* 


49*  CASES  IN  THE  SUPREME  COURT 

1&1S*  ant  then  would  be  entitled  to  lay  the  place  under  a 
tidelfc6t,4nd  of  course  would  not  be  obliged  to  prove 
it,  but  inight  prove  any  other.  If,  then,  the  law  did 
not  met  n  to  increase  the  difficulty  of  .the  defendant, 
the  tame  may' be  done  in  a  notice.  Consider  the  in.* 
conveniences  of  a  contrary  practice.  A  machine  has 
been  used  in  a  foreign  country  :  the  country,  town, 
apd  place,  may  b$  -vnknovm-  Shall  I,  therefore,  be 
deprived  of  the  benefit  of  my  invention  ?  Again,  it  is 
known.  I  aril  bound  to  give  thirty  days  notice  before 
tfial  and  no  more.  Qui  bono,  that  I  should  mention 
a  town  or  pjacfc  in  England?  The  intention  is,  that 
the.  plaintiff  shah  come*  prepared  to  prove  where  his 
invention '  was  made,  arid  not  .to  disprove  the  defend* 
ant's  evidence  ;  that  he  shall  have  notice  of  the  kind, 
of  defence  intended*  in  order  that  he  may  shape*  bis 
case  accordingly.  I?  notice  is  given  that  the  defend- 
ant will,  give  in  evidence,^  that  the  plaintiff**  machine 
was  usedv before  his  supposed  disco  very^  this  is  no 
ticerf.  special  maUeiy  pending  to  prove  that  it  was  not 
invented  by  him. »  The  law  does  not  require  a  state* 
mentor  description  of  th*.  special  matter,  but  notic* 
that  special  matter  will  be  given  in  evidence,  tending 
to  Drove  certain  facts.,  There  ia  no  reciprocity  in 
the  contrary  rule.  The '  declaration  i*  general ;  it 
does  not'  specify  the,  <m  of  the  invention,  the  plac* 
of  the  invention,  nor  Xh^  evidence  or  .fact*  by  which 
the  originality  and  truth  of  the  invention  are'  to  be 
proved.  Yet  these  are  all,  extremely  important  to  the 
defendant,  to  enable  him  to  prepare  his  defence.  As 
to  tht  breach,  it  is  equally  general ;  it  does  not  state 
jbt  fat*  except  as  a  mc;e  matter  of  fora^  by  which 
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the  plaintiff  is  not  bound.    It  does  not  state  the  plaoc^ 
except  by  the  very  liberal   description  necessary  for 
the  venue,  but  which  is  not  at  all  binding.    And,  final- 
ly, -the  rule    contended  for  is  impracticable,  pqnsi*tr 
ently  with  the  purposes  of  justice;  fcr  it  may,  without 
any  fault  of  the  defendant,  deprive  him  of  the  benefit 
of  a  perfectly  good  defence,  upon  a,mere  requisition  of 
folm,  which  he  cannot  possibly  comply  with.    The- w? 
tice  states  that  the  use  of  the  bopperboy  at  a  numbef.  qf 
mills,  specially  described  by  the  state, '  county,  ^i*d 
name  of  the  proprietor,  "and  at  sundry  other  places  in. 
cj)*  said  state  of  Pennsylvania,  me  state  ol  Maryland, 
and  elsewhere  in  the  l)qited  States."    It  is  not  alleged 
nor  could  itbe,  that  the'  defendant  had  the  knowledge 
that  would  have  enabled  him.  tp  extend  the  specif  «.•• 
tipn.     Nor  is  it  alleged,  that  he  qonld have'  acquired 
•  the  knowledge,  by  any  exertion  he  might  hare  made; 
on  the  contrary,  the  course  he  has  taken  is  indicative  pf 
perfectly  fair  intention.     The  exception  is,  that  the  den 
fen'dant  was  permitted  to  give  evidence  that  the  hejjj- 
perbpy  "had  been  used  at  sundry  other  mills  in_Penn* 
•ylyania,"  precisely  in  the  wor<Js  of  tbfe  nqtiqe.     To 
sustain  this- exception,  then,  the  court  must  deciderth%t 
this  cannot  in  any  case  be  done.    But.  iCit  capnot  bf 
shown,  that  in   a  single  Supppeable  case,  this  wouUl 
work  injustice  and  defeat  the.  law,    it  is  sufficient. 
Now  it  ip  very  clear,  that  in  m*ny.  cases,  this  ma  J  be, 
precisely  the  state  of  the  party's  knowledge,  and  #11  1^ 
can  obtain,  and  it  may  be  precisely  the  state  of  theevu 
dence.    Suppose  a  witness  should  know  that  bpj}j$jc- 
boys  were  useS  in  sundry  mills,  but  npt  their  precise  io- 


4H  CASES  IN  THE  SUPREME  COURT* 

lift,  cal  situation,  name  of  owner,  ic-  Or,  euppose  he 
should  have  seen  a  hopperboy  thai  bore  the  most  evi- 
dent marks  of  having  been  used  in  a  mill,  or  mills* 
The  effect  of  such  evidence  is  quite  another  question ; 
its  competency  and  relevancy  are  for  the  court;  its  cred- 
ibility, and  the  inferences  of  fact  that  are  to  be  made 
ft om  it,  are  for  the. jury.  The  same  supposition  would 
apply  to  its  having  been  described  m  a  public  work. 
It  is  necessary  to  give  the  title  of  the  book,  name 
of  the  author,  and  number  of  the  edition  ?  This  may 
be  impracticable.  The  defendant  may  have  a  witness 
who  has  seen  the  thing  in  us*  in  a  foreign  country,  and 
not  be  able  to  give  a  single  particular;  or  who  has  seen 
it  described  in  a  foreign  work,  of  which  he  can  give  no 
further  account.  Such  evidence,  if  credited,  would  be 
entirely  conclusive;  anjl  yet  he  could  have  no  benefit  of 
h  because  he  had  not  <Jone  what  was  impossible.  But 
even  if  the  witness  knows  all  these  particulars,  the  de- 
fendant has  no  means  of  compelling  him  to  disclose  them 
before  the  trial.  The  rules  of  pleading  aim  to  es  ab- 
lish  a  convenient  certainty  on  the  record,  by  giving  the 
party  tiotice  of  what  is  alleged,  and  furnishing  evidence 
of  what  has  been  decided.  In  mahy  instances,  they  fall 
short  of  this,  their  avowed  design;  in  none  do  they  go 
beyond  it.  For  the  purpose  of  preventing  surprise,  they 
are  wholly  ineffectual;  they  give  no  notice  of  particular 
facts,  of  evidence  of  witnessed.  The  co/rective  of  the 
evil,  if  evil  there  be,  is  to  be  found  in  the  exercise 
df  the  general  superintending  authority  of  the  court, 
applied  to  cases  where  there  may  really  be  surprise  or 
fraud*    So  in  this  case,  if  there  really  had  been  sur« 
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prise*  (fraud  is  out  of  (he  question,)  the  court  had  the      J6I8* 


Kvatf 


power  to  grant  a  new  trial.  This  power  is  an  amply 
sufficient  corrective':  and  it*  existence  affords  a  deci-  "WJ#" 
sive  answer  to  the  argument  drawn  from  the  possible 
injustice  that  may  be  done* — 3.  The  exception  to  the 
refufeal  to  admit  evidence- ot  the  payment  for- the  use 
jof  licenses,  will  be  easily  disposed  of.  The  fact  to 
be  established  gn  the  one  side,  and  disproved  on  the 
other,  was,  that  the  hopperboy  was  in  use  before  the 
alleged  invention  or  discovery  of  Evans.  The  evi- 
dence offered  had  no  bearing  whatever  upon  the  .ques- 
tion of  fast.  If  believed,  it  went  no  farther  than  to 
show,  (hat  thosp  who  had  paid,  thought  it  best  to  pay  j 
a  decision  that  might  be  equally  prudent,  whether  the 
fact  was,  or  was  not,  as  alleged.  Such  testimony 
would  be  more  objectionable  than  the  opinion  of  the 
.  witness ;  for  it  would  be  only  presumptive  proof  of 
opinion,  without  the  possibility  of  examining  its 
grounds.  As  opinion,  it  would  be  inadmissible ;  as 
evidence  of  opinion,  it  would  be  still  more  objectiona- 
ble,— 3.  The  plaintiff's  patent  can  only  be  considered 
in  one  of  three  points  of  view.  1st,  As  a  patent  for 
the  improvement  in  the  art  of  manufacturiug  flour  ; 
that  is,  for  the  combination.  2d.  As  a  patent  for 
the  combination,  and  also  for  the  several  machines ; 
that  is,  a  joint  and  several  patent.  3d.  As  a  patent  sim- 
ply for  the  several  machines.  It  is  very  dear  that  tjie 
patent  itself  is  for  the  combination  only;  though  it  it 
equally  clear,  that  by  the  terms  of  the  law,  ne  might 
have  obtained  a  patent  'or  the  whol\  and  also  for  tte 
several  partt.    That  this  is  the  necessary  construction 
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Ill*       of  lie   patent,    is   plain   from  the  patent  itself,  fa. 

^v">/     ken  in  connection  with  the  act  of  the  21st  of  January, 
f  1808,  ch.  117.    The  act  authorizes  a  patent  to  be  is 

Eaton,      gued  for  his  improvements  in  the   art  of  manufacturing 
flour,   and  in  the  several  machines,  Ax.     The  matters, 
are  plainly  different.     They    are   the  subject  of  dis- 
tinct patents,    to  be    obtained '  in  the  "manner    and 
form"    prescribed    by    the    act   of    1793,  ch.    166.. 
The  object    of  the    special  act,,  was  to    put    Erin* 
upon  the  same  footing  as  if  his  former   patent  had  not 
Iteen  issued  ;  but  it  did  not  mean  to  dispense  with  any 
of  the  requisites  of  the  general  hrw.     With  the  genet;* 
*V  requisite  (that  he  was  the  inventor)    it  could  not 
dispense ;  the  constitution    did  not  permit  it.     By  the 
generfel  law,  improvement  in  an  art> '  and  improvement 
In  a  machine,  are  distinct  patentable    objects.     This 
patent h  only   for  the   improvement   in  the  art  of  ma- 
nufacturing flour,  and  thte  .recital   of  the  special    ad^ 
and  the    words    "which"  and    "said"  do  not  at  ail 
help  It.     It  is  true,  it  is  an  improvement  operated  by 
means  of  the  machines,    but  hot   exclusively.    The 
result  may  be  secured,    without  securing  the  means. 
This  patent  was  granted  t6  the   plaintiff ;    was  reccit- 
by  him ;  and  must  be   presumed    to  be   according  to 
bis  application  and  his  oath.     The  oath  is>  that  he    it 
the  true  inventor  of  the    "irhprovements  above   speci- 
fied ;"  which  term  is  applied  in   the  specification,  as 
in  the  patent,  only  to  the  art     But,   it  is  said  the 
Specification  is  a  part  of  the  patent,  and  limits,  or  en- 
larges it,  as  the  case  may  be.    Mr.  Justice  Story,  ih 
the  Case  which  has  been  cited*  only  says,  thai  the  ape- 
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cifccation  may   control  the  generality    of  the  patent;*.     IS  It; 
Bot  the  specification  in  the  case  now  before  the  court, 
dots  not  claim  the  machines.     If  the  patent  was  for 
a  combination,  the  plaintiff's  action  was  gone;  he  could 
not  maintain-  it  against  a  person  using  one  of  the  ma- 
tchinea..    If  the  patent  was  for  the  combination,  and  al- 
so for  the  several  machines,  that  is  a  joint  and  several 
patent,  then  the  patentee  might  proceed  upon  it  as  the 
one  or  the  other,  according  to  the  nature  of  the  alleged 
invasion.     If  he  proceeded  upon  it  for  a  breach  of  the 
right  to  the  combination,  he  must  show  the  originality 
of  invention,   and  might  be  defeated  by  opposite  proof. 
If  for  a  breach  vof  the  right  to  any  one  of  the  machines, 
he  might  be  defeated  by  showing  that  he  was  not  the 
Original  inventor  of  the  machine*.    So  if  it  tie  consider- 
ed a  several  patent,  that  is,  as  if  he  had  five  distinct 
patents*.    But,  in  no  conceivable  case,  can  he  stand  up- 
on any  but.  one  of  these  three  grounds,  nor  claim  to. 
have  the  benefit  of  a  larger,   or  even  of  a  different  pa* 
tent.    4.  From  this  analysis,  which  is  inefessacy  to  pre-, 
vj^nt  confusion,  we  come  to  inquire  into  the  nature  of 
th*  case  presented  to  the   court  for  decision,  .and  to 
which  th*  charge  was  to  be  applied  ;  premising,  1ft 
That  no? exception  can  be  taken  to  what  tb*coutf  did 
not  give  in  charge  to  the  jury;  and  2fUy.  That  no  ex- 
ception, (pan  be mcen  to  an  opinion,  hoyrever  errone* 
011%  that  had.no  bearing  jupon  tj>$  i^sue  to  be  decided 
by  the  jucy      It  i?  apparent  from?  the  record,  that  t£e 
action  of  the  plaintiff  was  founded  upon  the  alleged 

a  Wbittenore  *  Cutter*  iGmffir.  4t7. 
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**J?\     use,  by  the  defendant,  of  a  machine  called  a  hopper- 
2,1!*      koy,  of  which  the  plaintiff  claimed  to  be  the  inventor* 
*         that  the  evidence  on  both  sides  applied  to  this  allega- 
tion, and  to  this  alone;  the  plaintiff  claiming  to  be 
the  inventor,    and  the    defendant    denying    it.    The 
charge  of  the  court  noticed  the  severs!  arguments  that 
had  been   used  at  the  bar, .  and  examined  the  gene- 
ral question  as  to  the  cjiaraoteir  of  the  patent;  upon 
which    however,  as  it    had  not  been   discussed,   a* 
opinion  was  given.    This  is  clehr :  for  if  an  opmim 
hid  been  expressed,  it  must  have  been  that  the  actio* 
was  not  maintainable.     Nothing  short  of.  0*4  woiflif 
have  been  material.    But  the  oourt  left  thfe  case,  to 
the  jury,  as' of  an  action  that  was*  maintainable,  and 
instructed  them  as  to  the  principles  by  which  X  wa*  to 
be  decided ;    which  negatives  the  conclusion  of  any 
opinion  having  been  given,  that  the  action  was  not 
maintainable.      If  the  defendant  bad    teqnited'  the 
coart  t#  ohaTge  that  the  action  was  not  maintafnfcfcfe, 
and   May  had'  ebarfced  that  it  was,  of  declined  to 
charge'  at  all,  he  woaldihave  had*  ground   of  excep- 
tion.   But  thfc  plaintiff  dan  not  complain,  be*ane*  Ite 
has  what  is  equivalent  tb  a  cfecMeti  Ut   Mi  ftvonr.— 
61  The*  ftatttt*  of  Jaffiea,  (9*  Jtc,  I.  c.  Sty  A«  IX  1&A: 
confined  monopoHe*  W  tb*  first  and  tate'fotentotfs  Of' 
mantoffcetnrei  riot  kndWnf  or.  used  before;    Ubfe  htan4 
(tired  and  seventy  year*  had  elapsed  *hta  otoeM'?**^' 
etf;  commerce  and   the  *rf#  had  made  audi  edVan*» 
cea^  such  facilities  had  been  treated'  fon  the  <ftffMito 
of  knowledge,   that  every   thing  known  by  use,  or 
described  in*  bp<ta*  tugM  be  considered,  u  commoo 
property.     It  would  have  bften  strange  to  a4#|*  irdif-. 
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feent  principle.    The  act  of  congress  does  not.    It      ft  ft. 
is  t  aristake  to  suppose  there  is  in  this  respect  any    ^T^ 
difference  between  the  set  of  congress  and  the  set  of       t, 
parliament.    One  says  "  useful"  inventions,  the  other 
"new  arid  useful;"  hot  both  ha  ?e  the  expressions  "not 
need  or  known,  before."    A  patent  can  only  be  upon 
an  allegation  that  (he  applicant  has  invented  something 
new  and  uttful.     Its  flovsfey  may  certainly  be  question- 
ed ;  perhaps  its  usefuhusi.    But  where  the  defence  is, 
that  the  thing  was  known  or  used  before,  is  it  necessa- 
ry to  prove  the  usefulness  of  the  thing  so  known  or 
used?    The  act  does  not  require  it;  nor  is  there  any 
good  reason  why  the  patentee  should  be  permitted  to 
controvert  it. 

Mr.  JXsrper,  m  reply,  insisted,  1.  That  the  court 
below  had  erred  in  admitting  testimony  of  the  use  ef 
the  plaintiff's  machine  in  mills  not  specified  in  the 
notice.  The  statute  was  not  framed  with  a  view  to 
the  benefit  of  the  defendant  f 'one.  The  notice  to  be 
given,  is  not  thst  vague,  indistinct,  general  notice, 
which  is  set  up  on  the  other  side.  It  must  be  sn  ef. 
fcpioal,  useful  notice  ;  iuch  a  notice  as  may  put  the 
patentee  on  bis  guard,  and  enable  him  to  see  what 
are  the  precise  grounds  of  defence.  It  must  be  more 
specific-then  a  mere  transcript  of  the  particular  class' 
of  grounds  of  defence,  such  as  suppression  of  parts, 
redundancy,  fcc.  The  circumstances  of  the  An?, 
the  place  when  and  where  used,  and  by  what  per- 
soiif ,  are  essentially  necessary  in  order  to  enable  the 
patentee  to  meet  the  defence.  The  burtbfcn  of  proof 
is,  in  effect,  thrown  upon  the  patentee ;  and  the  law 
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Wlf.      intended  that  he  should  meet  it  •'  fairly.   '  Such  a  no* 
tice  as  that  given  in  this  case  would  not  be  good,  if 
put  into  the  form  of  a  special  plea.     The  degree  of 
certainty  required  io  a  plea,  in  the  statement  of  the 
lime  and  place  when  and  where  material  facts  Have 
happened,  is  one  of  the  most  difficult  questions  of  the 
law.;  but- these  circumstances  must  always  be  laid, 
and  must  be  proved  as  hid,  whenever  it  ta  essential  to 
enable  the  other  party  to  maintain  his  case.    There 
is  a  distinction  between  the  matter  of  defence  and  the 
evidence  by  which'  it  is  to  be  maintained.     A  notice 
•of  the  particulars  of  the  evidence  is  not  required,  but 
of  the   time   and  place   where  •  the  former  use  -of  Hhe 
inachine  in  question  occurred:     Nor  is' this  unreason* 
able ;'  for  it  is  highly  improbable  that  any  body  would 
be  able  to  testify  as  to  the  minute  particulars  of  sin 
invention  without  being  able  to   remember  in  what 
wdrki  he  had  -seen  it  described,  or  to  state  io  what 
place  and  <at  what  time  he  tad -seen  it  used.— SL  The 
special  act  for  Qie  plaintiff's  relief  is  a  distinct, -sab* 
•  staritive,  independent  grant,  declaring  the  plaintiff  fo 
be  the.  original  inventor,  and  as  such,  entitled  to  a  par 
tent.     It.  contains  no  reference  to  the  general  patent 
law,  nor  doe*  It  reserve  any  right  in  others  to  contest 
the  originality  of  bis  .-invention.       The    defendant, 
therefore,  cannot  say  that  the  plaintiff  is  not  the  in- 
ventor, though  he  may  deny  that  he-has  violated  the 
pkitftifPs  rights  as  inventor.    Congress  is  not -confi- 
ned by  the  constitution  to  any  particular  mode  of  der 
termining  the  tact  who  are  inventors  or  authors.     It 
is* true,  a  patent  or  copyright  can  only  be  granted  to 
jtn  inventor  or  author;  but  the.  originality  of  the  in* 
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Tendon   or  authorship  may  be  determined    by  ecto*     *M1L 
gross  itself,   upon  such  testimony  as  it  deems-  suffi- 
cient;  or  by  an  administrative  act,  by  the  decision  of 
soQie  board  or  executive  officer  j  or,  lastly,  by  a  judi* 
cial  investigation:  according  as  the  legislative  will 
may  prescribe  either  of  these  several  "modes.    The 
act  of  parliament,  J 5  Geo.  3^  for  the  relief  of  Watt 
and  Boulton,  *be  investors  of  the  improved  steam* 
engine,  and  extending  the  term  of  their  patent  for 
twenty-five  years,  contained  ah  express  provision  totot 
every  objection  in  law  competent  against  the  patent, 
should  be  competent  against  the  act,  u  to  all  inretats 
and  purposes,  except  so  far  as  relates  to  ike  terni  thereby 
grwited"*      The  act  of  congress  for  the  relief  of  Oft* 
<ver   Evans  contains  no  such  provision.      The  con- 
clusion, therefore,  is,  that   the  legislature  meant  to 
yuiet  him  in  his  claim,  after  he   had  so  long  enjoy- 
ed it,   and   in   consideration   of   his  peculiar   merits, 
and  off  tis'  former  patent  having  been    vacated  for 
informality.— 3.  The  court  below  instructed  the  ji**f 
xy  that'the   patent  was  cot  for  any  one  machine,  but 
for  the   combined  effect  of  the  whole ;  though  they 
concluded   by  leaving  it  upou  the   prior  use,   still  the. 
intimation  that  the  action  could  not  be  maintained, 
even  though  the  prior  use  was  not  proved,-  did   not 
leave  the  fact  to  the  jury  free  from  bias.     Though 
not  a  positive  direction  to  the  jury  to   find  for  the  de» 
fendant,  it  had  the  effect  of  a  nonsuit.     The  wishes 
of  the  grantee,  and  the  intention  of  the  grantor,   both 
extended,  as  well  to  a  patent  for  the  several  machines, 

a  Hornblower  v.  Boulton,  8  T.  R.  96.  97. 
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Iftfff.  as  to  a  patent  for  the  combined  effect  of  the  whole 
The  vtord  u  improvement,"  though  in  the,  singular  num. 
ber,  extends  not  only  to  the  plaintiff's  improvement  in 
the  art  of  manufacturing  flour;  but  to  his  improvement 
in  the  several  machines  by  means  of  which  the  opera- 
tions of  the  art  are  conducted.  This  was  a  patent  for 
sin  improvement  on  the  particular  machine  in  question, 
and  not  for  its  original  invention.  In  this  respect  it  is 
like  that  of  Watt  and  Boulton  for  their  improvement 
<pn  the  steam-engine.— 4.  The  prior  use,  which  is  to 
defeat  a  patent,  ought  to  be  a  public  use.  The  defence 
here  set  up,  under  the  bth  section  of  the  patent  law  of 
1793)  ch.  156,  was,  that  the  patentee  was  not  the  ori- 
ginal discoverer,  and.  that  the  thing  had  been  in  use, 
Ac..  But  how  else  could  it  be  shown  that  he  was  not 
the  discover  .»r,  but  by  showing  that  it  had  before  been 
in  public  uie  1 '  A  mere  secret  furtive  use  would  not 
disprove  the  fact  of  his  being  the  original  discoverer. 
If  this  were  so,  then  the  art  of  printing  and  gun-powde* 
were  not  invented  in  Europe,  because  they  had  been 
before  used  in  a  sequestered  corner  of  the  globe, 
like  China.  But  there  is  a  distinction  between  a 
Jtfit  discovery  and  an  original  discovery.  The  art  of 
printing  was  originally  discovered  in  Germany,  though 
it  was  firsf  invented  in  China;  So  the  plaintiff  would 
not  cease  to  be  the  original  inventor  of  the  hopper* 
boy,  even  if  it  had  been  proved  that  another  similar 
machine  had  been  before  privately  used  in  a  single 
mill-  It  ought,  therefore,  to  have  been  left  to  the  ju- 
ry to  find  for  the  plaintiff,  if  they  believed  that  the  use 
was  a  secret  use. 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion       tiff 
of  the  court. 

In  this  case '  exceptions  Were  taken  in  the  circuit 
court,  by  the  counsel  for  the  plaintiff  in  error, 

1st.  To  the  opinion  of  the  court,  in  admitting  testi- 
mony offered  by  the  defendant  in  that  court, 

2d.  To  its  opinion  in  rejecting  testimony  offered  by 
the  plaintiff  m  that  court, 

3d.  To  the  charge  delivered  by  the  judge   to  tbe 

JUFy-  .      Wbeti. 

Under  the  6th  section  of  (he  act  for  the  promotion  £~ 


of  useful  arts,  and  to  repeal  the  act  heretofore  made  *£*•  £*£ 
for  that  purpose,  the  defendant  pleaded  the  general  uj*  £*   * 
issue,  and  gave  notice  that  he  would  prove  at  the  trial,  the  prior  vm 
that  the  improved  hopperboy,  for   the   use  of  which,  pauand/^ 
without    license,    this  suit  was  instituted,  had  been 
used  previous  to  the  alleged  invention  of  the  said  Evans 
in  several  places,  (which  were  specified  in  the  notice,) 
or  in  some  of  them,  "and  also  at  sundry  other  places 
in  Pennsylvania,  Maryland,  and  elsewhere  in  the  Uni- 
ted States."     Having  given  evidence  as  to  some  of  the 
platitestpecified  in  the  notice,  the  defendant  offered  ev- 
idence as  t6  some  other  places  not  specified.     This  ev- 
idence *«s  objected  to  by  the  plaintiff,  but  admitted  by 
the  court;  to  which  admission  the  plaintiff's  oounsel 
excepted. 

The  6tb  taction  of  the  diet  appeal's  to  be  drawn  on 
the  idea,  that  the  diefendaat  would  not  be  at  liberty  to 
contest  the  validity  of  the*  pfcteht  on  the  general  issue. 
It  therefore  intends  ft)  relieve  the  defendant  from  the 
dificultiew  of  pktidftig,  when  it  allows  him.  to  give  -in 
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1811*      evidence  matter  which  does  affect  the  patent.    But 
the  notice  is  directed  for  the  security  of  the  plaintiff,* 
and  to  protect  him  against  that  surprise  to  /which  he 
might  be  exposed,  from  an  unfair  use  of  this  privilege. 
Reasoning  merely  on  the  words  directing  this  notice, 
it  might  be  difficult  to  define,  with  absolute  preci- 
sion, what   it  ought  to  include,  and  what  it; might 
omit.     There  are,  however,  circumstances  in  the  tct 
which,  may  halve  sojne  influence 'on  this  point.     It  has 
been   already  observed,  that   the  notice  is  substitute* 
lor  a  special. plea ;  it  is  farther  to  be  observed,  that  it 
is  a  substitute  to  Which  the  defendant  is  not  obliged 
to  resort.     The  notice  is  to  be  given  only  when  it  is 
intended '  to  offer  the  -special   matter  in  evidence   en 
the  general  issuer     The   defendant  is  not  obliged  to 
pursue  this  course.     He  may  still  plead  specially,,  and 
then  the  plea  is  the  only  notice  which  the  plaintiff  eaft 
claim.     I£,  then,  the  defendant  may  give  in  evidence* 
on   a   special   plea  the  prior  use  of  the  machine  W 
places  not  specified  In  his  plea,  it  would  seem  tp  fol- 
low that  he  may  give  *  in  evidence  its  use    at  placesr 
not  specified  in  his  notice.     It  is  not  believed  that  a 
plea  would  be  defective,  which  did  notat&te  the  mills 
in  which  the  machinery  alleged  to  be  previously  used 
was.  placed* 

But  there  is  still  another  view  of  this  subject r 
which  deserve*  to  be  considered.  The  section  which 
directs  this  notice,  also  directs  that  if  the  special  mat* 
ter  stated  in  the  section  be  proved,  cf  judgment  shall 
be  rendered  for  the  defendant,  with  costs,  and  the  pa- 
t^qt  shall  be  declared  void.9'  The  notice  might  be 
intended  not  only  for  the  information  of  the  plaintiff 
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but  for  the  purpose    of  spreading  on  the    record  the      1818. 

cause  for  which  the  patent    was   avoided.     Tins  object    ^Ttjl 

is  accomplished  by  a  notice  which  specifies  the  partic-        v# 

ular  matter  to  be  proved.     The  ordinary  powers  of  the     Eaton. 

court  are  sufficient  to  prevent,  and  will,   undoubtedly, 

be  so  exercised,  as  to  prevent  the  patentee  from  being. 

injured  by  the  surprise. 

This  testimony  having  been    admitted,  tfce   plaintiffTwiirnony  on 

-        .  i     •     .  ^      ,  .  the  part  of  tha 

offered  to  prove  that  the   persons,  of  whose  prior  usep)ainti$  that 

of  the  improved   hopperboy    the   defendant  had  given  whoupriorM 

testimony,  had  paid  the  plaintiff  for  licenses  to  use  ^^55*^^ 

improved  hopperboy  in  their  mills  since  his  patent.   Thisjjwl  gWen  eri- 

testimony  was  rejected  by  the  court,  on  the    motion  ofthepbimifffar 

the  defendantrand  to"  this  opinion   of  the   court,  also,  hi?"  machine, 

the  plaintiff  excepted.  %&£*?£ 

The  testimony  offered  by  the  plaintiff  was  entitled  ^^Jj1^^ 
to  very.Jittle  weight,  but  ought  not  to  have  been  abso- l^tlc  weight, 
lutely  rejected.  Connected  with  other  testimony,  and 
under  some  circumstances,  even  the  opinion  of  a  party 
may  be  worth  something.  It  is,  therefore,  .in  such  a 
case- as  this,  deemed  more  safe  to  permit  it  to  go  to  the 
jury,  subject,  as  all  testimony  is,  *  to  the  animadver- 
sion of  the  court,  than  entirely  to  exclude  it. 

We  come  next  to  consider  the  charge  delivered  to 
the  jury. 

The  errors  alleged  in  this  oharge  may  be  considered 
under  two  heads : 

1st.  In  const  ruing,  the  patent  to  be  sole]  jr  for  the  gen- 
eral result  produced  bjr  the  combination  of  all  -the  ma- 
chinery, and  .not  for  the  several  improved  machines,  at 
well  ay  for  the  general  result. 

2d,  That  the  jury  must  find  for  the  defendant,  if  they 

Vol.  III.  65 
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It  ft.     should  be  of  opihion,  that  the  hopperboy  was  in  useprf 


y  or  to  the  invention  of  the  improvement  thereon  by  OIk 

*        .ver  Evans. 
Eaton.         jig  construction  of  Hie  patent  must  certainly  depend 
on  the  words  of  the  instrument*     Btit  where,  as  in  thitf 
case,  the  words  are-  ambiguous,  these  may  be    circum- 
stances wBicb  ought  to  have  great  influence  in  efcpobn- 
:  ding  them.    The  intention  of  the  parties,  if  that  inten- 
tion can  be   collected  from  sources  which  the  pirinei* 
Ales  of  law    permit  u&  to     explore,   are  entitled' to 
great  consideration.     But  before  we  proceed   to  this 
investigation,  it  may  not  be  improper  to  notice  the  ex-, 
tent   of  the   authority    under  which  this  grant    was 
issued* 
6ta**»  wh«*'    ^e  authority  of  the  executive  to  make  this  grant,  is 
w^Jj^^diesrivecFfrom  the  general  patent  law,  and  from  the  act 
Lit,  ijN^J* Tor  the  relief  of  Oliver  Evans.     On  the  general    patent 
tout  machines  law  alone,  a  doubt  might  well  arise,  whether  improve* 
Mmth6iLiuemeilts  on  different  machines  could  regularly  be  compre- 
l?^^1^ Bended  in  the  same  patent,  so  as  to  giv^'  aright  to  the 
Sm  caeiwdre  exclusive  use  of  the  several   machines  separately,  as 
Metinei   te-well  as  a  right  to  the  exclusive   use  of  those  machines 
SettasTlMe"  in  combination.     And  if  such  a  patent  would  be   frregt 
Jj^JJJJ^JuIar,  it  would  certainly  furnish  an  argument  of  no  in- 
m     «»bina- consi(]erable  weight  against  the  construction.    J5ut  the 
however  Oik  ''act  for  the  relief  of  Oliver  Evans"  entirely  removes 
•fcnbtreliefofthis  doubt.     That  act  authorizes  the  sejcretarv  of  state 
Sllwi^i^to  issue  a  patent,  granting  to  the  said  Oliver  Evans  the 
**■«•*••         full  and  exclusive  right,  in  his  invention,  discovery, 
*nd  improvements  in  the  art  of  manufacturing  flour,  and 
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in  the  several  machines  which  he  has  invented,  dis-      1018. 
cohered,  improved,  and  applied  to  that  purpose. 

Of  the  authority,  then,  to  make  this  patent  co-exten- 
sive with  the  const  ruction,  for  which  the  plain tifTs  coun- 
sel contends,  there  can  be  no  doubt 

The  next  object  of  inquiry  is,  the  intention  of  the  Intritim  tf 
parties^  so  far  as  it  nuy  be  collected  from  .sources  to  thej»mi  ie 
whfch  it  is  allowable  to  resort  '  O.  It 

The  parlies  are  the  government,  acting  by  its  agents, 
and  Oliver  Evans. 

The  intention  of  the  government  amy  be  collected 
from  the  "act  for  the  relief  of  Oliver  Evans."  that 
act  not  only  confers  the  authority  to  issue  the  grant  1 
feuti  alcpresses  the  intention  of  the  legislature  re- 
specting its  extent.  It  may  fairly  be  inferred  from 
it,  that  the  legislature  intended  the  patent  to  include 
both  the  general  result,  and  the  particular  improved 
machines,  if  such  should  be  the  wish  of  'the  appli- 
cant. That  the  executive  officer  intended  to  make' 
the  patent  co-extensive  with  the  application  of  OH- 
er  Evans,  and  with  the  special  act,  is  to  be  inferred 
from  the  reference  to  both  in  the  patent  itself.  If, 
therefore,  it  shall  be  satisfactorily  shown  from  his  ap» 
plication,  to  have  been  tas  intention  of  Oliver  Evans 
to  obtain  a  patent  including  both  objects,  that  must  be 
presumed  to  have  been  also  the  intention  of.  the  grant- 
or. 

The  first  evidence  cf  the  intention  of  Oliver  Evans  is 
furnished  by  the  act  for  his  relief.  The  fair*  presump- 
tion is,  that  it  conforms  to  his  wishes ;  at  least,  that  it 
does  not  transcend  them. 

The  second,  is  his  petition  to  the  secretary  of  state* 
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lilt,  which  speaks  of  his  having  discovered  certain  useful 
improvements,  and  prays  a  patent  for  them,  "agreeably 
to.  the  act  of  congress,  entitled,  an  act  fop  the  relief  of 
Oliver  Evans."  This  application  isfor  a  patent  co-ex- 
tensive with  the  act. 

This  intention  is  further  manifested  by  his  specifica- 
tion. It  is  not  to  be  denied,  that  a  part  of  this  speci- 
fication would  indicate  an  intention  to  consider  the 
combined  operation  of  all  his  machinery  as  a  single 
improvement,  for  which  he  solicited  a  patent  But 
the  whole  taken  together,  wiir  not  admit  of  this  expo- 
sition. The  several  machines  are  described  with  that 
distinctness  which  would  be  used  by  a  person  in- 
tending to  obtain  a  patent  for  each.  la  his  number  4. . 
which  contains  the  specification  of  the  drill,  he  asserts 
lis  claim,  in  terms,  to  the  principles,  and  to. all  the  ma- 
Chines  he  had  specified,  and  adds,  "they  may  all  be 
united  and  Combined  in  one  flour-mill,  to  produce  my 
improvement  in  Ihte  art  of  manufacturing  flour  com- 
plete, or  they  maybe  used  separately  for  any  of  the  pur- 
poses specified  and  allotted  to  them,  or  to  produce  my 
improvement  in  part,  according  to  the  circumstances 
*of  the  case." 

Being  entitled  by  law  to  a  patent  for  all  and  teach 
of  his  discoveries ;  considering  himself,  as  he  avers 
in  his  specification  and  affirmation,  as  the  inventor- of 
each  of  these  improvements;  understanding,  as  he  <fc- 
clai.es  he  did,  that  they  might  be  used  together  so  as 
to  produce  his  improvement  complete,  or  separately, 
so  as  to  produce  it  in  part ;  nothing  can  be  more  lib- 
probable,  than  that  Oliver  Evans  intended  to  obtain  a 
patent  solely  for  their  combined    operation.    His  affi- 
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mation,  which  is  annexed  to  his  specification,  confirms      ltft< 
this  reasoning.    To  the  declaration  that  he  is  the  in- 
ventor of  these  improvements,  he  adds,  "for  -which  he 
solicits  a  patent."     ' 

With  this  conviction  of  the  intention  with  which   it 
was  framed,  the  instrument  is  to  be  examined. 

The  patent  begins  with  a  recital,  that   Oliver  Evans    Coattraetion 
had  alleged  himself  to  be  the  investor,  ofane'w  and  {£  JxeF** 
useful  improvement  in  the  art  of  manufacturing  flour, 
Ac.  by  the  means  of  several  machines,  for  a  description 
of  which  reference  is   made  to  his  specification. 

It  will  not  be  denied,  that  if  the  allegation  of  Olive* 
Evans  was  necessarily  to  be  understood  as  conforming 
to  this  recital,  if  our  knowledge  of  it  was  to  be  derived 
entirely  from  this  source,  the  fair  construction  would 
be,  that  his  application  was  singly  for  the  exclusive 
right  to  that  improvement  which  was  produced  by  the 
combined  operation  of  his  machinery.  But  in  constru- 
ing these  terms,  the  court  is  not  confined  to  their  most 
obvious  import.  The  allegation  made  by  Oliver 
Evans,  and  here  intended  to  be  recited,  is  in  his  peti- 
tion to  the  secretary  of  state.  That  petition  is  embod- 
ied in,  and  becomes  a  part  of  the  patent.  It  explains 
itttelf,  and  controls  the  words  of  reference  to  it.  His 
allegation  is  not  "that  he  bus  invented  a  new  and  use- 
ful improvement,"  but  that  he  has  discovered  certain 
useful  improvements.  The  words  used  by  the  depart- 
ment of  state  in  reciting  this  allegation,  must  then  be 
expounded  by  the  allegation  itself,  which  is  made  t 
part  of  the  patent 

The  recital  proceeds,  "which  improvement  has  hot 
been     known,"    &c.     These   words  refer    clearly  to 


S»  CASES  1*  THE  SUPREME  COtT*T 

Itlf 4  the  improvement  first  mentioned  and  alleged  in  the 
petition  of  Oliver  Evans,  and  are  of  course  to  be  con* 
trolled  in  like  manner  with  the  antecedent  word*,  fy 
that  petition.  This  part  of  the  recital  is  concluded  If 
adding,  that  Oliver  Evans  has  affirmed,  that  he  does 
verily  belieye.  himself  to  be  the.  true  invefttor  or  discov- 
erer Of  the  said  improvement. 

fiat  the  affirmation  of  Oliver  Evans,  like  his  petition, 
is  embodied  an  the  grant,  and  must,  of  coarse,  ex- 
pound the  recital  of  it.  That  affirmation  is,  that  he 
does  verily  believe  himself  to  be  the  true  and  original 
inventor  of  the  tVn^rcrcmcii^  contained  in  his  specifi- 
tion. 

In  every  instance,  then,  in  which  the  word  im- 
provement is  used  m  the  singular  number  throughout 
the  part  of  recital  of  this  patent,  it  is  used  in  reference 
to  a  paper    contained  in  the    body  of   the    patent,  j 

which  corrects  the  term,  and  shows  it  to  be  inac- 
curate. 

.  The  patent,  still  by  way  of  recital,  proceeds  to  add, 
<(and  agreeably  to.  the  act  of  congress,  entitled  'an  act 
for  the  relief  of  Oliver  Evans,' which  authorises  the 
secretary  of  state  to  secure  to  him,  by  patent,  the  ex- 
clusive right  to  the  use  of  such  improvement  in  the  ait 
of  manufacturing  flour  an  1  mea-1,  and  in  the*  several 
machines  which  he  has  discovered,  improved,  and  ap- 
plied to  that  purpose  ;  he  has  paid  into  the  treasury,  &c. 
and  ptesented  a  petition  to  the  secretary  of  state,' signi- 
fying a  desire  of  obtaining  an  exclusive  property  in 
the  said  improvement,  and  praying  that  a  patent  may  be 
granted  for  that  purpose." 
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To  what  do  the  words  "jaW  improvement'*  related  IWfc 
The  answer  which  has  been  given  at  the  bar  ia  entirety 
c'qOect.  To  the  improvement  mentioned  it)  the  stat* 
ufe  and  in  th*  petition,  to  both  of  which  .direct  refer* 
enteismadet  jbut  in.  the  statute,  and  in  the  petition, 
the  frord  used  ia  "improvements  ,"*  in  the  plural.  The 
patent,  therefore!  obviously  affixed  to  ihe  word  im- 
provement, in  the  singular,  the  same  sense  in  which 
ihe  plural  is  employed,  both  in  the  statute  and  in  the 
petition.  We  are  compelled  from  the  whqhs  context 
so  to  crnstrue  the  word  in  every  place  in  \vnich  it  ia 
ttsed  in  th*  recital,  because  it  ia  constantly  employed 
%fth  express  reference  to  the  act  of  congress,  or  to 
tititole  'document  embodied  in  the  patent,  in  each  of 
which  the  pleural  is  used, 

i¥ben,  then,  the  wbrds  "said  improvement^  are  ua*> 
ett  as  a  term  of  grant,  they  refer  to  the  Words  of  the 
recital,  which  hove  been  already  noticed,  and,  must  be 
construed  in  the  same  sense.  This  construction  is 
rendered  the  more  necessary  by  the  subsequent  words, 
which  refer  for  a  descYiption  of  the!  improvement 
to  the  schedule.  It  also  derives  some  weight  from 
the  words  "according  to  law,"  which  are  annex- 
i*d  to  the  words  of  grant*  These  words  can  refer  on- 
ly to  the  general  patent  law,' and  to  the  "act  for 
the  relief  of  Oliver  Evans."  These  acts,  taken  to- 
gether, seem  to  require  that  the  patent  should  con- 
form to  the  specificatiop,  affirmation,  and  petition  at 
the  applicant. 

It  would  seem  as  if  the  claim  of  \01iver  Evans  was 
rested  at  the  circuit  court,  on  the  principle,  that  a 
grant  for  an  improvement,  by  the  combined  operation 
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M*  of  all  the  machinery,  necessarily  included  a  right  to  the 
distinct  operation  ofeachpait,  inasmuch  as  the  whole 
comprehends  all  its  parts.  After  very  properly  reprtt- 
ipg  this  idea,  the  judge  appears  to  have  considered  the 
department  of  state,  and  the  patentee*  as  having  pro- 
ceeded upon  it  in  making  out  this  patent.  He  suppo- 
sed the  intention  to  be,  to  convey  the  exel  ive  right 
in  the  parts  as  well  as  in  the  whole,,  by  a  grant  of  the 
whble;  but  as  the  means  used  are  in  law  incompetent 
to  produce  the  effect,  he  construed  the  grant  according 
to  his  opinion  of  its  legal  operation. 

There  is  great  reason  in  this  view  of.  the  case,  and 
tbis  court  has  not  discarded  it  without  hesitation.  But 
as  to  the  grant,  with  the  various  documents  which  form- 
a  part  of  it,  would  be  contradictory  to  itself;  as  these 
apparent  contradictions  are  all  reconciled  by  consider- 
ing the  word  "improvement'',  to  be  in  the  plural  in- 
stead of  the  singular  number;  as  it  is  apparent  that 
this  construction  give*  to  the  grant  its  full  effect,  and 
that  the  opposite  construction  would  essentially  defeat 
iir  this  court  has,  after  much  consideration  and  doubt, 
determined  to  adopt  it,  as  the  sound  exposition  of  the 
ipetrunient. 

The  second  error  alleged  in  the  charge,  is  in  di- 
recting the  jury  to  find  for  the  defendant,  if  they  should 
be  of  opinion  that  the  hopperboy  was  in  use  prior  to 
t&e  improvement  alleged  to  be  made  thereon  by  Oliver 
Evanp. 

This  part  of  th«  charge  seems  to  be  founded  oa- 
ths opinion,  that  if  the  patent  is  to  be  considered  as 
S  grant  of  the  exclusive  use  \of  distinct  improvements 
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it  i*  a  grunt  sor  the  hopperboy  itself,  tod  not  lot  an      ft  It 
improvement  on  the  hopperboy. 

The  counsel  for  the  plaintiff  contends,  that  this  part 
of  the  charge  is  erroneous,  because,  by  the  "act  for  the 
relief  of  Oliver  Evans,"  Congress  has  itself  decided 
that  he  is  the  inventor  of  the  raachipes  for  which  he 
solicited  a  patenf,  and  has  left  that  point  open  to  judi- 
cial inquiry. 

This  court  is  not  of  that  opinion.     Without  inquir-  S**1*' Wh* 


I  her  coi 
ing  whether  Congress,  in  the  exercise  of  its  power  J?n  ^J** 
"to  secure  for  limited  times,  to  authors  and  inventors,  dmdual  is  an 
the  exclusive  right  to  their. respective  writings  and  dis- TentnrfMa*to 
coveries,"  may  decide  the  fact  that  an  individual  is  an  JSffijLffc 

author  or  inventor,  the   court  can  never  presume  Con-  !°  the  original 

/  r  n>  of  the  an* 

gress  to  have  decided  that  question  in   a  general  act,  thorehiporin- 

the  words  of  which  do  not  render  such  construction  un-  this  as  it  may, 

avoidable.     The  words  of  this  act  do  not  require  this  ^t5cSl«d  the> 

construction*.     They  do  not  grant  to  Oliver  Evans  the***1^* 

exclusive  right  to  use  certain  specified  machines;  but 

the  exclusive  light  to  use^  his  invention,  discovery,  and 

improvements;  leaving  the  question  of  invention  and 

improvement  open  to  investigation,  under  the  general 

patent  law. 

The  plaintiff  has  also  Contended,  that  it  is  not  ne- 
cessary for  the  patentee  to  show  himself  to  be  the 
first  inventor  or  discoverer.  That  the  law  is  satisfied 
by  his  having  invented  a  machine,  although  it  may 
have  been  previously  discovered  by  some  other  per" 
son. 

Without  a  critical  inquiry  into  the  accuracy  with 
which  the  term  invention  or  discovery  may  be  ap- 
plied to  any  other  th*n  the  first  inventor,  the  court 

Voi.  IIL  66 
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considers  this  question  as  completely  cfeeiJed  by  the 

6th  section  of  the  general  patent  act.    That  declares, 

that  if  the  thing  was  not  originally  discovered  by  lie 

Eaton,     patentee,    but    had   been    in    use,    or    had  beer*  de- 

^£d  by  p£  scribed    in   some    public    work,  anterior  to  the  sup- 

BT5JrSrb5CPosed  discovery    of  the   patentee,  judgment  shall  be 

scribed  in   *rendered  for  the  defendant,  and  the  patent    declared 

public     work 
anterior  to  the  void . 

SfSry^tbe^     Admitting  the   words    "originally  discovered,"  to 
*Swther  ^the^  explained   or  limited  by  the  subsequent  words,  still 
CUnS  **d  *r if  *ke  ^1%  bad  been  in  use^  or  had  been  described  in 
thi*  preTioue  a  public  work,  anterior  to  the  supposed  discoveiy,  the 
Sol^^Su1^  patent  is  void.     It  may  be  that  the  patentee  had  no 
knowledge  of  this  previous  use  or  previous  descrip- 
tion; still   his  patent  is  void:  the  law  supposes  he 
may  have   known  it;  and   the  charge  of  the  judge, 
which  mitst  be   taken  as  applicable  to  the  testimony, 
goes  no  farther  than  the  law. 
a«.  i*  emi-     The  real  inquiry  is,  does    the   patent  of    Oliver 
^Me^t^to  the  Evans  comprehend  more  than  he  has  discovered  ?    If 
SifcMWrtfc  for  the  whole,  hopperboy,  the. jury  has  found 
Jj?h»J»     '•  that  this  machine  was  ip  previous  use.     If  it  embraces 

fowled,  and ott]T  his  improvement,  then  the  verdict  must  beset 
of  afefmprov*    \' 

smm  on  ma  aside. 

wf^timver     The  difficulties  which  embarrass  this  inquiry  are  no* 
***  less  than  those  which  were  involved  in  the  first  point. 

Ambiguities  are  still  to  be  explained,  and  contradictions 
to  be  reconciled. 

*The  patent  itself,  construed  witnout  reference; to 
the  schedule  and  other  documents  to  which  it  refers, 
ami  which  are  incorporated  in  it,  would  be  a  grant 
.e|f  »  eiiigl*  improvement;  but  construed  with  those 
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documents,  ft  has  been  determined  to  be  a  grant  of  the  Jilt, 
several  improvements  which  he  hat  made  in  the 
machides  enumerated  la  his  specification.  *  But  the 
grant  \s  confined  to  improvements.  There  is  no  ex 
pression  in  it  hich  extends  to  the  whole  of  any  one  of 
the  machines  which  are,  enumerated  in  hid  specification 
or  petition.  The  difficulty  grows  out  of  -the  complexi- 
ty and  ambiguity  of  the  specification  and  petition. 
His  schedule  states  his  first  principle  to  be  the  opera* 
lion  of  his  machinery  on  the  meal  from  its  being 
ground' until  it  is  bolted.  He  adds  "this  principle  I 
apply  by  various  machines,  which  I  have  invented, 
constructed,  and  adapted  to  the  purposes  hereafter 
specified," 

His  second  principle  is  the  application  of  the  power 

that  moves  the  mill  to  hi*  machinery. 

The  application  of  these  principles,  he  says,  to  manu- 
facturing flour,  is  what  Tie  claims  as  his  invention  or 
improvement  in  the  art. 

He  asserts  himself  to  be  the  inventor* of  the  machines 
and  claims  the  application  of  these  principles,  to  the 
improvement  of  the  process  of  manufacturing  flour,  and 
other  purposes,  as  his  invention  and  improvement  in 
the  art. 

The  schedule  next  proceeds  to  describe  the  different 
machines  as  improved,  so  as  to  include  in  the  descrip- 
tion the  whole  machine,  without  distinguishing  his 
improvement  from  the  machine,  as  it  existed  previous 
thereto;  and  in  his  fourth  number  he  says,  "I  claim 
the  exclusive  right  to  the  principles,  and  to  all  the  ma- 
chines above  specified,  and  for  all  the  uses  and  purpo- 
ses specified,  as  not  having  been  heretofore  known  or 
used  before  I  discovered  them*" 
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f  1818.  If  the  opinion  of  the  court  were  to  be  formed  Oil  the 
schedule  alone,  it  would  be  difficult  to  deny  that  the  ap- 
plication of  Oliver  Evans  extended  to  all  the  machines 
it  describes.  But  the  schedule  is  to  be  considered  in 
connection  with  the  other  documents  incorporated  in 
the  patent. 

*The  affirmation  which  is  annexed  to  it  avers,  that 
he  is  the  inventor,  not  of  the  machines,  but  of  the  im- 
provements herein  above  specified. 

In  his  petition  he  states  himself  to  hare  [discovered 
certain  useful  improvements,  applicable  to  the  art  of 
manufacturing  flour,  and  pi  ays  a  patent  for  same  ; 
that  is,  for  his  improvements,  agreeably  to  the  act  of 
congress,  entitled,  "an  act  for  the  relief  of  Oliver 
Evans."  After  stating  the  principles  as  in  nis  sched- 
ule, he  adds,  "the  machinery  consists  of  an  improved 
elevator,  an  improved  conveyor,  an  improved  hopper- 
boy,  an  improved  drill,  and  an  improved  kiln- 
dryer." 

Although,  in  his  specification,  be  claims  a  right  to 
the  whole  machine,  in  his  petition  he  only  asks  a  pa* 
tent  for  the  improvements  in  the  machine.  The  dis- 
tinction between  a  machine.,  and  an  improvement  on* 
a  machine,  or  an  improved  machine,  is  too  clear  for 
them  to  be  confounded  with  each  other. 

The  act  of  congress,  agreeably  to  which  Evans  pe- 
titions for  a  patent,  authorizes  the  secretary  of  state; 
to  issue  one,  for  his  improvements  in  the  art  of  manu- 
facturing flour,  "and  in  the  several  machines  which  he 
has  invented,di9cpvere4,  imprpvedy^nd  applied  to  tha  t 
purpose." 
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Tn  conformity  with  this  act,  this  schedu'e,  and  this  lilt, 
petition,  the  secretary  of  state  issues  his  patent,  whieh, 
in  its  terms,  embraces  only  improvements.  Taking  the. 
whole  together,  the  court  is  of  opinion,  that  the  patent 
is  to  be  constructed  as  a  grant  of  the  general  result  of 
the  whole  machinery,  and  of  the  improvement  in  each 
machine.  Great  doubt  existed  whether  the  4rord*  of 
the  grant,  which  are  expressed  to  be  for  an  improve- 
ment or  improvements  only,  should  be  understood  &s 
purporting  to  be  a  patent  only  for  improvements;  or 
should  be  so  far  controuled  by  the  specification  and  pe- 
tition, /as  to  be  considered  as  a  grant  for  the  machine 
as  improved,  or  in  the  words  of  the  schedule  and  petition, 
for  *can  improved  elevator,  an  improved  conveyor, 
tin  improved  hopperboy,  an  improved  drill,  and  an 
improved  kiln  dryer/'  The  majority  of  the  court 
came  at  length  to  the  opinion,  that  there  is  no  sub- 
stantial difference,  as  they  are  used  in  this  grant, 
"whether  the  words  grant  a  patent  for  an  improvement 
<?n  a  machine,  or  a  patent  for  an  improved  machine-; 
since  the  machine  itself,  without  the  improvement, 
would  not  be  an  improved  machine.  Although  I  did 
not  concur  in  this  opinion,  I  can  perceive  no  inconve- 
nience from  the  construction* 

It  is,  then,  the  opinion  of  this  court,  that  Oliver 
Evans  may  claim,  under  his  patent,  the  exclusive 
use  of  his  inventions  and  improvements  in  the  art  of 
manufacturing  flour  and  meal,  and  in  the  several 
machines  which  he  has  invented,  and  in  his  im- 
provements on  machines  previously  discovered. 
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1818*         In  all  cases  where  hfa  claim  is  for  an  improvement 
S£^£'    on  *  machine)  it  will  be  encumbent  on  him  to  show  the 
?#         extent  of  his  improvement,  so  that  a  person  tinder- 
Eaton,     standing  this  subject  may  comprehend  distinction  what 
WW*  the**  co°8ists. 
it^0|»'fo     Some  doubts  have  been   entertained   respecting  the 
provwneni  on  jurisdiction  of  the  courts  of  the  United  States,  as  both 
■KMtAowtbathe    plaintiff  and  defendant  ate  citizens  of  the  same 
£^«Lirt-,tate-     Tb*  bti*  section  of  the  act  to,  promote  the  pro- 
^^JjJJ^'gress  of  useful  arts,  which  gives  toe very  patentee  a 
right  to  sue  in  a  circuit  court  of  the  Uniied  States,  in 
m^f'tra  k!ca9e  *"$  Hghtsbe  violated,  is  repealed  by  the  3d  section 
»yg^^ofthe  act  ot  1800,  ch.  179.  (xxv.)  which  gives  the  m- 
intjawTioMtion  in  the  circuit  cow$  of  the  United  States,  where'  a 
rifS^o  w»  in  patent  is  granted  "pursuant"  to  that  act,   or  to  the 
■J*L   JSSmI  for  the  promotion  of  useful  arts.    This  pjrteat,  it 
m    i^^SJi*1**  ^ecn  "^  l*  grantec')  not  in  pursuance  of  either  of 
ataoftlMaaaietbose  acts,  >ut  in  pursuance  of  the  act  "for  the  relief  of 
Mlf#  Oliver  Evans,"     But  this  court  is  of  opinion,  that  the 

act  for  the  relief  of  Oliver  Evans  is.  engrafted  on  the 
general  act  for  th*  promotion  of  useful  arts,  and  that 
the  patent  is  issued  in  pursuance  of  both.  The  juris- 
diction of  the  court  is,  therefore,  sustained. 

As. the  charge  delivered  in  the  circuit  court  to  the  ju- 
ry differs  in  some  respects  from  this  opinion,  the  judg- 
ment rendered  in  the  court  is  reversed  and  annulled 
and  the  cause  remanded  to  the  circuit  court,  withdiiec-. 
tions  to  award  a  venire  facias  de  novo,  and  to  proceed 
therein  according  to  law. 

Judgment  reversed. 


Jtoq* 
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Judgment.     This  cause  came  on  to  be  he$rd  on  the      WW* 
transcript  of  the  record  .pf  the  circuit  court  for  the  dis- 
trict of  Pennsylvania^  and  was  urged   by  counsel*     On        ▼, 
consideration  whereof,    this  court  is  of  opinion,  that     $ 
there  is  error  in   the  proceedings  of  the  said  circuit 
court  in  thi$,  that  the  said  court  rejected  testimony 
.which  ought  to  have  been  admitted ;  and  also  in  tfeis, 
that  in  the  charge  delivered  to  the  jury,  the  ppituot  is  . 
expressed  that  the  patent,  on  which  this  suit  waa  insti- 
tuted, conveyed  to    Oliver   Evans   only    an  exclusive 
right  to  his  improvement    in  manufacturing   flour   and 
meal,  produced  by  the  general  combination   of  all  Jiis 
machinery,  and  not  to  his  improvement  in  the  several  . 
machines  applied  to  that  purpose  ;  and   also,  that    the 
said  Oliver  Evans  was  not  entitled  to  recover,    if  the 
hopperboy,  in  his  declaration  mentioned,  had  been  in 
use  previous  to  his-  alleged  discovery.     Therefore,  it 
ia  considered   by  this  court;  that  the  judgment   of  the 
circuit  court  be   reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  said  circuit  court,  witn  direc- 
tions to  award  a  venire  facias  de  novo.* 

.  a  See  Apptndixt  Note  II. 
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1818. 

(CHANC.Wt.J 

Lunox  tt  al>  v,  Paovt. 

"fba  nadoraer    of  a  pmmifvnry  note,    whoh.ia  bo**  charged  by  dm  «r 
\iee  of  ho  dtfimliof  ibe  maker,  it  no>  tn  ilkd   lo  ho  protection  of  a 
•  court  of  oqnit)  m  a  wirety  ;  the  bolder  may  procee  I   against  either 
party  al  bia  pleaaore,  aitd  docs  not   diecharge  ibe   cirdorrer,  by  sot  if 
tnrog ,  or  by  countermanding  an  eiecotion  agatnat  tb«*  anther. 

By  the  eUtnle  ofMat>lar.d,  of! 763,  ch   23  a.  8.  which  in  pribapa  only 
doclarntory  of  the  common  law,  an   endoraer  baa*  a  right  to  pay   the 
anooaut  of  iho  nolo  or  bill  to  the  holder,   and  to  bo  atfbreg  led  lo  all 
bia  fig b'a  by  obtaining  an  aatigncneni  oftbo  bolderVjedgmeot  agejaet 
the  avaker. 

The  ana  war  of  a  defendant  in  chancery,  iHoagh  So  may  be  interered  la> 
Iho  whole  araoent  in  con  irons  roy,  i*  conclusive  evidence,  if  vbcdbV 
Uadioled  by  tha  leoiimony  of  any  witoeaa  in  the  canto. 

Appeal  from  a  decree  of  the  circuit  court  for  the* 
district  of  Columbia. 

The  facts  of  this  case  were  as  follow  :  William' 
Prout,.  the  plaintiff  in  the  court  below,  on  the  29th  of 
July,  1812;  endorsed,  without  any  consideration,  a 
promissory  note  made  by  Lewis  Deblois,  in  his  favour? 
for  4,400  dollars  payable  in  thirty  days  after  date. 
This  note  was  discounted  by  the  defendants,  as  trus- 
tees tor  the  late  bank  of  the  United  States,  for  the 
accommodation  and  use  o'f  the  maker,  and  not  being- 
paid,  an  actipn  was  brought  against  him,  and  another 
against  the  endorser,  in  the  name  of  the  trustees,  arid 
judgment  rendered  therein  in  the  .  same  circuit  court, 
in.  the  term  of  December,  1813. 

In  the  April  following,* Prout,   fearful    of  Btbloiav* 
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failure?  called  on  the  defendant  Davidson,  who  was      1*1*. 
agent  of  the  other  defendants,  and  requested  hijn  to     j**^ 
issue  a  Jmi  fiscw  on  the  judgment  against  Deblois,        f 
promising  to  show  the    marshal  property  6ff  which     Prtrf* 
to  levy.    On  the  16th  of  April,  or  thereabouts,  Da* 
vidson  directed  an  execution  of  that  kind  to  issue, 
and  Prout,  on  Being  apprized  thereof,  offered  to  point 
out  to   the  marshal  property  of  the  defendant,  and 
to  indemnify  him  for  taking  and  selling  the  same, 
Btit    befote  any  thing   farther  was  done,   Davidson 
countermanded  this  execution,  and  on  the  2d  of  Mayr 
1814,  or  thereabouts,  a  ca.  sa.  was  issued  against  De* 
Mois  by  the'  clerk  through  mistake,  and  without  any 
order  of   Davidson  or  the   other  defendants.      This" 
was  served  on  Deblois  on  the  10th  of  May,  who  af- 
terwards took  the  benefit  of  the  insolvent  laws  in 
force   within  the   district  of-  Columbia,  the  effect  of 
which  was  to  divide  all  his  property  among  his  credi- 
tors, whose  demands  were  very  consider  able.     It  ap 
pears,  from  the  evidence,  probable  that  if  the  fieri  far 
etas  had  Been  prosecuted  to  effect,  a  great  part  of  the 
money  due  on  the  judgment  against  Deblois,  which 
had  been  recovered  on  the  note  endorsed  by  Prout, 
would  have  been  raised,   and  the  latter,  in  that  case, 
would  have  had  to  pay  but  a  small  sum  on  the  one 
against  him.    But  cs  matters  stood,  little  or  nothing 
Was  expected  from  the  estate  of  Deblois ;   and,  of 
course,  no  part  of  the  judgment  against  Prout  could 
be  satisfied  in  that  way,  but  the  whole  still  remained 
due  and  unpaid. 

The  fieri  facias  appears  to  have  been  countermand* 

VeVlH.  67 
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ISIS,     ed  the  day  after  it  was  received  by  the  pershal,  of 
which  Prout  had  notice  soon  aiter. 

On  these  facts,  the  circuit  court  decreed  that  the  ap» 
pellanta  ahofild  ha  perpetually  enjoined  from  proceed- 
iag  at  law  oh  the  judgment  which  they  had  obtained 
against  Prout,  and  that  they  shouM  also  pay  him  his 
costs  of -suit  to  be  taxed-.  From  this  decree,  the  defen- 
dants below  appealed  to  this  court. 

JfaNfclM.  Mr.  Key,  for  the  appellants,  argued,  that  this  being 
a  negotiable  instrument,  the  liability  of  the  plaintiff 
btflow,.  after  notice  of  non-payment  by  the  maker, 
was  no  longer  conditional,  -and  depending  on  the  de- 
fault of  the  maker;  so  that  the.  holders  of  the  note 
could  proceed  against  hioa  alone,  without  taking  any 
steps  against  the  maker.  That,  therefore,  they  were 
not  bound  to  issue  the  fieri  facias  against  Deblois,  on 
the  application  of  the  plaintiff.  That  having  issued 
it,  they  bad.  a  right  to  countermand  it,  provided  they 
did  not  place  the  plaintiff  in  a  worse  situation  than  he 
was>m  before  it  was  issued.  That  the/,  fa.  was  not 
countermanded  with  any  view  to  injure  the  plaintiff, 
but  because  the  agent  ha<J  ascertained  that  the  trus- 
tees of  the  bank  were  not  bound  to  issue  the  JL  fa* 
in  the  first  instance,  and  that  it  was  neither  right  nor 
safe  for  the  bank  to  give  thereby  a  preference  to  the 
.  plaintiff  over  other  endorsers  of  Deblois.  And  that 
the  plaintiff  was  not  placed  in  a  worse  situation  by 
countermanding  the Jf-  fa. ;  but  had  it,  in  his  power, 
under  the  act  oi  assembly  of  Maryland  of  1763,  ch» 
93*  to  tender  the  amount  of  the  note  to  the  agent  of 
tfce«beok*~and  obtain  an  assignment  of  the-  judgment,, 
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"by  which  he  might  hare  secured  himself,  by  levying  on      IBIS, 
the  property  still  in  the  ^possession  of  Deblot*. 

Mr.  Jones  and  Mr.  Lat*>  for  the  respondent  aftd 
plaintiff  below*  argued,  that  the  plaintiff  being  a  mere 
gratuitous  surety,  was  entitled  to  the  protection  of,  a 
court  of  equity.  That  even  in  a  court  of  law,  it  had 
been  determined,  that  where  the  holder  of  a  bill  gave 
an  indulgence  to  the  -acceptor,  after  judgment,  the 
endorser  was  discharged.*  That  of  all  'forms  of 
suretyship,  that  by  endorsement  emphatically  entitles 
the  surety  to  protection.  The  relative  obligations 
between  the  holder  and  endorser  require  the  former 
in  the  first  instance,  to  look  to  the  drawer  for  pay- 
ment, and  to  give  notice  of  his  default  to  the  endor- 
ser. The  relief  given  by  courts  of  equity  to  sureties 
on  a  bond  is  derived  from  the  common  law  princi- 
ples in  favour  of  endorsers.  A  surety  has  a  right  to 
come  into  equity, .  and  compel  the  creditor  to  proceed 
against  the  principal  debtor.*  If  the  party  for 
whose  benefit  a  contract  is  made  prevents  its  execu- 
tion, thef  contract  is  rescinded.  The  contract  be- 
tween the  holder  and  endorser  is,  that  the  former 
shall  seek  payment  of  the  maker  before  he  resorts 
to  the  endorser.  If  he  disables  the  maker  from 
paying,  the  endorser  is  discharged.  If  the  holder 
of  the  bill,  or  note,  gives  time  to  the  acceptor  or 
maker,  in  prejudice  of  the  endorsers,  without  their 

#  English  v.  Darfey,  8  B6$.  if  Put.  6 1 . 

*  Nisbet  v.  Smith,  2  Bro.  Cfc.  Ca:  57%     Bees.  v.  Herring 
Sao,  2  Ft*.  Jim,  64a 
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1818,  concurrence,  they  will  be  discharged  from  all  liabili- 
ty, although  they  may  have  been  previously  cbarg. 
ed  by  notice  of  non-payment*  The  doctrine  of  equi- 
ty, that  a  surety  is  discharged  by  any  indulgence 
shown  to  the  principal  by  the  cceditpr  in  prejudice  of 
the  surety,  is  applicable  to  every  t  species  of  surety- 
ship, whether  absolute  or  collateral  ;  and  whether  the 
liability  of  the  co-obligors,  sureties,  or  endorsers,  has 
beed  fixed  by  judgment  or  not.*  If  giving  time,  stay- 
ing execution,  or  taking  new  security,  in  consideration 
of  indulgence,  releases  the  surety,  how  much  more 
ought  he  to  be  discharged  by  the  countermand  of  an 
execution  on  which  the  money  might  have  been  levied.' 
The  statute  of  Maryland  is  only  in  affirmance  of  the; 
pre-existing  rules  of  equity.  Nor. -does  it  apply  to  this 
-case  ;  the  issuing  of  the  fieri  facias^  at  the  plaintiff 'a 
solicitation,  being  a  waiver  of  a)]  right  to  demand  * 
compliance  with,  the  act, 

Mr*  Key,  in  reply,  insisted,  that  a  court  of  equity 
liquid  not  relieve  in  such  a  case  as  this,  even  if  the 
plaintiff  was  to  be  considered  as  a  gratuitous  surety. 
That  the  cases  cited  of  co-obligors,  or  sureties,  is 
bonds,  were  not  pertinent.  This  is  a  commercial  con- 
tract. The  drawer  of  the  note  having  made  default, 
and  the  endorser  having  had  legal  notice  of  non-pay- 
ment, becomes  liable  absolutely.  His  engagement 
ceases  to  be  collateral  and  contingent,  and  he  if  cosf 
verted  into  a  principal   debtor.     The    punctuality    of 

aChitiy  on  BUU,  300.  dm.  ed.  1817. 
6.  Nisbet  t.  Smith,  t  Bro,  Ch.  Ow. -578.     Reef  V.  Berring- 
toa.  2  Vm,  Jun.  640.  Law  v.  The  E.  I.  Company.  4  Yt$.  8*4. 
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commercial  dealings,  and  the  preservation  of  papei  1818* 
credit  requires  that  it  should  be  so.  An  indulgence 
given  to  the  maker  can.no  more  discharge  the  endors- 
er, when  thus  fixed,  than  an  indulgence  to  him  will  dis- 
charge the  maker.  The  law  does  not  require  that  the 
holder  should  take  any  active  measures  of  diligence  ; 
nor  can  a  single  case  be  found  where  a  court  of 
equity  has  compelled  him  to  take  any  such  meas- 
ures. 

Mr.  Justice  Livingston  delivered  the  opinion  of  the  March  Ml. 
court,,  and,  after  stating  the  facts,  proceeded  as  fol- 

The  only  ground  on  which  vthis  deeree  can  be  sus-  <*  a  pra«iM»- 

ty.  MIA  wa# 
tainedis,  that  the  countermand  by  Davidson  of  the  hu fern chaiy 

Jieri  facias  which  had  issued  on  the  judgment  against  SL^JJJiJr 

Deblois,  absolved  the  complainant  from  all  liability  on  jjjjj^  Jjjjjjjj 

the  one  which  had  been  recovered  against  him  on  the  to  the  aid  of  a 

court  of  oqiM&y 
same  note  ;  and  this  has  been  likened  to  certain  casesaiamuety. 

between  principals  and  sureties ;  but  it  does  no*  fall 
within  any  of  the  rufes  which  it  has  been  thought 
proper  to  adopt  for  the  protection  of  the  latter.  Al- 
though the  original  undertaking  of  an  endorser  of  a 
promissory  note  be  contingent,  and  \t  cannot  be 
charged  without  timely  notice  of  non-payment  by  the 
•maker,  yet,  when  the  holder  has  taken  this  precaution, 
*nd  has  proceeded  to  judgment  against  both  of  them, 
he  is  at  liberty  to  issue  an  execution  or  not,  as  he 
pleases,  on  the  judgment  against  the  maker,  without  af- 
fording any  cans*  of  complaint  to  the  endorser ;  or  if 
he  issues  an  execution,  he  is  at  liberty  to  make  choice 
ofthe  one  which  he  thinks   will  be  most  beneficial  to 
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I81S.      himself,  without  any  consultation  whatever  with  the  en* 
dorser  on  the  subject ;  nor  ought   he  to  be  restrained 
by  any  fear  of  exonerating  the  endorser,  from  counter- 
manding the  service  of  any  execution  which  he  may 
have  issued,  and  proceeding  immediately,  if  he  chooses, 
on  the  judgment  against  the  indorser.    And  the  rea- 
son U  obvious;  for  by  the  judgment,  they  have  both 
become  principal  debtors,  and  if  the  endorser  iuffers 
ahy     injury   by    the      negligence    of  the   judgment 
creditor,  it  is  clearly  his  own  fault,  it  being  his  duty  to 
pay  the  money,  in  which  case,  he  may  take  under  his 
By  th«  local  own  direction  the  judgment  obtained  against  the   ma- 
Jj^JJJ^Jker.     By  an  act  of  Maryland,  ft  seems  expressly  provi- 
|JJJ*^*jj£ded,  "which    is,    perhaps,    only    declaratory    of  the 
endorier  kai  a  common  law,  that  an  endorser  may  tender  to  a  plaintiff 
the  amount  orthe  amount  of  a  judgment  which  he  has  recovered 

the  note  or  hill 

t»  the  holder,  against  the  maker  of  a  note,  and  obtain  an  assignment 

and  fobs  fub-Af  :f 

hit  rights*  But  it  is  alleged,  that  in  this  case  there  was  a  posi- 

tive 'agreement  on  the  part  of  Mr.  Davidson  with  Mr. 
Prout,  to  issue  *  fieri  facias,  and  proceed  therein,  and 
that  by  not  doing  so,  the  latter  was  thrown  off  his 
guard,  and  lost  the  opportunity  of  an  indemnity  out 
of  the  estate  of  Deblois.  Without  deciding  what  might 
have  been  the  effect  of  such  an  agreement,  it  «is  suffi- 
cient to  say  thptt  there  is  no  evidence  of  it*  Mr. 
Davidson  expressly  denies  that  he  agreed  with  the 
complainant,  or  even  promised,  him  to  issue  *  fieri 
facias  against  the  estate  of  Deblois,  and  that  he  went 
no'  farther  than  to  say  that  he  would  consult  his  law* 
yer.    Not  being  able  immediately  to  find  his  lawyer, 


OF  THS  VNJTED  S  TATFS  MB 

aad  not  knowing  whether  some  advantage  night  not  be      1818. 

taken  if  he  refused  to  comply  with  the   complainant'? 

request,  he  directed  a  fieri  Jacias  to  be  issued,  which; 

for  reasons  assigned  by  him,  was  afterwards  recalled. 

To  this  answer  of  Mr.  Davidson,  it  is  supposed,  by 

the  claimant's  counsel,  no  credit  is  due,  because  hip 

commission  on  the  sum  in  question  pave  him  an  interest 

in  the  controversy,  and  be  might  be  answerable  over  to 

his  principal  for  his  conduct  in  this  business.     JVt 

constrty  that  he  would  be  entitled  to  any  commission  on 

this  sum.     It  is  quite  as  probable  Jte  was  acting  under 

a  fixed  salary,  which  would  not  be  affected  by  the  event 

of  the  suit;  and  as  to  his  responsibility,  none  could  4x» 

ist,  if  he  had  acted  within  the  scope  of  his  authority ; 

and  if  he  had  transcended  his  power  as  agent,  it  would 

hardly  be  fair  that  his  constituents  should  suffer  by  his  xlhs  umrsT 

act.    But  admitting  both  objections,  and  they  will  notj^^" 

feflecf  the  verity  of  his  answer;  for  if  he  htfd  a  direct  in-  g£||~p 

terest  in  the  event  of  the  suit,  and  to  the  extent  of  the  .fis^smWf* 

whole  sum  in  controversy,  still  his  denial  of  a  faot  di 

rectly  alleged  in  the  bill  would  be  entitled  to  full  cr*k 

it,  according  to  the  rules  of  a  court  of  equity,  Where 

not  a  single  witness  has  been  produced  to  disprote  it, 

and  where  the  circumstances  of  the  case,  and  his  j>wn 

conduct,  render  his  account  a  very  probable  one.    if 

he- had  not  been  made  a  defendant,  which  was  not  a 

verv  correct  course,  he  flight  ha \e  been  examined  as  a 

witness  for  the  other  defendant,  or  for  the  complainant; 

but,  ha  vine  been  made  a  defendant^  and  being  the  only 

one  acquainted  with  the  transaction,  the  eoug  js  o£ 
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1818*  opinion  that  his  answer,  uncontradicted  as  it  is,  i* 
proof  against  the  complainant  of  the  non-existence  of 
any,  such  agreement  as  he  alleges,  was  made  between 
them,  in  relation  to  the  issuing  of  the  fimri  facb*.-~ 
Nor  would  Ms.  Prout  have  suffered  by  the- withdrawing 
of  the  fieri  fade*,,  which  is  the  burthen  of  his  com- 
plaint, if  he  had' done  what  he  might  and  ought  to  hare 
done.  He  had  sufficient  notice  of  this  fact,-  before  the 
ea.  sa.  was  servedr  to  have  called*  and  paid  the  judge- 
ment against  him,  and  fhus  hare  obtained  a  confront 
over  the  one  which  had  toen  recovered  against  De- 
Wois.  If  he  had  done  this,  instead  of  censuring  the 
conduct  of  Davidson,*  he  might  haye  issued  a*  fieri  fa* 
eta*  himself,  and  secured  a  property,  whifch  if  it  has  not 
been  applied  towards  his  relief,  is  owing  more  to  his 
own  neglect  in  not  paying,  in  time,  a  debt  justly  due 
from  hinpelf,  than  to  any  other  cause  whatever. 

A  person  so  regardless  of  his  interest,  as  well  as  du- 
ty, as  Mr.  Prout  has  been,  who  has  not  only  refused  to 
pay  a  note  endorsed  by  hint  when  due,  but'  has  put 
the  holders  to  the  trouble^  delay,  and  expence,  of  pro 
eeeding  to  judgment  against  him,  has  but  little  right  to 
Be  dissatisfied,  if  a  court  of  equity  shall  not  think  itself 
bound  by  any  extraordinary  exertions  of  its  powers, 
to  extricate  him  from  a  difficulty  and  loss  which  he 
aught  so  easily  haye  avoided. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
complainant's  bill  must  be  dismissed,  with  the  costs  of 
that  court,  to  be  paid  by  the  complainant  to  the  defen 
dant. 

Decree  reversed.* 


v  Vide  ante,  p.  148.  Lanusse  v*  Barker*  note*. 
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(local  law.) 
Burton's  Lessee  v.  Williams  et  al. 

TV  afatc  of  North  Carolina,  by  bar  act  of  ceaaion  of  tbo  waat»rn  land*- 
of  17Si, eh.  3.  rocitad  in  tho  act  of  eongroaa  of  1790,  *b.  S8.  ae- 
cooting  thai  coation,  and  by  bar  act  of  1803,  eh.  S.  coding  to  Ten* 
oa««ao  tbo  right  to  wane  granta,  baa  parted  with  her  right  to  iarao 
granta  for  land*  within  tho  atate  of  Tooneataot  npon  ontriea  mado 
bofora  tbo  ooaaion. 

Bat  ii  $umt%  that  tbo  .hnldor  of  toch  a  grant  may  retort  to  tbo  aqoity. 
Joriadiotion  of  tbo  Uottod  Sutoa'  coorU  for  relief. 

Error  to  the  circuit  court  of  East  Tennessee. 
This  was  an  action   of  pjectment,   brought   by  the* 
plaintiff  in.  error,   to  recover  the  possession  of  5000 
acre3  of  land,  lying  in  Maury  county,  in  the  state   of 
Tennessee,  and   grs  -  <*d  to  the  lessor  of  the  plaintiff 
by  the  state  of  North  Carolina,  on  tne  14th  of  July, 
1813.     The  grant  was  fotxaded  or  an  entry  ma:!e  dn 
the  27th  of  October,  1783,  irf  \he  land  office  of  North 
Carolina,  commonly  called  John  Armstrong's  office ; 
on  a  warrant  of  survey  issued  from  the  same  office 
on  the  10th  of  July,  1784 ;  and  on  a  survey  made   on 
the  26th  of  February,  1812,   under  an  act  of  the  le- 
gislature  of   North  Carolina,  passed  in   1811.    The- 
lands  lay  in  that  part  of  Tennessee  in   which   the   dis* 
position  of  the  vacant  and  unappropriated  lands  is  re- 
served to  the  United  States  by  the  act  of  congress  of 
the  18th  of  April,  1806,  ch.  31.    This  title  was  offer- 
Vox,.  Ill  «8 
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ed  in  evidence  by  the  plaintiff  at  the  trial,,  and  m$ 
objected  to  by  the  defendant,  who  claimed  undei  a 
V.  ~  grant  from  Tennessee.  The  evidence  was  rejected 
Williams,  by  the  court  below  ;.  on  which  the  plaintiff  excepted, 
and  the  cause  was  brought  by  writ  of  error  to  this 
court. 

*■**  **  -Mr.  Harper,  for  the  plaintiff;  argued,  that  the  st*t» 
of  North  Carolina,  upder  the  conditions  of  he!  a^t  of 
1789,  eh.  2.  for  cedhfg  the  Western  lands  to  the  Uni- 
ted sftLte*,  had  a  right  to  perfect  grants  on  atfsuch 
entries  as  this,  .at  any  time  after  the  cession,  and  not 
merely  within  the  time  which  was  limited, by  the, then 
existing  laws  of  North  Carolina ;  the  conditions  of 
the  cession  being  recited  end  confirmed  in  the  act  of 
congress  of  the  3d  of  April,  1790*  ch,  83.  accepting 
that  cession*.  That  the  act  of  JNorth  Carolina  of  1803, 
eh.  3-  for  ceding  this  right  to  the  state  of  Tennessee, 
with  the  assent  of  torigrcss,  was  wholly  inoperative* 
and  void,,  for  want  of  that  assent ;  congress  not  bar- 
ing assented  simply  find  uncondftio*-illy,  as  wa&  in- 
fended  by  the  legislature  of  North  Carolina,  but  bar- 
ing coupled  its  assent  with  conditions  destructive; 
'  of  the  rights  of  that  state  and*  her  citiaehs,  under  the 
act  of  cession*  That,  consequently,  the  act  of  con* 
gross  of  the.  18th  of  April,  1806,  ch.  81,  being  found* 
edoti  this  act  of  North.  Carolina,  and  on  the  act  of 
Tennessee  of  1804,  ch.  14.,  which  rests  on  the.  same 
basis,  is  yrithout  authority,  android.  That  ere*  if 
the  act  of  North  Carol  in*,  of  1803^  ch.  3.  were  ope- 
retire,  it  merely  gires  the  state  of  Tennessee  concur* 
mat  power,  with  North  Carolina  for  perfecting  these 
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titles  and  does  not  devest  the  power  of  the  latter  state.      ltlS> 
And  that  if  the  power  granted  to  Tennessee  by  this  act     j^JJ^ 
was  absolute  and  exclusive,  while  it  existed,  it  reverted        ▼, 
to  North  Carolina,  when  Tennessee,  by  assenting  to  the  William* 
conditions  imposed  by  congress  in  the  act    of    April 
18th,    1806,     cb.  31.    disabled     herself   from     ex- 
ercising   this    power  or    procuration,    according  to 
the  terms  and  intentions  of   the  grant   from  North 
Carolina.* 

Mr.  Campbell,  contra,  contended,  that  the  state  of 
North  Carolina,  by  her  act  of  1803,  ch.  3.  transfer- 
red to  Tennessee  all  the  power  to, issue  grants  re* 
served  by  her  in  the  act  of  cession  of  1789,  on  the 
conditions  that  the  state  of  Tennessee  should  agree 
to  said  act  as  a  compact  between  the  twp  -  ktates*  and 
that  the  assent  of  congress  should  be  obtained  there* 
to.  Tennessee  did  agree  to  the  act,  by  her  owi*  act 
of  1804,  ch.44.  and  the  assent  of  congress  was  givea 
thereto  by  the  act  of  the  lSth  of  April, t  l8Qft,  ch.  31. 
Consequently,  the  state  of  North  Carolina  had  no  pow- 
er to  issue  the  pant  in  question.  That  the  provis- 
ions in  the  act  of  congress  of  the  18th  of .  April,  1806» 
ch.  31.  relate  only  to  the  final  deposition  of  the  vacant 
lands  in  Tennessee,  remaining  after,  all  the  claims 
from  North  Carolina  are  satisfied,  according  to  the 
conditions  of  the  cession  act,  and  do  not  impair  the 
right  acquired  under  litles  derived  from  the  latter 
state.  That  the  transfer  of  power  to  perfect  grant! 
from    North  Carolina  to  Tennessee  vested  it  in    the 

«  Ce.  UtL  38. 903.    Skip.  Tmkiim*.  863- 
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1818.      latter,  unconditionally  and  exclusively;  and  the  pow- 
Burton     er   having    once  v**tedj    cannot  revert,    or    be  de* 
v.         vested.     The  authorities  cited,  as  to  reversion  of  pow- 
lyUliairfi.  ers?  upon  a  breach  of  the   conditions   on   which  they 
were  granted,  are  wholly  inapplicable  to   transactions 
betWeen   independent    communities    and   states.     Bat 
even  supposing  the  same  rules  in  this  respect  were  to 
be  applied  to  their  acts,,  as  to  those  of  private  individ- 
ual?, he  contended,  that  Tennessee  had  performed  the 
condition  as  near  to  the  intent  as    might  be,  and  that 
whatever  is  an  equitable,  ought  to  be  considered  a  le- 
gal  execution   of  a  power.*    That  the  public  docu- 
ments,   necessary  to   enable    Tennessee  to  execute 
the     power    in    question,  were    delivered    to    that 
state  according  to  the  compact  of  1803  ;  and   that  it 
was  -executed  by  her  from  1806  to  1811,  with  the  ap- 
parent acquiescense    of  North  Carolina,  which  state 
ought  not,  therefore,  now   to  be  permitted    to  object 
that  the  assent  of  congress  thereto  had  not  been   Suf- 
ficiently given.     That  this  assent  was  deemed  necessa- 
ry to  comply  with  that  provision  in  the  constitution, 
art.   1.  s.   10.  which  declares,  that  "no  state  shall, 
without  the  consent  of  congress,  enter  ihto  an  agree- 
ment or  compact  with    another  state,"  and    because 
the  United  States  had  an  interest  in  the  subject  mat- 
ter   of  the    compact.     This    assent  wad    not  inten- 
ded for  the  benefit,  or  to  secure  the  interests,  of  North 
Carolina ;    and  the   approbation  of  congress    having 
been    sufficiently    manifested,    that     state    has    no 

a  Co.  Lilt.  217.   Zouch    v.   Woolster  ei  aL  %  Burr.  1138. 
Earl  of  Darlington  ▼.  Pultney,  Cowp  260. 
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right  to  object  to  the  mode    in   which  the   assent  w^s      1318. 
given.     That  by  her  act  of  cession,  the  slate  of  North    ^^' 
Carolina  reserved  the  right  lb  issue  grants,  only  in        T. 
conformity  to  her  then  existing  Ia\?s,  but  not  to  pass  Wilfiaw* 
new  statutes  upon    the,  subject,  like  that  of  1811. 
And  that  the  state  of  Tennessee,  by  an  act  passed  in 
1812,  declared  this  grant,  and  all  others  issued  under 
similar  circumstances,  void;  and  provided,  that  tbey 
should  not  be  read  as  evidence  of  "title  in   any  court 
of  the  state ;  thus  asserting   her  exclusive  "right  tinder 
the  compact  of  1803  to  issue  grants  for  lands  within 
.the  state. 

Mr.  Justice  Johnson 'lettered  the  opinion  of  the  *r c*  **• 
court.  This  case  originates  in  a  collision  of  interest 
and  opinion,  between  the  states  of  North  Carolina  and 
Tennessee,  and  the  United  States,  relative  to  their  re- 
spective rights,  in  certain  instances,  to  perfect  titles  to 
the  soil  of  Tennessee.  North  Carolina,  in  the  year 
1812,  issued  the  grant  set  up  on  the  trial,  in  behalf  of 
the  plaintiff.  Both  Tennessee  and  the  United  States 
contend  that  North  Carolina  has  relinquished  the  right 
to  issue  such  a  grant.  And  North  Carolina  replies, 
that  her  cession  was  conditional,  and  that  the  conditi  on 
has  been  violated,  or  that  the  casus  foederis  has  never 
arisen. 

The  whole  difficulty  arises  from  the  obscure  -word- 
ing, or  doubtful  construction,  of  the  act  of  congress  of 
April  18th,  1806.  But  after  comparing  all  the  .acts 
of  the  lespective  states  upon  the  subject,  reviewing 
the  event 8  which  led  to  the  passage  of  that  act  of 
congress,    and   determining  the    motives    which    in* 


8M  CASES  IN  THE  SUPREME  COURT 

1S18.  fluenced  the  parties  in  making  the  compact,  which  the 
act  of  congress  contains-,  w?  are  of  opinion  that  *  an  ex- 
position may  be  given  perfectly  consistent  with  good 
faith,  and  leaving  to  North  Carolina  no  reasonable 
ground  for  complaint.  We  here  disavow  ail  inclina- 
tion, on  the  part  of  this  court,  to  interfere,  unneces- 
sarily, in  state  altercations  ;  we  enter  into  the  consid- 
.  eration  of  such  collisionVbnly  90  far  as  to  secure  indi- 
vidual right  from  being  crushed '  in  the  shock.  But 
in  all  such  discussions  the  questions  necessarily  arise, 
What  has'  a  state  granted  ?  and  what  was  thfe  extent  of 
Hs  power  to  grant?  Those  questions  cannot  be  avoid- 

•fl- 
it wilt  be  recollected  that  the   state  of  Tennessee 

originally  constituted  a  part  of  the  state  of  North 
Carolina;  thaWin  the  year  1789,  the  latter  state 
made  a  cession,  both  of  soil  and  sovereignty,  to  the 
United  States,  of  all  the  soil  and  country  now.  compris- 
ed witfcin  the  limits  of  Tennessee ;  and  that  in  the  year 
1796,  the  state  of  Tennessee  was  admitted  into  the 
union.  Previous  to  the  act  of  cession,  North  Caro- 
lina had  made  title  to  a  considerable  proportion  of  the 
soil  of  Tennessee,  under  circumstances  which  attached 
the  title  to  a  designated  portion  of  soil,  so  that  nothing 
more  was  necessary  to  vest  a  complete  legal  title, 
but  what,  in  contemplation  of  her  laws,  was  a 
mere  formality,  a  survey  and  grant.  In  other  in- 
stances she  had  issued  warrants  for  a  specified 
quantity  of  land,  but  under  which  the  holder  had 
not  yet  definitely  fixed  his  landmarks,  so  that  he 
did  not  hold  land,  but  only  the  evidence  of  a  right 
to  cquirt  Imd.    These,  and  several  other   destrip* 
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tidns  of  land-titles,  as  they,  are  called,  the  act  of  eto-  fttf 3 
aioo  makes  provision  for  securing  to  the  individual,  to  ^T^j**' 
.the  full  extent*  to  which  he  toas  entitled  under  (he  T. 
laws  of  North  Carolina.  The  woxdi  of  the  deed  of  Willitn» 
cession  are  these:  "Where  eptries  hare  been  made* 
agreeably  to  law,  and  titles  under  them  not  perfected 
by  grant  or  otherwise,  then,  ted  in  that  case,  the  gov* 
ernor  for  the'  tipie  being  shall,  and  he  is  hereby  requir- 
ed to  perfect,  from  time  to  time,  such  titles,  in  such 
manner  as  if  this  act  bad  never  been  passed?  And  that 
all  entries  made  by,  or  grants  made  to  all  and  and  eve* 
ry  person  or  persdns  whatsoever,  agreeably  to  law, 
and  in  the  limits  hereby  intended  to  be  ceded  to  the 
United  States,  shall  have  the  same  force  and  effect  aa 
if*u$ti,  cession  had  not  been  made;  and  that  all  and 
every  right  of  occupancy  a*d  pre-emption,  and  every 
other  right  reserved- by  any  act  or  acts,  to  persons  set- 
tled and  occupying  lands  within  the  limits  of  the  lamia 
hereby  intended  to  be  ceded  as  aforesaid  shall  con- 
tinue to  be  in  full  force  in  the  same  marine;  as  if  the 
cession  had  not  been  made,  and  as  ponditions  upon 
which  the  said  lands  are  ceded  to  the  United  States  ;** 
and,  "further  it  shall  be  understood,"  &c.  making  a 
provision  for  the  case  of  persons  who  shall  lose  the 
benefit  of  a  location  because  of  its  having  been  laid 
on  a  place  previously  located,  and  declaring  that  "they 
should  be  at  liberty  to  remove  the  location  of  such  en- 
try or  entries,  to  any  lands  on  which  no  entry  has  been 
specifically  located,  or  on  any  vacant  lands  included 
within  the  limits  of  the  lands  hereby  intended  to  be 
ceded" 
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1818.  Thus  under  the  act  of  cession,  the  United  States 

^^     held  the  right  of  soil  in  the  vacant  lands  of  Tennessee, 

j.         qualified  by  the  right  which  the  state  of  North  Carolina 

Williams,  rietained  of  perfecting  the  inchoate  titles  created  under 

Under  the  «,. hfer  own  >W8. 

Sbrth*CCaT^  ^k**  lhe  act  was  pawed,  admitting  the  state  of 
Una  of  1783.  Tennessee  into  the  union*  congress  omitted  to  insert 
by  the  oa  of  toy  expres?  provision  respecting  unappropriated  land; 
mK^ch.  ssf83"*  on  **"»  ciicumstance  the  slate  of  Tennessee  set  up 

fe£inainCofa  C'a*m  to  a"  Sucl1  *an(I  w*tn'n  lier  <les»gnatecl  limits.  - 
the  want  But  still  she  was  embarrassed  in  the  use  of  her  suppo- 
e, subject  sed  acquisition,  by  the  rights  which  North  Carolina  re- 


which'N^c!^*11^0^  perfecting  her  own  land  titles*  arid  she  could 
SSuuTthe  m-not  obtain  from  *  slate  a  cession  of  that  right  without 

ehomte    tides  the   consent  of  congress.     This   afforded  the  United' 
created  under  .  ',- 

herkwa.        States  ultimately  the   means  of  resuming,  in  part,  the 

soil  that  they  were  supposed  inadvertently   to   have 
cisded  tq  Tennessee,  and  was  the  ground  work  of  the 
The  act  of  n.  cortpaeff  Which  is  "exibited  in  the  act  of  1806.     The 
fsS?ineh    Sfstate  of  Norttl  Carolina  in  the   meantime  has  passed 
grama  to  Ten- afc  -act  in  1 803  r  entitled'  "an  act  to  authorise  the  state 
ca^j^ihepow p/Tehnessee  to  perfect  titles  to  land  reserved  to  this 
mm  ^t?tanf8teteby  this  cession  act,"  but  expressly  subject  to  the 
g^***0  N- assent  of  congress  ;  and  the   two  great  objects  of  the 
■onaet9andia  att  of  congress  of  1806,  as  avowed  in  the  vitle,  are 
eon^reaa     in  <cto  authorize  the   state  of  Tennessee  to  issue  grants 
,JlSJ  ^j^  and' perfect  titles   to  certain   lands  therein  described, 
and  to  settle  the  claims  to  the   vacant  and  unappro- 
priated lands  within,  the  same;"  or,  in  other  wortUf, 
to. enable  the  state  of  Tennessee  to  acquire  the  abso- 
lute unqualified  right,   (so  far  as  it  comported  with.' 
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firiyite  right)  of  appropriating  the  soil  within  its  limits,      ISM. 
and*  esdemfiatu,  to  eater  into  a  partition  of  that  soil 
*ith  the  U.  States>.connected  with  the  rights  thus  ac- 
quired  from  North  Carolina.      And  such  in  effect  is 
the  operation  of  the  compact  of  1806.     The  two  con- 
acting  parties,  commence  withdrawing  a  line  across 
the  state,  and  then,  stipulate  tlfet  the  soil  to  the  west- 
ward shall  be*  vested  absolutely  in  the  United  States, 
and  that  to  the  eastward  in  Tennessee.    Now,.,  it  is 
absurd  to  suppose  that,  when  the  United  States  pro- 
posed to  acquire*  to  themselves  the  absolute  dominion 
aver  the  soil  to  the  westward,  that,  they  wonld  haye 
withheld  that  assent,  without  which  Tennessee  could 
not  acquire  it,  and,  of  course,  could  not  convey  it  to 
the  United  States*    The  words  in  which  the  assent 
of  congress  is  expressed,  ve  found-  in  the  close  of 
the  2d  section;  they  are  these;  "to  which  said  act  the 
assent  of  congress  is  hereby  given,  so  far  as  is  neces- 
sary in  carry  into  effect  the,  objects  of  Ms  com/act."— 
But  these  latter  words,  although  at  first  view  they  may 
appear  to  be  restrictive,  really  in  their  operation, ,  as 
here  applied,  must  give  the  utmost  latitcftfe  to  that  as- 
sent; because,  nothing  shdftof  thtg  latitude  would  give 
effect  to  the.  provisions  of  "the  compact.    And  upon 
considering  the  act  of  jforth  Carolina,  to  which  they 
refer,   it    will   obviously  appear,  that    those  restric- 
tive words  were  introduced  with  a  view  to  another 
object.    There  are  several  provisions  of  mere  detail 
contained^  that  act;  these  could  take  e fleet  without 
the  assent  of  congress*  and  to  those  provisions  these 
restrictive  words  must  have  had  reference. 
Vo*.  tlh  69 
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18 IS.         But,  it  is  contended,  that  in  the  very  compact  be- 

^T^    tween  the  United  States  and  .Tennessee,  the  conditions 

T.         of  the  act  of  Session  hare  been  violated,  and  the  state 

Williams,  of  North  Carolina  was  authorised  to  rename  her  rights. 

Th*  tot  <*  Without  admitting  either  the  premises  or  conclusion  of 

JJjj1^  s^ this  argument,  we  may  be  permitted,  to  observe,  that  it 

doet'not  Tio-isat  least  a  perilous  dextrine.    The  Members  of  the 

latt  th*  c«s- 

onset.  American  family  gpssetf*  ample  means  06  defence  un- 
der the  constitution,  we  hope  ages  to  dome  will  verify. 
Bat  happily  for  our  domestic  harmony,  the  power  of 
aggressive  operation  against  each  other  is  taken  awsy  ; 
and  the  difficulty  and  danger  of  applying  to  the  eon- 
tracts  of  independent  states,  tfce  principles  of  the  com- 
mon law  relative  to  conditions,  would,  if  necersary, 
incline  this  court  to  consider  words  of  condition,  in 
such  cases,  as  words  of  contract.  In  this  instance, 
the  state  of  North  Carolina  has  asserted  the  common 
law  right  of  entering  for  condition  broken,  and  the  un- 
fortuna.  consequences  may  well  be  held  up  as  a  war- 
ning to  others* 

But  in  this  case  the  words  used  are  not  words  of 
condition.  On  the  contrary  the  words  of  condition 
used  with  relation  to  the  provision  for  securing  vested 
freehold  rights  are  dropped  and  thosfe  applied  to  the 
other  class  of  rights  are  appropriate  only  to  stipula- 
tion or  contract,  "it  shall  be  understood,"  kc.  are 
the  words  as  expressed  in  tbe  quotation  from1  that  act. 
All  the  operation,  then,  which  can  be  given  to  the 
provisions  of  the  session  act,  on  the  subject  of  these 
floating  rights,  is  that  of  the  stipulations  of  a  treaty; 
and  all  the  obligation  resulting  from  those  provisions, 
as  well  on  behalf .  of  the  United  States  as  of  Ten-, 
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nessee,  was,  that  it  should  be  honourably  and  in  good      >*18« 
faith  executed.    And  this  has  been    done.    No    more     jjjjj^a 
control  has  l)een  exercised  over  those  floating  claims        v/ 
than  North  Carolina  might  have  exercised,  and  no  ob-  Williams, 
ligation  which  North  Carolina  acknowledged  with  re 
gard  to  those  rights  has  been  violated. 

The  injuries  complained  of  are,  that  these  floating 
rights  have-been* restricted  in  their  original  range,  so  as 
not  to  be  permitted  now  to  be  located  to  the  westward 
of  the  line  of  demarkation,  and  that  they  have  also 
been  restricted  to  the  eastward  by  the  stipulations  of 
Tennessee,  to  make  certain  appropriations  for  schools. 
Bat  this  reasoning  is  funded  upon  two  assumptions 
that  cannot  possibly  be  admitted,  to  wit:  That  North 
Carolina  herself  could  not,  if  she  had  thought  proper, 
have  made  these  appropriations  before  the  act  of  ces- 
sion, and  that  after  the  act  of  cession,  the  United 
States  could  not  have  set  apart  any  portion  of  the  un- 
located  land  for  specified  purposes ;  on  in  fact,  have 
issued  any  grants  or  warrants  for  unappropriated 
land,  until  these  floating  claims  had  finally  found  * 
place  of  rest,  after  landing  and  emblrking  again  a 
hundred  times.  It  wouM  have  been  nugatory  under 
such  circumstances  to  have  made  a  cession  of  territo- 
ry. These  claims  were  not  forgotten;  Tennessee 
stipulates  to  make  provision  for  them  on  her  side  of 
the  line,  and  the  United  States  to  make  provision  on  the 
other  side,  if  Tennessee  cannot  satisfy  them;  so  that 
the  whole  country  is  in  fact  open  to  the  holders  of  these 
rights ;  but  they  are  only  in  the  first  instance  direc- 
ted, to  a  particular  tract  of  country  to  make  their  selec- 
tions. 
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18  IS.         With  regard  to  the  objection,  that  the  appropriation 
of  thes6tandb  was  made  to  a  single  state,  when  they 
were  expressly  given*  for  the  use  of  the   United  States, 
including  North  Carolina,  there  is  certainly  nothing  in 
it ;  for  the-ereclion  of  a  -  state    may  have    appeared  to 
congress  the  most  beneficial  general    purpose  to  which 
those  lands  could  be    appropriated ;  nor  oan  the  pro- 
hibition to  locate  warrants  on  the  Cherokee' lands' be 
objected  to,  when  it  is  considered  that  it  was  actually 
illegal  under  the  laws  of  North  Carolina :  and  the  stip- 
ulation is  expressly  made  jn  subservience  to   the  laws 
of  that  state. 
CarcES;    by     Upon  the  whole,  we   are  decidedly  of  opinion,  thft 
and^thTaet^f^6  state  of  North  Carolina  has  parted  with   the  pow-  * 
pir^wOithee1rto*8Sue  ^is -grant,  and  could- iiot  resume  it.    -But 
IJln'ufii  *****  aftboughwe  must  decide  against  the  action  of  the  plain- 
m^ToiiDe«e©,  tiffin  this  otise,  because  it  rest  r  upon  that  grant,  it  muit 
m«U  ^fo^not  be  interred  that  we  think  urifavourably  of  his  right 

*£  fc^jjjj  te  thc  ****•  9n  the  contrery»  w«  have  ftD  doubt,  as  far 
*»*  *•  W*  g8  appears  in  this*  record,  of  the  obligation  on  the  UiSi- 
grwu  may  cc^  ted -States  to  make  provision  for  issuing  a  grant  in  Ua 
to  jaritdwtf™  favour;  and.  in  the  mean  time  the  courts  of  the  United 
eoyii  fer  tL  States  are  not  without  resources  in  their  equity  juris  - 
**  diction  to  afford  him  relief, 

sJTudgjnent  affirmed* 
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(Common  Law.) 
Murray's  Lessee  v.  Baker  etal. 

The  term*  **  beyond  leu,"  in  the  proviso  or  saving  clause  of  a  sta- 
tute of  limitations,  are  equivalent  to  without  the  limits  of  the  State 
where  the  statute  is  enacted  ;  and  the  party  who  is  without  those  limits 
is  entitled  to  the  benefit  oi  the  exception. 

This  was  an  action  of  ejectment  brought  by  the 
plaintiff  in  error  in  the  circuit  court  for  the  district  of 
Georgia*  to  recover'  the  possession  of  certain  lands  ty- 
ing in  that  state.  At  the  trifil,  a  special  verdict  was 
Sound,  as  follows : 

"  We  find  that  the  lessors  of  the  plaintiff  hare  not 
been  in  the  stale  of  Georgia  since  the  defendants,  or 
their  ancestors,  came,  into  possession  of  the  premises 
sued  for.  We  further  find,  that  the  ancestor  of  the 
defendants  possessed  the  land  from  about  the  year  1791 
until  his  death,  which  happened  about  February  last, 
and  that  the  defendant,  his  children,  and  legal  repre- 
sentatives, have  been  in  possession  thereof  from  that 
time.  If  the  court  are  of  opinion  that  the  case  of  the 
plaintiffs  is  excepted  from  the  operation  of  the  act  of 
limitations  of  this  state,  passed  the  21st  day  of  March, 
1767,  then  we  find  for  the  plaintiffs,  with  ten  cents  dam- 
ages ;  but  if  the  court  are  of  a  contrary  opinion,  then 
we  find  for  the  defendants." 

The  judges  of  the  court  below  divided  on  a  motion 
that  judgment  should  be  entered  up  for  the  plaintiffs 
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IMS*     *n  this  verdict,  and  the  question  was  thereupon  certifi- 
ed to  this  court. 

The  statute   of  limitations- in  question  is  as  fol- 
lows: 

"Be  it  enacted,  &c.  that  all  writ*  offormtdmm 
descender,  remainder,  and  reverter  of  any  lands,  fcc, 
or  any  other  writ,  suit,  or  action,  whatsoever,  here- 
after to  be  sued  or  brought,  by  occasion  or  means  of 
any  title  heretofore  accrued,  happened,  or  fallen,  or 
which  may  hereafter  descend,  happen,  or  fall,  shall 
be  sued  or  taken  within  seven  years  next  after  (he 
passing  of  this  act,  or  after  the  title  and  cause  of  ac- 
tion rfhall  or  may  descend  or  accrue  to  the  same,,  and 
at  no  time  after  the  said  seven  years.  And  that  no  per- 
son or  persons  that  now  hath,  or  ttove,  any  right  or  title 
of  entry  into  any  lands,  &c.  shall  at  any  time  here* 
«fter  inajce  any  entry  but  within  seven  years  next 
after  the  passing  of  this  act,  or  after  his  or  their  right 
or  title  shall  or  may  descend  or  accrue  to  the  same; 
and  in  default  thereof,  such  person  so  not  entering 
and  his  heirs,  shall  be  utterly  excluded  and  disabled 
from  such  entry  after  to  be  made.  Provided,  never, 
theless,  that  if  any  person  or  persons, .  that  is  or  shall 
be  entitled  to  such  writ  or  writs,  or  that  hatb,  or  shall 
have  such  right  or  title-  of  entry,  be,  or  shall  be,  at 
the  time  of  such  right  or  title  first  descended,  ac- 
crued, come,  or  fallen,  within,  the  age  of  twenty-one 
years,  feme  covert,  nan  compotx  meniie  imprisoned,, 
or  beyond  seas,  that  then  such  person  or  persons,  and 
his  and  their  heir,  and  heirs1,  shall  or  may,  notwith- 
standing the  said  seven  years  are  expired,  bring  his, 
bar,  or  their  action,  or  make  his,  her,  or  their  entry. 
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ti  he*  she  or  they  might  have  done  before  this  act;  to 
As  rack  person,  or  persons,  or  his,  her,  or  their  heir 
aid  heirs,  shall,  within  three  years  next  after  his,  her, 
or  their  full  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  returning  from  beyond 
#et#,  take  benefit  of,  and  sue  for  the  same,  and  at  no 
time  Sifter  the  said  three  years/' 

Mr.  Berritn,  for  the  plaintiff,  argued  that  the  ter:!-*11**  **• 
"beyond  seat,"  in  the  statute  of  limitations,  was  not  to 
.  bis  construed  liierally,  according  to  its  geographical 
import,  but  libertMy,  and  with  reference  to  the  protec- 
tion which  this  clause  of  the  statute  was  intended  to  af- 
ford.    "Beyond  seas,  and  out  of  the  state,  fire  analogous 
expressions,  and  must  have   the  same  construction."* 
the  expression  beyond  seas  has  been  borrowed  from  a 
corresponding  statute  in  Great  Britain,  where  it  has  a 
local  or  geographical  aptitude,  which  it  does  not  pos- 
sess here.     The   phraseology  of  the   English  statutes 
has  bf  en  modified   to   adapt  it  to  the  verying  circum- 
stances of  that  nation.     Anterior  to  the  acoession  of  the 
.first  Jjunes,  the  northern  part  of  the  island  was  held  by 
Scotland  in  distinct  sovereignty^  and  in  this  sfate  01 
things^  the  expression  "beyond  seas"  would  have  been 
unapt.     A  resident  of  Scotland,  though   that  country 
was  then   foreign  to  England,  would  not  have  been 
within  the  proviso  of  the  statute.     Accordingly,  .we 
find,  that  the  corresponding  expression  in  the  statute* 

a  Per. Chief  Justice  Marshall.    Faw  ?.  Roberdeau'sex'rs- 
ICranck,  174.  177. 
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1818.  ptssed  anterior  to  this  period,  is  "out  of  the  realm" 
And  Mr.  Justice  Wilmot,  in  pronouncing  bis  opinion 
in  the  case  of  the  King  v.  Walker,*  observes,  that  "the 
legislature  by  altering  the  phraseology  of  the' statute 
from  'out  of  the  realm9  to  'beyond  seas'  at  this  precise 
period)  seems  to  have  pointed  to  the  case  of  a  dwelling 
in  Scotland."  During  the  war  of  our  revolution,  the 
British  army  was  in  possession  of  part  of  the  state 
of  New-York.  It  has  been  held  there,  that  the  ma- 
ker of  a  promissory  note,  who  was  within  the  British 
lines  during  such  occupancy,  and  departed  with  the 
British  army  at  the  close  of  the  war,  was  out  of  the 
state' during  thai:  time,  and,  therefore,  not  entitled  to 
plead  the  statute  in  bar;,  and  that  the  cause  of  action 
accrued  only  upon  bis  coming  into  the  state  after  the 
peace.  "The  party  was  out  of  the  jurisdiction  of  the 
state.  He  was  quasi  .out  of  the  realm.  He  was 
where  the  anthority  which  was  exercised,  was  deri- 
ved, not  from  the  state,  but  from  the  king  of  Great 
Britain  by  right  of  conquest."*  So,  in  this  case,  the 
plaintiffs  were  never  within  the  jurisdiction  of  the 
state:  and  if  in  the  language  of  the  chief  justice  first 
cited,  beyond  seas  and  out  of  the  state  are  analogous 
expressions,  they  are  entitled  to  bring  their  action,  at 
any  time  within  three  years  after  coming  into*  the 
state.  The  opposite  construction  would  involve  the 
absurdity  of  refusing  the  protection  of  the  statute  to 
a  person  living  in  Chili)  because  access  can  be  had 
to  that  remote  country  by  land;  whilst  it  is  extended 

a  1  W;  BL  286. 

b  Sleight  v.  Kane,  1  Johns.  Cat.  76,  81. 
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to  a  person  residing   in  the  neighbouring  West -India      !•  13. 
island,  because  the  seas  must  be  passed  in  order  to 
reach  the  latter. 

No  counsel  appeared  to  argue  the  cause  on  the  oth- 
er side. 

Mr.  Justice  Johksoit  delivered  the  opinion  of  the  March  90. 
court.  This  is  an  action  of  ejectment.  The  defence 
set  up  is  the  act  of  limitations  of  the  state  of  Geor- 
gia. The  only  question  which  the  case  presents  is, 
whether  the  plaintiff,  who  resided  in  Virginia,  comes 
within  the  exception  in  the  act  id  favour  of  persons 
"beyond  seas." 

Qn  this  question,  the  court  are- unanimously  of  opin^ 
ion,  that  to  give  a  sensible  construction  to  that  act,, 
the  words,  "beyond  seas"  must  be  held  to-  be  equivalent 
to  "without  the  limits  of  the  state,"  and  order  this  opin- 
ion to  be  certified  to  the  circuit  court  of  the  district  of 
Georgia. 

Certificate  for  the  plaintiff.. 


Vet*  70 
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The  Amiablk  Hahct. 

The  district  courts  ef  the  United  Slates  have  jeriedlctien  af  < 
liens  of  prise,  end  its  incidents,  independent  of  the  special  preva 
(be  prise  act  of  the  t6th  June,  1812,  eh.  490.  (CVII.) 

Oa\n  Hfegnt  seixure,  the  original  wrong-doers  may  be   »»ii  ie» 
eponsible  beyond  the  loee  actnally  sustained,  in  t  ease  of  frees  and  wan* 
too  outrage ;  but  the  owners  of  the  privateer,  who  ere  only  siusti  utile 
ly  liable,  are  not  bound  to  the  extent  of  vindictive  dansafe*«. 

An  item  for  loss  by  deterioration  of  the  cargo,  not  oocasionnd  bf  4W 
improper  conduct  of  the  captors,  rejectee?*. 

The  probable  or  possible  profits  of  an  unfinished  voyage  nfbfd  ae> 
rale  to  estimate  the  damages,  in  a  case  ofnarine  trespass. 

The  prime  ooet  or  value  of  the  propevry  lost,  and,  in  nana  nf  JajeJp 
the  diminution  in  value  by  mason  of  the  injury,  witk  internet  «nssn» 
an  affords  the  true  measure  for  estimating  damages  in  snehe  enaa. 

An  item  for  the  ransom  of  the  veeeet  and  cargo,  which  had  teen  nab* 
eequently  seised  by  another  belligerent  r  (as  alleged  lev  want  ef  papers} 
ef  wftfch  the  veeeol  had  been  deprived  by  the  first  onpteta,  njsojsi  am> 
der  the  particular  circumstances  ef  the  < 


This  was  n  suit  for  a  marine  trespass,  cfanw 
in  the  district  court  for  the  southern  district  of  Ne 
.  York,  by  the  libelants  and  appellants*  who  wort  tho 
ow!  er,  masfer,  supercargo;  and  crew  of  .the  Haytiao 
Schooner  Amiable  Nancy, against  the  defendauta,  wto 
were  the  owners  of  the  private  armed  American  rosso! 
Scourge. 

The  libel  states,  that  the  Amiable  Nancy  and  her 
cargo  belonged  to  be  libel  Ian  J,  Peter  Joseph  MuttoH, 
of  Port-au-Prince^  the  island  of  Htytt,   or  St  Der 
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wungo;.  that  the  vessel,  with  a  cargo  of  corn,  sailed  1318. 
fro*  Port*u-Prince  about  the  7th  of  October,  1814,  **??*' 
od  a  voyage  to  Bermuda,  and  ia  the  prosecution  there-  Amiable 
of,j*bout  the  twenty-fourth  day  after  sailing,  in  lati-  Nancy, 
tude  «54  degrees  north,  was  obliged,  by  stress  of 
weather,  to  bear  away  for  Antigua,  there  to  refit  and 
•gain  proceed  on  the  said  -voyage ;  that  whilst  pro* 
ceeding  toward  Antigua,  about  the  4th  of  November, 
in  the  same  year,  in  latitude  17  degrees  64  minutes 
north,  and  in  longitude  68  degrees  42  minutes  west, 
the  said  Haytian  schooner  was  boarded  by  an  armed 
boat's  crew  from  the  private  armed  American  brig 
Scourge,  commanded  by  Samuel  Eames,  and  owned 
by  the  defendants;  that  Jeremy  C,  rfickenson,.  the 
first  lieutenant  of  the  said  brig,  with  the  said  aimed 
boat's  crew,  then  and  there  took  possession  of  the 
Amiable  Nao^y,  and  robbed  and  plundered  the  libel* 
lants,  respectively,  of  divers  articles  of  wearing  appa- 
rel, money,  and  other  valuable  effects  of  a  great  value, 
being  all  that  the  libellants,  at  the  tide  of  the  board- 
ing as  aforesaid,  were  possessed  of;  and  also  robbed 
and  plundered  the  said  schooner  of  her  papers,  not- 
withstanding that  Samuel  C.  Lathrop,  the'  officer 
commanding  the  marines  of  the  aforesaid  private, 
armed  brig,  and  who  accompanied  the  said  armed 
boat's  crew,  had  reported  to  the  said  Jeremy  C. 
Dickenson  that  he  had  examined  the  said  papers ; 
that  they  were  perfectly  in  order,  and  that  the  said 
schooner  was  a  Haytian  schooner  as  aforesaid  ;  that 
ike  said  armed  boafs  crew  also  robbed  and  punder- 
edthe  said  schooner  of  divers  articles  belonging  to 
her  tackle  *ad  appaiel,  to  wit,  of  a  log  reel  and  line, 
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1813.     lines  and  cordage,  and  also,  of  poultry;   and  greatly 
v^^    ill-treated  the  JibelJants,  and,   in   particular,   knocked 
Amiable    down    and    greatly    bruised  the    Hbellant,  Frederick 
N«ncy      Roux,  and  put  the  libellants  in  bodily  fear  and  dan- 
ger of  their  lives ;    that  about    twelve  o'clock   of  tie 
same  night,  tjie  armed    boat's  crew  aforesaid  I'eft   the 
Amiable  Nancy,  and  the.  said  schooner    was   permitted 
to  proceed  on  her  course  as  aforesaid,  and  did  so  pro- 
ceed,* but  her  papers  were  not  restored,  nor  any  oth- 
er article  of  apparel,  money,  nor  any   of  the  valuable 
effects  of  which  the  said   schooner  and  libellants  Had 
been  robbed  and  plundered,  although  the   said  captain 
and  supercargo  did  frequently  and  urgently  remonstrate 
with  the  boarding  officer  upon  the  impropriety  of  such 
conduct  as  aforesaid  ;  and   did   then  and  there    state, 
that  the  said  schooner  could  not  proceed  without   her 
said  papers ;  but,  notwithstanding  the  remonstrances  of 
the  said  libellants,  nothing  whatever  which    had  been 
taken  from  the  said  schooner,  and  from  the   libellants, 
was  restored.     That   the   Hbellant,  Oalien   Amie,  was 
not  permitted  to  go  on  board  of  fhe  said  private  armed 
brig,  although   he  earnestly  requested  permission  so 
to  do,  with  the  intent  to  complain   to  the  commander 
of  the  said  private    ariped  brig,  of  the  conduct  of  bis 
said   armed  boat's  crew,  and   of  requesting   hijn    to 
cause  the  papers  and  articles  taken  as  aforesaid,  to  be 
restored  to  the  libellants  and  the  said  schooner.     That 
the  said  schooner  continued  on  her  course  as  afore* 
said,  and  on  or  about  the  morning  of  the  8th  ot   .No. 
vember,  in  the  year  aforesaid,  arrived  at  the  entrance 
of  the  harbour  ot  St.  John's,  in  the  island  of  Antigua, 
when  she  was  seized  and  detained  by  his   Britannic 
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jtsty's  guard-brig  Spider,  on  account  of  the  want  of  |***\ 
her  papers;  and  both  the  vessel  and  cargo  were,. for  the  jh6 
same  reason,  libelled  and  proceeded  against  in  the  vice  Amiable 
admiralty  prize  court  in  the  said  island.',  That  the  Nancy. 
amiable  Nancy  was  detained  in  the  .possession  of  the 
said  guard-brig  Spider  until  the  24th  of  November  ; 
and  in  consequence  of  an  agreement  previously  made 
between  the  captors  aforesaid  and  the  said  supercargo, 
which  he  was  advised  to  make,  an  order  to  avoid  the 
farther  detention,  deterioration  of  the  cargo,  and  total 
loss  of  the  same,  as  of  the  said  schooner,  the  schooner 
and  her  cargo  were  condemned  as  good  and  lawful 
prize,  and  were  immediately  delivered  up  to  the  libel- 
lant,  the  supercargo  aforesaid,  on  the  engagement  tip 
pay  to  the  said  captojs  the  sum  Of  $l,0Qp,  and  all  lrftv 
and' court  charges,  to  a  great  amount,  to  wjt,  to  the 
amount  of  about  $542  21,  which  said  compromise,  law" 
and  court  charges  together,  amounted  to  the  «nm  of 
$1,542  21,  which  the  libellant,  Frederick  Roux,  fras 
obliged  to  pay,  and  did  actually  pay,  in  oider  to  procure 
the  liberation  of  the  said  vessel  and  cargo.  And  in  or- 
der to  pay  the  same,  the  said  last  mentioned  libellant 
was  obliged  to  pay,  and  did  pay  the  tanner  sum  of  $536  44 
by  selling  bills  to  procure  specie  to  make  the  said  pay-, 
ment;  besides  which,  the  said*  cargo  of  corn  sustained  a 
loss  of  $1,200,  by  its  detention  in  pott  a$  foresaid,  de- 
terioration and  fall  in  price;"  and  the  owner  of  said 
schooner  did  sustain  farther  loss  by  the  breaking 
up  of  his  voyage,  and  the  said  schooner  being 
obliged  to  leave  Antigua  in  ballast,  although  a  full 
•freight  was  offered   to  him.     That  in  consequence  of 
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1813.  the  robbery  and  plunder  of  the  said  schooner,  and  the 
ill  treatment  of  the  libellants,  and  the  capture  and  de* 
tention,  as  aforesaid,  heavy  loss  and  damage  accrued 
to  the  libellants,  respectively,  amounting  in  the  whole 
to  $15,000. 

The  libel  then  prays,  that  the  defendants,  as  the  ow- 
ners of  the  Scourge,  may  be  decreed  to  pay  to  the 
libellants  the  damages  respectively  sustained  by  them 
by  the  illegal  conduct  of  the  said  boat's  crew,  with  ar 
other  charges  and  expenses  thereby  jncurred,  and  loss- 
es therefrom  accruing,  and  for  such  other  relief  as  may 
be  suited  to  the  case. 

The  defendants,  by  their  answer  and  plea,  admjt 
that  they  were,  at  the  time  mentioned  in  the  libel,  the 
owners  of  the  Scourge,  which  was  regularly  porami*- 
aioned  as  a  private  armed  vessel  Huring  the  late  war; 
and  that  whilst  cruising  on  the  high  seas,  she  met  with 
the  said  Haytian  schooner;  but  they  do  not  admit  that 
the  plundering,  outrages,  and  other  unlawful  acts 
jaentioned  in  the  libel  were  committed  as  .therein 
tharged;  they  do,  however,  admit,  that  the  said  school* 
er  was  boarded  by  a  crew  from  the  scourge,  under  the  be* 
lief  that  she  was  an  enemy,  and  that  some  improper  acts 
were  committed  by  some  of  the  said  crew;  but  they  da- 
lly their  responsibility  therefor,  especially  as  the  s*j# 
qjrew,  or  some  of  them,  were  punished  for  their  imjpiop- 
er  conduct 

Samuel  C.  Lathr op,  captain  of  marines  on  board 
the  Scourge,  proved,  that  whilst  the  said  vessel  was 
on  a  cruise  they  fejl  in  with  the  Amiable  Nancy,  about 
the  4th  or  5th  of  November,  18 14,  and  boarded  her; 
that  Lieutenant  Dickenson  and  himself,  with  twelve 
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or  thirteen  of   the    crew,  went  in    the   boarding  boat,      181,*, 
under  the  command  of  Lieut.   Dickenson,  and  that  as    ^{^ 
•oon  as  the    boat  cpine  alongside    of  the  schooner,  AthtiUe 
'fiiekenson  and    himself  went  on  board  of  her,    and     Nancy 
all   the  men  but  one  followed ;  that  the  men   imme~ 
diately    commenced    plundering    the    Tessel,    which 
I}ickenson  saw,  and  took   no  measures    to  prevent  > 
that  the  witness  examined   her  papers,  and  found  her 
to  be  a  Haytian  Schooner,  and  that  they  were  all  re- 
gular^ and    so  reported   to    Lieut.  Dickeifton.     That 
tfce  bpat's  crew  ought  not  to  have  gone  on  board    or 
the  Schooner  at  all ;  but  Dickenson  did  not  order  them 
back,  land  permitted  them  to  proceed  in  breaking  into* 
the  cabin,  breaking  open  the  trunks  of  the  captain 
and  supercargo,    plundering  their  contents,  and    the 
schooner's  crew  of  their  clothes  and  effects,  and  throw- 
ing them  in  bundles    into   .the    boat  alon,g    side    the 
■cboonex;  that  the  captain  and  supercargo  complained* 
to  Dickenson  of  the  conduct  of  his  crew,  and  especial- 
ly of  their   destruction  of  the  schooner's  papers;  and 
the    .supercargo   also    complained  of  being  knocked 
down  ;  but  Dickenson  took  no    notice   of  their  com* 
plaints,  and  suffered  the  boat's  crew  to  continue  their 
plundering .  two  hours    on  board    of  the    schooner,, 
though  he  had  examined,  the  schooner's    papers,  and 
made  his  report,  as  before  stated,  in,  ten  minute*  after 
going  on  board. 

Commissions  were  issued  to  Antigua  and  Port-au- 
Prince  to  take  testimony  on  the  part  of  the  libel  1  ants. 
Under  the  Antigua  commission,  if  was  proved,  that 
the  Amiable  Nancy  and  her  cargo  were  seized,  libel* 
led,  and  condemned  at  Antigua,  on  account  of  her 
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1818.  want  of  papers.  That  the  supercargo  compromised 
S^TW  with  the  captors  for  $1,000,  and  court  charges 
Amiable  $542  21,  which  he  was  advised  to  do,  as  most  for  the 
Ifancy.  interest  of  the  owner.  That  it  was  necessary  to  pa; 
this  amount  in  specie,  which  could  only  by  raised  by  a 
sale  bf  the  bills  for  which  the  cargo  was  sold,  .and  was 
done  at  a  loss  of  $586  44  :  that  other  sums  were 
disbursed  for  the  vessel,  making  in  the  whole 
$2127  60.  During  the  detention  pi  the  vessel,  the 
price  of  corn  fell  a  dollar  a  bushel,  and  the  cargo  was 
injured  by  the  search  of  the  schooner,  made  by 
the  Spider's  crew,  which  occasioned  a  loss  of  $1,200. 
The  expenses  of  the  schooner  at  Autigua  were  proved 
to  be  $414.  The  value  of  the  articles  plunder- 
ed from  the  vesel,  captain,  supercargo,  and  crew 
was  proved  by  one  of  the  witnesses*  and  by  the  pro- 
test ;  also,-  the  ill  treatment  and  personal  violence  com? 
plained  of. 

/Under  'the  commission   to  Port-au-Prince,    it  was  ! 

proved  that  the  libellant,  Peter  Joseph  Mirault,  was 
the   owner  of  both  the/schooner  and    cargo,  and  that  I 

the  schooner  was  a  Haytian  vessels  regularly  documen- 
ted as  such.  The  detention  and  plunder'  of  the 
schooner,  by  the  boat's  crew  of  the  Scourge,  is  fully 
and, particularly  proved  by  one  of  the  seamen  on  board 
of  the  schooner,  The  object  of  the  voyage  to  Ber- 
muda, and  the  loss  sustained  in  consequence  ot  its 
being  broken  up,  are  also  proved. 

On  the  hearing  of  the  cause  in  the  district  court,  it 
was  referred  to  the  clerk,  or  his  deputy,  to  associate 
with  him  two  merchants,  and  report  the  damages  sus- 
tained by  the   libellants.     The  deputy    clerk   accord* 
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ingly  associated  with  him  two  respectable  merchants,      ttl& 
one  chosen  by  rach  of  the  parties,    who  reported  the     ^jC^ 

damages  as  follows :  Amiable 

Nurcy. 
Money  paid  for  redeeming  ves- 
sel   and  cargo,  at  Antigua, 
after  condemnation,    .  •»      $2,12760 
Loss  sustained  on  sales  of  the 
cargo  bf  corn,  at  Antigua,  in 
consequence  of  the  capture,  1,200  00 
Detention,  wages  of  the  crew  at 
*  Antigua,  in  consequence  of 
seizure  by  the  Spider  brig, 
occasioned  by  the  loss  of  ship's 
papers,     .  41400 

Articles    plundered    from;  the 

schooner  Amiable  Nancy,  25  OC 

Honey  and   effects   plundered 
from  M.  Roux,  the 'supercar- 
go, .  47000 
bloney  and   effects    plundered 
from    the  officers  and  crew 
of    che     Amiable    Nancy— 
Rom  Captain  Amie,  10000 
Moriset,   mate,  80  00 
E.  Lenau,    .    54  00 
J.  J.  Loiseau,   5300 
Michael,-      .      10  00 
Savou,         »         7  00 

304  00 

Toi.HI.  71 
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Loss  sustained  in  consequence  of  the  ex- 
penses occasioned'  by  the  seizure  and 
condemnation  in  Antigua,  pro  wing  out, 
of  the  Amiable  Nancy  having  been 
deprived  of  her  papers  by  the  acts  of 
the  officers  and  crew  of  the  Scourge, 
as  proved  by  the  deposition  of  Samuel 
Dawson,  and  F.  Laraud,  of  Port-au- 
Prince,  .        .        .        .        3,60000 


9,04080 


Interest  on  this  sum,  from'  1st  January, 
1815,  fill  the  1st  Julr,  1817,  at  6  per 
cent,  per  annum,        .        .        .  1,206  07 


9,246  67 


Allowance  for  M.  Roux's  expenses  to  and 
from  Port-au-Prince,  Antigua,  Bos- 
ton, tc. ;  detention  in  New  York,  loss 
of  time,  and  other  incidental  expenses* 
procuring  evidence,  and  attending  the 
trial,        .        i        .        .        ...         .     1,500  00 


$10,746^7 


This  report  was  confirmed  by  the  court,  and  it  was 
further  ordered  by  the  court,  that  t!  e  defends* ;  should 
pay  to  the  libellant,  for  personal  injuries,  as  fol- 
lows : 

To  the   supercargo,  five  hundred  dollars,  $600 

.To  the  captain,  one  hundred  dollars.  100 


OF  THE  UNITED  STATES. 

To  the  mate,  on*  hundred  dollars, 
To  the  sailor,  fifty  dollars, 


And  that  thte  defendants  should  pay  to  the  lihellantg 
tine  thousand  dollars,  for  the  commission  plairoed  by 
the -supercargd,  Frederick  Rotix,  seven  hundred  and  (if* 
ty  dollars  for  counsel  fees,  the  proctor's  costs,  and  the 
costs  of  court. 

The  defendant  appealed  from  the  decision  of  the  dis- 
trict court  to  the  circuit  court  for  the  southern  district 
of  New -York,  where  it  was  heard  in  September  term, 
1815,  and  the  following  decree  made  : 

This  appeal  having  bren  argued,  &c.  this  court,  af- 
ter mature  deliberation  thereon,  do  order,  adjudge,  and 
decree,  that  the  sentence  of  the  district  court,  which 
has   been  appealed  from,  be   reversed,  and   this  court 
proceeding  to  assess  the  damages  in  this  cause,  make 
the  following  allowances,  that  is  to  say — 
To  the  Owner  tf  the  Schooner. 
1#  For  expenses  during  her  de- 
tention at   Antigua,  'in  con- 
formity with  the  estimate  of 
the  consignee,        •        .        $300  00 
S.   For  expenses  of  the  mate 
and  supercargo  while  there, 
according  to    the  testimony 
of  the  same  witness,  70  00 

3.  For  articles  plundered  from 
schooner,        ...  25  00 


100 

I8ia 

60 
*750 

Tbo 

Ami  ible 

Nancy. 
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1818.  Interest  on  these    sums  at  10 

^ir^  p*r  cent,  from  1st  of  January 

Amiable  l8l5>  *o  1st  September,  IS  17, 

flaucj.  two  years  and  eight  months,    103  94 

To  the  Master  of  the  Schooner. 
For  articles  taken  from  him,  100  00 
The  same  interest  on  this  sum,    26  66 
2.  For  personal  injuries,     *       100  00 

226  66 

To  the  Supercargo. 

1.  For  articles  plundered  of  him,  470  00 
The  like  interest  on  this  sum,      114  32 

2.  For  personal  wrongs,  500  00 


-1084  32 


3.  For  his  expenses  in  collect- 
ing   testimony  at  Antigua, 
Port-au- Prince,  &c.f  and  at- 
tending trial,     ....  750  00 
To  the  Mate. 

1.  For  the  property  lost  by  him,  80  00 
The  like    interest  on  this  sum,  21  32 

2.  For  injury  to  his  person,       100  00 

—    —20132 

To  Lenauyihe  Sailor* 

1.  For  property  robbed  of  him,  64  00 
The  like  interest  on  this  sum,      14  40 

2.  For  injury  to  his  person,         50  00 


-118  40 


12879  64 
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It  it  therefore  further  ordered  and   directed,    That      t»i*. 
there  be  paid  by  the  appellants,  to  the  respondents  and     K^j^/ 
libellapts,  the  said  some  of  two  Ihousancl  eight  hun-  Amiable 
dred  an*!  seventy  nine  dollars  and  sixty-  four  cents,  in     Nancy, 
the  manner  and  proportions  following  that  is  to  say- 
to  the  libellant,  Peter  Joseph  Mirault,  own£r  of  the 
schooner   and   cargo,  the   sum  of  four   hundred  and 
ninety  eight   dollars   and   ninety    four  cents ;   to  the 
libellant,   Galien   Amie,  master  of  the  schooner,  the 
sum  of  $326  66;    to   the   libellant,    Frederic    Roa£, 
the  supercargo,  the  sum  of  $1,  834  32  ;  to  the  libellant, 
Anthony  Morrisset,  the  mate, .  the  sum  of  $201  32  ;  to 
the  libellant,  Elie  Lenau,  one  of  the  mariners,  the  sum 
of  $11840. 

And  it  it  further  ordered,  adjudged^  and  decreed. 
That  the  appellants  pay  the  further  sum  of  $750  for 
counsel  fees  in  the  district  court;  and  that  they  also 
pay  the  proctor's  costs  in  the  said  court,  and  the  costs 
of  that  court  to  be  taxed. 

Jlnd  it  it  further  ordered  and  decreed,  That  each 
party  pay  his  own  cos's  in  ihis  court;  from  which  de- 
cree the  libellants  appealed  to.  this  court. 

This  cause  was  argued  by  Mr.  Sergeant  and  Mr. 
Baldwin*  for  the  appellants,  and  by  Mr.  D.  £.  Ogden 
for  the'respondents.* 

Mr.   Justice   Story  delivered   the   opinion  of  the  March  1  Id* 
court.     The  jurisdiction  of  the  district   court  to  en- 

a  They  cited  The  Lucy,  3  Rob.  208.  The  Narcissuf,  4 
Bob.  17.     The.  Lively,  1  Galli*.  315. 

AH*  cited  Del  Col  e.  Arnold,  3  Doll.  333. 
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tertain  this  suit,  by  virtue  of  its  general  admiralty 
and  maritime  jurisdiction,  and  independent  of  the 
special  provisions  of  the  prize  act  of  the  ?6th  of 
June  1812,  ch,  107.  has  been  so  repeatedly  decided 
by  this  court,  thai  it  cannot  be  permitted  again  to  be 
judicially  thought  into  doubt.*  Upon  the  facts  dis. 
closed  in  the  evidence,  this  must  be  pronounced  a  case 
of  gross  and  wonton  outrage,  without  any  just  pro- 
vocation or  excuse.  Under  such  circumstances,  (he 
honour  of  the  country,  and  the  duty  of  the  court, 
equally  require  that  %  just  compensation  should  be 
Aet*dwrqn*.mai'e  to  ^e  unoffending  neutrals,  for  all  the  injuries 

tenia mnuU and  losses  actually  sustained  by  them*    And  if  this 

lint    tmpM? 

arafetponaibtewere  a  suit  against  the  original  wrong-doers,  it  might 

dJnM^^bttt^  proper  to  go  yet  farther,  and   visit  upon  them  in 

th«  nrinuMn the  8*jaPe  °f  exemplary  damages,  the  proper  punish- 

*yjloll"*Pon  ment   which    belongs    to    such    lawless   misconduct* 

tbtMttMi  low  But  it  is  to  be  considered,  that  this  is  a  suit  against 

Jit7  """the  owners  of  the  privateer,  upon  whom  the  law  has 

fr<yn  motives  of  policy,  devolved  a  responsibility  for 

the  conduct  of  the  officers  and  crew  employed  by 

them,  and  yet,  from  the  nature  of  the  service,  they 

can  jcarceJy  ever  be  able  to  secure  to  themselves  an 


s  Vide  ante,  volt  II.  ArrsNDii,  note  1.  p.  5.  The  jurisdic- 
tion of  the  admiralty,  as  a  court  of  prize,  has  been  recently  re- 
viewed in  England*  on  an  applitaiitm  to  the  court  of  chancery 
for  a  prohibition,  in  which  it  was  determined,  that  this  juris, 
taction  does  not  depend  upon  Uie-  prise  rffct  ofjCommi$<ion9  r.or 
cease  with  the  cessation  of  hostilities;  but  -that  it  extends  to 
all  the  incidents  of  prise,  and  to  on  indefinite  period  after  the 
termination  of  the  war.  EMf»U  Lynch  rf  si.  1  Afsrfdscfr's 
Jbp.15 
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adequate  indemnity  in  cases  of  Ions.    They  nre  innocent  H**l*v 
of  the  demerit  of  this  transaction,^  having  neither  direo       The 
ted  itt  nor  countenanced  it,   nor  participated  in  it  in  AmuUe 
the  slightest  degree.    Under  such   circumstances,  we     ****** 
are  of  opinion  that  they  are  bound  to  repair  all  the  real 
injuries  and  personal  wrongs  sustained  by  the  libel* 
lants,  but  they  are  riot  bound  to  the  extent  of  vindic- 
tire  damages.    While  the  government  of  the  country 
shall  choose  to  authorize  the  employment  of  privateers 
in  its  public  wars,  with  the  knowledge  that  such  em- 
ployment cannot  be  exempt  from  occasional  irregulari- 
ties and  improper  conduct,  it  connot  be  the  duty  of 
courts  of  justice  to  defeat  the  poliry  of  the  government,. 
by  borthening  the  service  with  a  responsibility  beyond 
what  justice  requires,  with  a  responsibility  for  unliqui- 
dated damages,  resting  in  mere  discretion,  and  intend- 
ed to  punish  offenders. 

As  the  respondents  have  not  appealed  from  the  de- 
cree of  the  circuit  court,  that  decree,  so  far  as  it  allows 
damages  against  J  hem,  is  not  re-examinable  here.— 
And  the  only  inquiry  will  be,  whether  any  of  the  items 
allowed  by  the  district  court  were  improperly  rejected 
by  the  circuit  court. 

And  first,  as  to  the  item  of  1,200  dollars,  for  losses  in*  by  alt*, 
sustained  in  the  sale  of  the  cargo  at  Antigua.    This^JJ°JJ^f^ 
loss  is  said  to  have  been  occasioned  partly  by  the  de-«l«**d*yu* 
tenoration  of  the  corn  by  sea  dannge,  the  mixing  of  ductof  the  cap 
the  damnged  with   the    sound   corn   by  the  improper tan*  n* 
•conduct  of  the  crew  of  the  Spider  brig  of  war,  and 
partly  by  a  full  of  the   price  of  corn   during  the  de- 
tention of  the  vessel  at  Antigua.     We  are  of  opinion, 
that  this  item  was  properly    rejected*    The  jury  to 
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ltl8«      the  corn  was  in  no  degree  attributable  to  the  impro* 
per. conduct  ojf  the  9fficers   and  crew  of  the  privateer. 
The    vessel  was  actually   bound  to   Antigua    at  the 
time  when   she  was  met  by  the  privateer,   under   a 
necessity   occasioned   by    stress  of  weather,  and  the 
fall  of  the  market  there  is  precisely  what  would  hate 
arisen  upon  the  arrival  of  the   vessel  under    ordina- 
ry   circumstances.     Unless,   therefore,    the    sale    of 
the  corn  was   compelled   at   Antigua,  solely    by  the 
misconduct  of  the   privateer,  ("which,  in  our  opinion; 
was  the  case,)  the  claim  for  such  loss  cannot  be  sus- 
tained . 
Jpm&$£     Another  item  is  .3,500  dollars,  for  the  loss  of  the 
insULt*"  Un"  auPP°8Cd  profits  of  the  voyage  on  which  the  Amia- 
«ge  mfford  neble  Nancy  was  originally  bound.     In  the  opinion   of 
fM  in  a  ma  the  court,  this  Hem.  also  was  properly  rejected.     The 
,^lba?S^hoPro')a'>'f'or  l)08S^'e  benefits   of  a   voyage,  as  yet   in 
.  tree  rule  of  da/fa-j  CRn  never  afford  a  safe  rule  by  which  to  estimate 
aeue;  damages  in   cases  of  a   marine  trespass.      There   is 

so-  much  uncertainty  in-  the  rule  itself,  so  many  con- 
tingencies which  may  vary  or  extinguish  its  applica- 
tion, and  so  many- difficulties  in  sustaining  its  legal 
correctness,  that  the  court  cannot  believe  it  proper  to 
entertain  it.  Ifc  several  cases  in  this  court,  the  claim 
for  profits  has  been,  expressly  overruled;  and  in  Del 
Col  vs  Arnold,  (3  DaU  333.)  and  the  Anna  Maria, 
(2  Wheat.  Rtp.  327.)  it  was,  after  strict  consideration, 
held,  that  the  prime  cost,  orwalue  of  the  property  lost, 
at  the  time  of  the  loss,  and  in  the  case  of  injury,  the  di» 
minutkm-in  value,  by  reason  of  the  injury,  with  interest 
upon  such  valuation,  afforded  the  true  measure  for 
assessing,  damages.    This  rule  may  not  secure  a  com* 
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plete  indemnity    for  all  possible  injuries ;  but  it  has      18ft, 
certainty   and  general  applicability   to  recommend  itf    ^T^ 
Ad  in  almost  all  cases,  will  give  £  fair  and  just  re-  Amiable 
compense.  Nancy. 

The  next  item  is  3,127  dollars  and  60  cents,  for  Tbe  item  for 
the  ransom  of  the  vessel  and  cargo,  and  the  payment^  IJJJJJJf  jj 
of  the  costs  of  court  The  evidence  upon  this  .headjwitad. 
is  not  very  satisfactory  in  its  details.  It  is  asseited 
that  the  vessel  was  seized  for  the  want  of  papers,  but 
whether  as  prize  of  war,  or  to  enforce  a  municipal 
forfeiture,  is  not  distinctly  stated ;  and  no  copy  of  the 
proceedings  of  the  court  is  produced  to  c'ear  up  a 
single  doubt  of  obscurity.  Nqr  does  it  appear,  who* 
ther  the  compromise  was  made  before  or  after  the  libel 
was  filed ;  and  it.  is  admitted  that  it  was  made  without 
taking  the  advice  of  counsel,  upon  the  mere  opinion 
of  a  merchant  at  Antigua,  who  supposed  that  a  con* 
demnation  would  certainly  'ensue.  Upon  what  le- 
gal grounds  this  opinion  could  be  reasonably  enter- 
tained, it  is  extremely  difficult  to  perceive.  Assuming 
that  the  vessel  and  cargo  were  seized  as  prize  of  war, 
it  cannot  for  a  moment  be  admitted,  that  the  mere 
want  of  papers  could  afford  a  just  cause  of  condem- 
nation. It  might  be  a  circumstance  of  suspicion ; 
but  explained  (as  it  must  have  been)  by  the  prepa- 
ratory examinations  of  the  officers  and  crew,  and  by 
the  fact  of  a  voluntary  arrival,  it  is  difficult  td  sup- 
pose that  there  could  be  any  judicial  hesitation  "in 
immediately  acquitting  the  property.  And  the  far- 
thest that  any  prize  court  could,  by  the  utmost 
straining,'  be  presumed  to  go,  would  be  to  order. far- 
ther  pi  oof  of  the  proprietary  interest.  It  would  be 
Vol;  III.  72 
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1811.      the  highest  injustice  to  the  British  courts  tosoppoe*  that 

the   mere   want  of  papers,  under  such  circumstance*, 

could  draw  after  it  the  penalty  of  confiscation*    We  do 

not,  therefore,  think,  that  the  raoeooi  was  jusliiablc  or 

reasonable.    The  utmost  extent  of  loss  to  which  the 

owner  was  liable,  was  the  payment  of  the  coots  and 

expenses  of  bringing  the  property  to  adjudication ;  and 

for  such  costs  and  expenses,  as  &r  as  they  were  incur 

red  and  paid,  the  owner  is  now  entitled  to  recciTO  a 

recompense.     In  this  respect,  the  decree  ♦of  the  circuit 

court  ought  to  be  amended* 

The  item  for  the  supercargo's  commission  woo  also 

^Sm^SSm  properly  rejected.     It  does  not  •  appear,  with  Wtaitty, 

notailowed.    t0  wjjat  gum  ^  wf|S  ^tit^i  ..  an<j  under  the  c  ire  urn* 

stances,  if  lost,  (which,  is  not  satisfactorily  shown,) 
the  commissions  were  not  loot  by  any  act  for  which  the 
respondents  are  liable.  The  sum  allowed  for  the  tror- 
el,  attendence,  and  expenses  of  the  supercargo  in  pro- 
curing testimony*  by  the  circuit  court,  is,  in  our  j«dg* 
nient,  an  adequate  compensation. 

The  sum  of  41  dollars  Has  (probably  by  oitstake) 
-   deducted  by  the  circuit  court  from  the  expenses  at  An 
tigua.     This  sum  is  to  be  reinstated. 

To  the  decree  of  the  circuit  court  there  are,  cones* 
quently,  to  be  added' the  following  sums : 

For  expenses  and  costs  of  court  at  Antigua,  64S  dol~ 
lars,  21  cents. 

'     The  loss  on  the  exchange  to  pay  that  sum,,  (say) 
138  dollars. 

The  short  allowance  of  expenses,  44  dollars. 

'In  the  whole,  amounting  to  the  sum  of  774  dol- 
lars SI   cents,  on  which  interest,  at  the  rate  of  6  pot 
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cent.,  is  to  be  allowed  from  the  time  of  payment  up  to      l*  !*• 
the  time  of  this  judgment.     And  the  decree  of  the  cir-    *^~^J 
cuit  court  is  to  be  reformed  accordingly. 

Decree  refbrmed. 


(ChAVCEEY.) 

Cbaio  v.  Leslie  ttaU 


9L  Cm  a  titiam  nf  Virginia,  being  seised  of  reel  property  la  that 
etatc,  made hit  will:  "In  the  first  place  1  give,  clevis?,  and  bequeath 
«aU  J.  L."  end  four  ethers,  fc,*U  my  estate,  real  and  personal,  of 
which  I  may  die  earned  and  poeeesscd  in  enj  part  of  America,,  in  spe- 
cial trait,  that  the  afore-mentioned  persons,  or  aoeh  of  them  as  may  bo 
living  at  say  death,  mill  tell  my  personal  estate  to  the  highest  bidder 
on  two  years  credit,  and  my  real  estate  on  one,  two  and  three  yean 
credit,  provided  satisfactory  eeeority  bo  given  by  bend  and  deed  of 
trust.  In  the  second  place,  I  give  an  btqneaih  to  my  brother  T.  C." 
ma  otic*,  "all  tot  proceeds  of  my  estate,  real  and  pereonat,  which  I  have 
herein  directed  to  be  sold,  to  be  remitted  to  him,  accordingly  at  the 
payments  art  made,  and  I  hereby  declare  the  aforesaid  J.  L. "  and  the 
lour  other  persons,  "to  be  my  trustees  and  executors  for  the  purposes 
mfere-mentioned."  Held,  that  the  legacy  given  to  T.  C,  in  the  will  of 
E.  C  wne  to  be  considered  as  a  bequest  of  personal  estate,  which  be 
was  capable  of  tak lug  for  hie  owa  benefit,  thoogh  an  alien. 

Equity  considers  land,  directed  in  wills,  or  other  instruments,  torn) 
.  told  sad  converted  into  money,  at  money ;  and  money    directed  to  bo 
omployed  in  the  purchase  of  land,  as  land. 

Where  the  whole  beneficial  interest  in  the  land  or  money,  thus  di- 
rected to  be  employed,  belongs  to  the  person  for  whose  use  it  is  given 
•  toart  of  equity  will  permit  the  certs*  fue  fruit  to  take  the    mono/ 
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1818.  of  the  land  at  his  election,  if  he  elect  before  the  cob  Teuton  k 
made. 

But  in  case  of  the  death  of  the  eettui  que  frurt,  without  hating  de- 
termined hit  election,  the  property  will  peas  to  hie  he  ire  or  personal  re* 
preventatives,  hi  the  same  manner  as  it  would  havo  done  if  the  conTer- 
,eion  hud  been  made,  and  the  trust  executed  in  his' life  time. 

The  case  of  Roper  v.  Radcliff,  9  Mod.  167.  oimined ;  diatiaquisbe** 
from  the  present  case ;  and,  so  far  a»  it  conflict*  with  it,  over* 
ruled. 


This  was  a  case  certified  from  the  circuit  court  for 
the  district  of  Virginia,  in  which  the  opinions  of  the 
judges  of  that  court  were  opposed  on  the  folio  wins; 
question ;  viz.  Whether  the  legacy  given  to  Thomas 
Craig,  an  alien,  in  the  will  of  Robert  Craig,  is  to  be 
considered  as  a  devise,  which  he  can  take  only  for.  the 
benefit  of  the  commonwealth,  and  cannot  hold  ;  or  a 
bequest  of  a  personal  chattel,  which  he  could  take 
for  his  own  benefit? 

This  question  grows  out  of  the  will  of  Robert  Craig 
a  citizen  of  Virginia,  and  arose  in  a  suit  brought  on 
the  equity  uide  of  the  circuit  court  for  the  district  of 
Virginia,  by  Thomas  Craig,  against  the  trustee  named 
in  the  will  of  the  said  Robert  Craig,  to  compel  the  said 
trustee  to  execute  the  trusts,  by  selling  the  trust  fund, 
and  paying  over  the  proceeds  of  the  same  to  the  com- 
plainant. 

The  clause  in  the  will  of  Robert  Craig,  upon  which 
the  question  arises,  is  expressed  in  the  following  terms 
viz.  "In  the  first  place,  I  give,  devise,  and  bequeath 
unto  John  Lv  Mie,"  and  four  others,  "all  my  estate,  re- 
al and  personal,  of  which  I  may  die  seized  or  possess- 
ed,'in  any  part  of  America,  in  special  trust,  that  the 
afore-mentioned  persons,  or  such    of  them  as  stay  be 
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fifing  at  my  death,  will  sell  my  personal  estate  to  the  1818. 
highest  bidder,  on  two  years  credit,  and  my  real  estate 
on  one,  two,  and  three  years  credit,  provided  satisfac- 
tory security  be  given,  by  bond  and  deed  of  trust.  In 
the  second  place,!  give  and  bequeath  to  my  brother, 
Thomas  Craig,  of  Beith  parish,  Ayrshire,  Scotland,  all 
the %  proceeds  of  my  estate,  both  real  and  personal, 
which  I  have  herein  directed  tc  be  sold,  to  be  remitted 
unto  him  accordingly  as  the  payments  are  made,  and  I 
hereby  declare  the  aforesaid  John  Leslie," "and  the  Jour 
other  persons,  "to  be.  my  trustees  and  executors  for  the 
purposes  afore-menlioned." 

The  attorney  general  ot  Viiginia,  on  behalf  of  that 
state,  filed  a  cross  bill  against  the  plaintiff  in  the  ori- 
ginal suit,  and  the  trustee,  the  prayer  of  which  is  to 
compel  the  trustee  to  sell  the  trust  estate,  so  far  as  it 
^consists  of  real  estate,  and  to  appropriate  the  proceeds 
to  the  use  of  the  said  commonwealth  by  paying  the 
same  into  its  public  treasury. 

The  will  of  Robert  Craig  was  proved  in  June,  1811, 
and  the  present  suit  was  instituted  some  time  in  the 
year  1815. 

Mr.  Nicholas,  (attorney  general  of  Virginia,)  argu-  Feb.tOtk. 
ed,  that  most,  if  not  all  nations,  have  imposed  some 
restrictions  upon  the  capacity  of  aliens,  to  hold  pro- 
perty within  the  territory  of  the  nation.  The  law  of 
England  and  the  law  of  Virginia  being  the  same,  in 
this  respect,  there  is  no  want  of  reciprocity,  and  there 
is  a  peculiar  fitness  i:i  extending  the  same  rule  to  Bri- 
tish subjects  in  this  country,  as  is  imposed  on  Ameri- 
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lilt,  eafe  citizens  in  England.  By  the  law  of  England 
an  alien  cannot  take  a  freehold  rjy\  inheritance  -r  he 
may  take  by  purchase,  but  cannot  hold :  it  escheat3 
to  the  crown  upon  an  inqueit  of  office.  Nor  is  this 
incapacity  confined  to  a  freehold  interest :  it  extoixls 
to  leaseholds!  and  any  the  smallest  interest  in  lands.* 
The  severity  of  this  rule  has  been  relaxed  only  for 
the  benefit  of  commerce,  and  that  very  partiiljy* 
An  alien  merchant  may  take  a  lease  for  yfcars  of 
a  house  for  habitation,  but  not  of  lands,  &c.  And  xo 
other  alien  can  ef.en  take  a  lease  of  a  house  for  habi- 
tation.* The  rule  may  be  considered  as  illiberal,  and 
inconsistent*  with  the  enlightened  spirit  of  the  agje ; 
but  its  wisdom  may  be  vindicateJ  on  many  grounds  ; 
and  it  can  only  be  dispensed  with  by  the  legislative 
will,  or  by  compact  with  foreign  nations.  As  Lord 
Mansfield  if  iid  of  the  laws  against  the  Papists,  "  whe- 
ther tne  policy  be  sound  or  not,  so  long  as  they, 
continue  in  force  they  must  be  executed  by  courts  of 
justice  according  to  their  true  intent  and  meaning. 
The  legislature  only  can  vary  or  alter  the  law,"*  The 
property  in'  question  consisted  of  real  estate,  which 
remained  in  specie,  at  the  time  of  the  devisoi's  death. 
The  devise  of  a  trust  in  lands  cannot  operate  for  the 
benefit  of  an  alien.  No  equitable  fiction  can  change 
the  specific  quality  of  the  property.  It  is  the  settled 
doctrine  of  the  common  law,  that  an  alien  cestui  que 

a  Co,  Lif.  2.  b  Margrave's  notes.    Calvin's  case,  Co.  Rep. 
jmrt  7.  18.  *. 
*  b  lb.  c  Foone  v.  Blount,  Cotcp.  466. 


OF  TOTS  UNITED  STATES.  M7 

ftm/can  only  take  for  the  king's  use.«  All  the  rea-  Ml*? 
so*s  of  policy  which  incapacitate  him  from  holding 
a  legal  estate  in  lands,  equally  apply  to  disable  him 
front  holding  an  equitable  estate  in  the  same  species 
of  prpperty ;  it  is  the  usufruct,  of  which  the  law  aimr 
to^bpriye  Urn.  Trust  estates  are  governed  by  pre- 
cisely  the  same  rules  as  legal  estates.  /(The  fcfftm 
where  it  is  adjudged,"  says  Lord  Mansfield,  speak- 
log  in  a.  court  of  equity,  "is  the  only  difference 
between  trusts  and  legal  estates.  Trusts  here  are 
coQsiriererl,  as  between  the  cestui  que  trust,  and 
trustee,  (and  all  claiming  by,  through  or  under 
them  or  in  consequence  of  their  estates,)  as  the 
ownership  and  as  legal  estates,  except  when  it  can 
be  pleadeJ  in  bat  of  this  right  of  jurisdiction.  What- 
ever would  be  the  rule  of  law  if  it  was  a  legal  estate, 
is  applied  in  equity  to  a  1rust  estate."*  Again  ;  speak- 
ing of  the  case  of  Banks  v.  Sutton,  he  says,  4,So  that 
I  take  it  by  the  great  authority  of  this  determination 
on  clear  law  an: I  reason,  cestui  que  trust  is  actually 
and  absolutely  seized  of  the  freehold  in  considera- 
tion of  this  court ;  and*  tha*,  therefore,  the  legal  con- 
sequence of  an  actual  seizure  of  the  freehold,  shall 
in  this  court  follow  for   the   benefit  of  one   in    the 

a  The  Kin?  ▼.  Holland,  Styles,  20.  Alkyn,  14.  RollS$Mr. 
•  154.  534.  The  Attorney  General  v.  Sir  George  Sands,  1 30, 
131.  3  Oh.  Rep.  33.  Hjbart,  2N.  1  Mod.  17.  Hardres, 
495.  Cro.  Jac.  512,  Gilbert  on  Uses  and  Trutts,  «43.  1 
Com.  Dig.  300.  1  Bac.  AW.  let.  C.  HI.  Aden,  132.  Harri- 
son's cn*o,  Mr.  Jefferson's  correspondence  with  Mr.  Ham% 
inond,  State  Papers,  Waittsed.  vol.  I.  p.  374. 

h  Burgess  ▼.  Wheat©,  I  W.  BL    460. 
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181$.  pasty ^  The  cestui  que  trust,  in  the  present  case, 
takes  an  [interest  which  extends  to  the  whole  estate, 
with  an  election  to  take  it  as  land.  Nobody  but  he 
can  compel  the  trustees  to  sell,  and  they  may  hold 
the  trust,  and  apply  it  for  the  benefit  of  the  cestui 
que  trust  forever." '  This  is  precisely  the  modern  which 
the  monastic  agd  other  ecclesiastical  institutions,  per- 
verted the  invention  of  uses,  an  order  to  evade  the 
statutes  of  mortmain,  ana  they  might  be  applied  in  the 
same  manner  to  evade  the  disability  of  aliens  to  hold 
a  legal  estate  in  real  property.  Even  supposing  this 
t*  be  a  personal  trust;  it  is  a  devise  of  the  pro- 
fits growing  out  of  land,  which  would,  until  a  sale* 
accumulate  for  the  advantage  of  an  alien,  and  is 
equivalent  to  a  devise  of  the  land  itself  to  an-  alien.* 
There  is  nothing  compulsory  upon  the  trustees  to 
sell,  afrd  by  collusion  between  them  and  the  cestui 
que  trust,  the  sale  might  be  postponed  forever,  whilst 
an  alien  enjoyed  the  profits  of  the  lands,  and .  trans- 
mitted them  to  his  representntire.  But  this  devise 
of  the  proceeds  of  the  sale  of  lands  was,  in  effect, 
a  devise  of  real  property.  The  leading  case  on  this 
siibject*  is  strongly  fortified  by  subsequent  deci- 
sions.* In  Roper  v.  Radcliffe,  it  was  solemnly  •  de- 
c/7, 161, 16*. 

6  1  Salk  228.     1  Eq.  Ca$.  Mr.  98*     1  Ves.4\.  Co.  LUL 
46.  a.  Cro.  Eliz.  190, 

c  Roper  v.  Radeliffe,  9  Mud.  107.  181. 
•(/The  Attorney  General  v.  Lord  Weymouth,    Ambler,  20 
T>a?er3  v.  Dewcs,  3  JP.  Wau.  46.     Hill  v.  Filkens,  2  P.  FFaU. 
6.     10  Mod.  485.     Tire  King  v,  The  Inhabitants  of  Wivding- 
ham,  Doug.  737. 
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termined  that  lands  given  in  trust,  or  derived  to  pay 
debts,  and  legacies,  shall  be  deemed  as  money  in  res- 
pect to  creditors,  but  not  in  respect  to  the  heir  at  law 
or  residuary  legatee,  in  respect  to  whom  they  shall  be 
deemed  in  equity  as  lands:  and  that,  consequently,  the 
residue,  in  that  case,  being  devised  to  persons  incapable 
of  holding  an  interest  in  lands,  the  devisa  was  vpifl-— • 
The  application  of  this  principle  to  the  present  cfiife  is 
obvious.  Nor  can  the  consequence  of  /forfeiture  be 
avoided  by  the  cestui  que  trust  electing  (o  take  the 
property  as  money.  The  exercise  of  the  right  of  elec- 
tion for  such  a  purpose  was  denied  in  Roper  v.  Rad- 
cliffe,  and  in  the  Attorney  General  v.  Lord  Weymouth. 
The  rights  of  th  e  commonwealth  may  be  enforced 
in  a  court  of  equity,  because  the  disability  of  an 
alien  to  hold  lands  for  his  own  benefit  is  not  consid- 
ered as  a  penal  forfeiture,  but  arises  merely  from  thcT 
policy  of  the  law.  It  has,  therefore,  been  adjudged  in 
equity,  that  he  cannot  demur  to  the  discovery  of 
any  circumstances  necessary  to  establish  the  fact  of 
alienage.* 

Mr.  Wickham,  contra,  argued,  that  this  was  a 
mere  question  as  between  the  heirs  and  personal  re- 
presentatives. If  the  property  in  question  be  real 
property  in  the  view  of  a  court  of  equity,  it  is  ad- 
mitted that  an  alien  cannot  hold  it.  But,  on  the  other 
hand,  if  it  be  personal  property,  it  cannot  be  denied 
that  he  may  take   and  hold  it.     If,  as  between  citi- 

a  The  Attorney  General  v.  Duplesris,  Parker,  144.  5  Bro. 
Pari  Cas.  91. 

Vet.  IU  73 
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1818*  Zens,  it  be  personal  property,  it  must  be  so  as  re- 
spects aliens.  A  court  of  law  can  only  look  to4he 
legal  quality  of  the  property.  At  law  the  interest 
is  vested  in  the  trustee ;  but  a  court  of  equity  takes 
notice  of  the  title  of  the  cestui  que  trust,  as  benefi- 
cially interested,  and  regards  the  quality  of  the  estate 
as  respects  his  interest  only.  It  is  incontestible,  that 
there  may  be  personal  trusts  of  real  property.  Such 
are  the  familiar  instances  of  trusts  for  the  payment  of 
debts  and  legacies  charged  on  land;  trusts  for  raising 
portions,  and  bankrupt's  estates;  in  all  of  which  the 
property  goes  to  the  personal  representatives,  with- 
out any  question  as  to  the  citizenship  or  alienage  of 
tfce  cestui  que  trust  ft  is  an  elementary  principle) 
which  lays  at  the  very  foundation  of  the  doctrine  of 
equity,  that  land  directed  to  be  sold  and  converted 
into  money,  and  money  directed  to  be  employed 
in  the  purchase  of  land,  are  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  con- 
verted.8 And  it  is  immaterial  in  what  manner  the 
direction  is  given,  whether  by  will  or  deed;  or  in 
what  state  the  property  is  found,  in  land  or  not.*  The 
argument  on  the  other  side,  that  the  alien  having  the 

a  Doughty  v.  Boll,  2  P.  Wms.3*9,  Attorney  General  v. 
Johnson,  AinbL  580.  Yates  v.  Compton,  2  P.  Wait.  90S. 
Fletcher  v.  Aahbtfrner,  1  Bro.  Ck.-Cns.  501.  Aokroyd  v. 
Smithson,  Id;  503.  'Berry  v.  Usher,  I  f  Ves.  87.  Robinson  v. 
Taylor,  2  Bro.  Ch.  Cos.  589.  Williams  v.  Coade,  10  Ves.  J500. 
Biddulph  v.  fiiddulph  12  Ves.  160. 

&<  Ed  wards  ei  vx.  v.  Countess  of  Warwick,  2  P.  Wms.  171. 
Biddulph  v.  Biddulph  13  Ves.  160.  Thornton  v.  HawleyJO 
Vss.  159 
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right  to  elect  that  the  property  should  rot  be  sold,  1818 
therefore  it  must  be  considered  as  land,  may  be  an 
swered  by  another,  equally  good :  That  haying  the  ^'y 
right  to  say  it  shall  be  sold,  il  must,  therefore,  be  Leslie, 
considered  as  money.  But  it  is  denied  that  an 
alien  has  an  election  to  make  it  real  property.  As 
an  infant  cannot  make  an  election  for  want  of  capa- 
city ;*  so  an  alien  cannot  elect  to  take,  because  he 
cannot  hold  real  propeity.  The  right  of  election  is 
a  benevolent  principle,  applying  for  the  benefit,  not 
for H  the  injury  of  parties.*  The  cestui  que  frurf,  in 
this  case  has  elected  to  take  it  as  money,  by  his  bill 
praying  for  a  sale.  But,  supposing  him  to  have  been 
silent,  the  elementary  writers  lay  down  the  rule 
that  it  remains  personal  property.  As  the  party  who 
has  his  election,  may  determine  to  take  the  property 
as  land  td  be  sold  for  his  benefit,  or  money  to  be 
investeJ  in  land,  the  question  can  only  arise  between 
the  heirs  and  persoual  representatives.  Some  cases, 
which  appear  to  be  exceptions  to  the  rule,  confirm  it, 
Such  are  the  cases  of  a  resulting  trust  to  the  heir, 
where  the  purposes  of  the  trust  are  fulfilled,  or  at  an 
end  ;*  the  cases  where  the  union  of  title  to  the  es- 
tate, as  real  and  personal,  extinguishes  the  demand,' 
and  the  cases  where  the  intention  is  obscure.  The 
rule  extends  to  all  cases  where  the  quality  of  money 

aSeelyr.  Jago,  1  P.  ffm.  389.  Earlora  v.  Saunders, 
Ambl  841. 

b  Orimmit  ▼.  Grimmit,  Amhl.  2 10 

t  Hewitt  t.  Wright,  1  Bro.  Ch.  Co*.  86.  And  see  1 6  tei. 
191.     18  Ve$.  174.     1  Ve*.  4»  Burnt*,  272. 

4  Pultoej  v.  Lord  Darlington,  1  Bro.  Ck  Cos.  tS6. 
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1S18.  is  imperatively  fixed  on  land  by  the  will  or  deed. 
As  to  Roper  v.  Ra:lcliflfe,  its  analogy  to  the  present 
case  is  remote;  it  has  always  been  considered  a  very 
questionable  case ;  and  it  is  not  to  be  put  in  competi- 
tion with. the  more  direct  authorities  already  cited. 
By  the  act  of  Parliament,  under  which  that  esse  was 
determined,  a  Catholic  cannot  even  purchase  ;  but  at 
common  law,  an  alien  .may  not  only  purchase,  but 
hold  against  all  the  world  except'  the  crown.  That 
case  ti  not  confiimed  by  Lord  Chancellor  King,  is 
Davers  v.  Dewes.  On  the  contrary,  he  says,  that 
if  the  point  "were  ret  integra,  it  would  be,  indeed, 
very  questionable."*  Its  reasoning  is  also  questioned 
by  Lord  Mansfield,*  The  case  of  the  Attorney  Ge- 
neral v.  Lord  Waymouth'  does  n6t  fortify  it,  and 
has  no  analogy  to  the  case  now  before  the*  court. 
Here  is  no  devise  of  the  annual  perceptions  of  profits, 
but  the  cestui  qut.tr&t  is  entitled  to  me  proceeds 
of  the  sale  of  the  land  as  a  sum  in  gross ;  and  there 
is  no  precedent  for  confiscating  profits  of  ah  estate 
purchased  by  an  alien,  which  profits  were  actually 
received  before  office  found.  Nor  can  the  argument, 
that,  by  ^collusion  between  the  trustee  and  the  alien 
cestui  que  trust,  the  latter  may  go  on  for  ever  receiv 
ingthe  profits  of  land,  be  supported;  because  it  is 
arguing  ugainst  a  right  from  its  possible  abuse,  (al* 
ways  an  unsound  mode  of  reasoning,)  and,  because 
the  same  thing  may  happen  between  an  alien  and  any 

a  3  P.  Win*.  46. 

b  Foone  v.  Blount,  Cusp.  467 

#4aft20. 
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Ostensible  owner  of  land.    All  that  a  court  of  equity,      18  !t. 
in  any  case,  would   do,   would  be  to  refuse  to  decree    ***+y 
tbe  land  to  the  atiet;,  and  compel  him  to  relinquish  his        t  ** 
claim  unless  he  took  the  money*     But  equity  tflll  not     Leslie, 
aid  to  enforce  a  confiscation.    Thus,  where  the  testator 
directed  money  to  be  laid  out  in  land,  the  money  not 
hating  been  laid  out.  Lord    Rosslyn    held,  that  the 
crown,  on  failure  of  heirs,  had  no  equity    against  the. 
next  of  kin  to  have  it  laid  out  in  real  estate  in  order  to 
claim  by  escheat,* 

The  Attornzy-Gcneral,  in  reply,  admitted,  that  in 
considering  the  legal  operation  of  the  devise,  the  na- 
tional character  of  the  devisee  jras  to  be  laid  out  of 
view;  and  that  the*  estate,  rthich  its  terms  would  pass 
could  not  be  varied  by  any  consideration  of  that  char- 
acter. As  an  alien  is  capable  of  taking  (though  not 
of  holding)  a  direct  fee  in  the  lands,  he  is  also  capa- 
ble of  taking  any  lesser  estate  than  a  fee,  under  any 
.modification  of  trust,  express  or  implied.  There  is 
nothing,  therefore  in  the  character  of  an  alien  to  re- 
pel, or  even  to  narrow,  the  legal  operation  of  the  terms 
of  the  devise.  Whatever  estate  they  would  pass  to  a 
citizen,  the  same  they  will  pass  to  an  alien.  What 
estate  then  would  pass  to  a  citizen?  It  is  said, 
a  personal  estate  only,  because,  the  testator  having,  di- 
rected the  land  to  be  sold,  has  stamped  upon  it  the 
character  of  personal  property.  But  this  is  not  the 
whole  effect  of  the  terms  of  the  devise.  They 
give  to  the  legatee  the  option  of  taking  the  land ;    and 

•  Walker  v.  Donne,  2  Vt$.  Jim:  170. 


«74  CASES  IN  THE  SUPREME  COURT 

ISIS,     iii  go  doing,  they  give  him  an   interest  in  the  land   it- 
self.   This  option  thus  erst  ujion  the  legatee  is  not  the 
effect  of  any  net  to  be  done  by   him.     To  create  the 
right  of  election,  iti*  not  necessary  that  he  should  ac- 
tually elect,  or  that  he  should  be  able  to   elect.     The 
mistake  on  the  other  tide  results  from  confounding 
the  right  of  election   with  the  exeicise  of  that   right. 
The  right  to  choose  is  the  legal  effect  of  the  devise, 
and  stamps  a  character   on  the  estate.     The  fact   of 
electing  is  a  subsequent  act,  wh'ch  may    or  may   not 
take  place  ;  hut  which,   whether  done  or   not,  cannot 
alter  either  the  character  of  the  devise,   or  the  option 
which  it  casts  upon  every  one  capable  of  taking   under 
it,  or  the  legal  estate  in  the  lands    which  this  option 
creates.     The  option  thus  given  to   the  devisee  by  the 
terms  of  the  will  is   an  operative    principle,  which, 
whether  exercised  or  not,  still  gives  to  instanii    that 
the  will  takes  effect,  an  .  interest  in   the  lands,  which, 
if  the  devisee  he  incapable  of  holding,  they  pass  to  the 
commonwealth.     So  far  is  the   effect  of  this    option 
from  awaiting  an  act  of  election  to  be  done  by  the  de- 
visee, and  depending  on  such  act,  that  it  has  been  de- 
cided where  a   subsequent  elec'ion  had  been  made  to 
take  as  money,  by  persons  disabled  to  hold  the  interest 
in  land,    that  the  act  of  election   came   too  late    to 
change  the  character  of  the   devise,  which,   by   virtue 
of  the  option  it  carried  with  it,  had  thrown  upon  the  de- 
visee an  estate  in    the  lands  the    instant  the   will  it- 
self began  its  operation      It  is  true   that  the  derision 
in  Roper  v.  Radcliffe  is  founded   on  a    particular   act 
of  parliament  against  papists;  but  this  is  no  objection, 
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if  the  act  of  parliament  creates  precisely  the  same  (lis-      1&I8. 
abilities  in  respect  to  the  Catholics  which  the  common 
law  had  created  in  relation  to  aliens.     For  if  their  res- 
pective disabilities  as  to  the  land  be  the  same,  a  devise 
of  lands  to  one,    *ill   receive  precisely  the  same  con- 
struction as  a  devise  of  lands  tu  the  other.     The  ob- 
ject of  the  stat.  of  1 1th  and  1 2th  of  William  III.  ch.  4- 
Was  to  render  Papists  aliens,  b  regard  to  lands  in  En- 
gland.    The  stability  of  the  government  being  suppo- 
sed to  depend  upon  this  policy,  "the  design  of  the  ma* 
ker  of  this  law,"  says  Lord  Chief  Justice  Parker,  "was, 
first,  to  get  the  lands  of  this  kingdom  out  of  the  hands 
of  Papists." — "And,   secondly  to  prevent  them  from 
making  any-  new  aquisition."a     The  first  objection  does 
not  relate  to  aliens;  but  the  second  applies  precisely  to 
them,  and  the-  provisions  of  the  act,  as  to  Papists,  are 
substantially  the  same  with  those  of  the  common  law  as 
to  aliens.     It  is  not,  however,  the  disabilities  of  either 
which    are    to    affect   the   construction  of    this    de- 
vise: that  construction  is  first  to  be  made  on  the  terms 
of  the  dense   itself,  and    then  whatever   legal    conse- 
quence would  result  from  the  disability  of  the  one,  will 
equally  result  from  that  of  the  other.     In  Roper  v.  Had* 
clifle,  it  was  held  that,  though  lands  devised  to  be  ab- 
solutely sold  for  the    payment   of  debts  and  legacies, 
were  to  be  considered  as  money,  so  far  as  creditors  sod' 
legatees  were  concerned,  yet,   as  to  the  residuary  de-- 
visee  they  were  to  be   considered  as  lands,  because 
of  his.  option  to  prevent  the  sale  by  paying  the  debt* 

qB  Mod.  191* 
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1818.  and  legacies  or  his  option  to  hare  a  decree  far 
the  sale  of  so  much  only  a*  the  debts  and  lega- 
cies should  require;  and,  it  was  determined  in  that 
case,  that  the  residuum  devised  to  the  Papists 
should  be  considered  as  land,  and,  therefore,  with- 
in the  prohibition  of  the  statute.  The  authority 
of  this  case  has  been  repeatedly  recognized  in  subse- 
quent decisions,  all  of  which  concur  to  show  that* 
though  a  devise  of  lands  to  be  sold  is  considered  as 
personal  estate,  as  to  creditors  and  specific  legatees, 
yet  it  is  considered  as  land  in  respect  to  the  heirs 
and  residuary  legatees.*  And  where  none  of  it  is 
wanting  for  the  payment  of  debts  and  legacies,  the 
whole  may.  be  retained  as  'land.  This  doctrine  is 
founded  on  the  right  of  election,  resulting  from  the 
devise^  But  no  actual  election  need  be  made  to  pro- 
duce the  legal  effect;  it  is  the  same,  though  the  parties 
are  disabled  to  elect :  they  cannot  defeat  it?  operation 
by  electing  to  take  as  money;  and  where  nothing  is 
done  indicative  of  an  election,  the  principle  still  op- 
erates. 


March  Mth. 


Mr.  Justice  Washington  delivered  the  opinion  of 
the  court.  The  incapacity  of  an  alien  to  take,  and 
to  hold  beneficially,  a  legal  or  equitable  estate,  in  real 
property.,  is  not  disputed  by  the  counsel  for  the  plain- 
tiff; and  it  is  admitted  by  the  counsel  for  the  state  of 

a  Hill  v,  Filkins,  2  P.  WW  C.  Darcrs ▼.  Dcwes,  3  P.Wn*. 
46.  Currick  v.  Fergus,  2  P.  HW  362.  2  Bro.  Purl.  Cos. 
412.  2  P.  Wms.  4.  The  Attorney  General  v.  Lcrd  Wcy. 
mouth,  Ambl.  20.  The  King  t.  The  Inhabitants  of  Wiveling- 
hatn,  Doug.  737. 
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Virginia,  that  this  incapacity  does  not  extend  to  person-  ISII, 
al  estate.  The  only  inquiry,  then,  which  this  court 
has  to  make  is,  whether  the  above  clause  in  the  will  of 
Robert  Craig,  is  to  be  construed,  under  all  the 
circumstances  of  this  case,  as  a  bequest  to  Thomas 
Craig  of  personal  property,  or  as  a  devise  of  the  land 
itself? 

Were  this  a  new  question,  it  would  seem  extreme 
ly  difficult  to  raise  a  doubt  respecting  it.  The  common 
sense  of  mankind  would  determine,  that  a  devise  of 
moiiey,  the  proceeds  of  land  directed  to  be  sold,  is  a 
devise  of  money,  notwithstanding  it  is  to  arise^  out  of 
land;  and  that  a  devise  of  land,  which  a  testator 
by  his  will  directs  to  be  purchased,  will  pass  an  in- 
terest in  the  land  itself,  without  regard  to  the  cha- 
racter of  the  fund  out  )t  which  the  purchase  is  to 
be  made. 

The  settled  doctrine  of  the  courts   of  equity  corres-  fyfy{2J*5l 

pond  with  this  obvious   construction   of  wills,  as  well1***!    i*  «• 

lotd  and  coifc* 
as  of  other  instruments,  whereby  land  is  directed  to  vertad      into 

be  turned  into  money,  or  money  into  land,  for  the^!^^^! 
benefit  of  those  for  whose  use  the  conversion  is  intcn-JJ^empto^ 
de<!  to  be  made.  In  the  case  of  Fletcher  v.  Ash-jJ^JJ"*^ 
burner,  (1  JBro.  Ch.  Cos.  497.;  the  master   of  the   rolls  land.  ** 

says,  that  "nothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species, 
of  property  into  which  they  are 'directed  to  be  conver- 
ted, and  this,  in  whatever  manner  the  direction  is 
given."  He  adds,  "the  owner  of  the  fund,  or  the 
contracting  parties,  may  make  land  money,  or  money 
Vol.  III.  74 
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1818.  land.  The  cases  establish  this  tale  universally.1* 
This  declaration  ra  well  warranted  by  tie  eases  tor 
which  the  master  of  the  rolls  refers,  as  well  as  by 
many  others.  (See  Dougherty  t.  Bull,  2  J*.  Wm$. 
320.  Yeates  v.  Cc-mpton,  Id.  358.  Trdawney  T, 
Booth,  2  Atk.  307. 

The  principle  upon  which  the  whole  of  thi»  doctrine 
is  founded  is,  that  a  court  of  equity,  regarding  the  sub- 
stan tip,  and  not  the  mere  forms  and  circumstances  of 
agreements  and  other  instruments,  considers  things 
directed  or  agreed  to  be  done,  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought 
to  prevent  a  performance.  Thi3  qualification  of  the 
more  concise  and  general  rule,  that  equity  considers 
that  to  be  done  which  is  agreed  to  be  done,  will 
comprehend  the  cases  which  come  under  this  head  of 

Where    theC(Luitr- 
%**ie  benefi-     Thus,  where  the  whole  beneficial  interest  in  the  mo- 

eial  interest  in  .        ,  ..•...*.    • 

the. tori  in  one  ney  in  the  one  case,  or  in  the  land  in  the  other,  belongs 

eese.orin  the  M    x.  -  ,  ....  A     * 

in  the  to  the  person  for  whose  use  it  is  given,  a  court  of  equi- 


S^'jISStywin  not  compel    the   trustee  to  execute   the  trust 


tor  whnte  me  against  the  wishes  of  the  cestuy  que  trust,  but  will  per- 
court  of  equity  mit  him  to*  take  the  money  or  the   land,  if  he  elect  to- 
eettui  qut  trust  do  so  before  .the  conversion  has  actually   been   made  : 
ney*™  lamTai81^  tn's  elect*on  ne  mav  make,  as  well  by  acts  or  dee* 
{^•JjJ^^J^flarationsi,  clearly   indicating  a  c  termination  to  that  ef- 
theconfertion/ect, :  as  by  application  to  a  court  of  equity.     It  is  this 
election,  and  not  the  mere  right  to  make  it,  which  chan- 
ges the  character  of  the   estate  so  as  to  make  it  real  or 
personal,  at  the  will  of  the  party  entitled  to   the  benefi- 
cial interest. 
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If  this  election  be  not  made  in  time  to  stamp  the      *818. 

property  with  a   character   different  from  that  which      Craig 

the  will  or  t>ther   instrument  gives    it.  the  latter   ac-        v.  • 

companies  it,  with  all  its  legal   consequences,  into  the     J****1** 

hands  of  those  entitled  to  it  in   that  character.     So  But  Wti*  ««•» 

that  in   case  of  the  death  of  the  cestuy  que  trust,  with-Jji  ^lijjjj 

out  haying  determined  his   election,  the  property.  willh*^y.^r* 

pass  to  his  heirs  or   personal  representatives,   in  the  uon,  the  pro- 

name  manner  as  it  would  have  done  had  the  trust  been  So    hit   ben* 

executed,  and  the  conversion  actually  made  in  his  lifeJJJEStfvetT 

time.  »   *•  ■am! 

manner   at  H 

In  the  case  of  Kirkman  v.   Mills,  (13  Ves.)    which  wouM     ha™ 
was  a  devise  of  real  estate    to   trustees  >npon    trust  to  rental     had 
sell,  and  the1  moneys  arising,   as  well  as  the  rents  andandnt|ieB^u« 
profits  till  the  sale,  to  be  equally  divided  between  tkej^lnf '"k^ 
testators,  three  daughters,   A.   B.  and  C.     The  estate 
was,  upon  the  death  of  A.    B.  and  C,  considered  and 
treated   as     personal   property,  notwithstanding    the 
certify  que  trusts,  after   the   death  of  the  testator,  had 
entered  upon,  and    occupied   the   land  for  about  two 
years  prior  to   their   deaths;  but  no  steps  had  been 
taken  by  them,  or  by  the  trustees,  to  sell,  nor  had  any 
requisition  to  that  effect  been   made  by  the   former  to 
the  latter.     The  master  of  the  rolls  was  of  opinion 
that  the  occupation  of  the   land    for  two   years  was 
tdo  short  to  presume  an  election*     He  rnids,  "the  opi- 
nion of  Lord  Rbsslyn,  that  property  was  to  be  taken 
as  it  happened  to  be  at   the  death  of  the  party   froip 
whom   the     representative    claims,   had    been    much 
doubted  by  Lord  Eldon,  who  held,  that  without  some 
act,  it  must  be  considered   as    being  in  the   state  in 
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1818       which  it  ought  to  be;  and  that  Lord    Rosslyn's  rule 
was  new,  and  not  according  to  the  prior  cases. 

The  same  doctrine  is  laid  <lown   and  maintained  in 
the  case  of  Edwards  x.    The    Countess    of  Warwick 
(2  P.  Wm$.  171.)  which  was  a  covenant  on  marriage 
to  invest  10,000/.,  part  of  the  lady's  fortune,  in  the  pur 
chase  of  land  in  fee,  to  be  settled  on   the   husband  to 
life,  remainder  to  his  first  and  every  other  *ou  in  id 
male,  remainder  to  the  husband    in   fee.     The    only 
son  of  this  marriage  having  died  without  issue,  and  in 
testate,  and  the   investment  of  the   money  not  having 
been  made  during  his  life,  the  chancellor  decided  that 
the  money  passed  to  the  heir  at  law  ;  tha.t  it  was  in  the 
election  of  the  son  to  have  made  this  money,  or  to  have 
disposed  of  it  as  such,  and  that,  therefore,   even  his 
parol    disposition  of  it   would   have   been  regarded* 
but  that  something  to  determine  the  election  must  be 
done. 

This  doctrine,  so  w  ell  established  by  the  cases  which 
have  been  referred  to,  and  by  many  others'  which 
it  is  unnecessary  to  mention,  seems  to  be  conclu 
ftoptr  Y.Rod-  sive  Upon  the  question  which  this  court  is  called  upon 
ffi^?J!ffi  to  decide,  and  would  render  any  farther  investigation 
ofit  useless,  .were  it  not  for  the  case  of  Roper  v. 
RadclifTe,  which  was  cited,  and  mainly  relied  upon, 
by  the  counsel  for  the  state  of  Virginia. 

The  short  statement  of  that  case  is  as  follows ; 
John  Roper  conveyed  all  his  lands  to  trustees  and 
their  heirs,  in  trust,  to  sell  the  same,  and  out  of  the 
proceeds,  and  of  the  rents  and  profits  till  sale,  to  pay 
certain  debts,  and  the  overplus  of  the  money  to  be 
paid  as  he,  the  said  John  Roper,  by  his  will  or  other- 
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"wise  should  appoint,  and  for  want  of  such  appointment  ISIS, 
for  the  benefit  of  the  said  John  Roper,  and  his  heirs. 
By.  his  will  reciting,  the  said  deed,  and  the  power  re- 
served to  him  in  the  surplus  of  the  said  real  estate,  he 
.bequeathed  several  pecuniary  legacies,  and  then  gave 
the  residue  of  his  real  and  personal  est  te  to  William 
Constable  and  Thomas  RadclitTe,  and  two  o.iers,  and 
to  their  heirs.  By  a  codicil  to  this  will,  he  bequeathed 
other  pecuniary  legacies;  and  the  remainder,' whether 
in  lands  or  personal  estate,*  he  gave  to  the  said  W.  O 
andT.  R. 

Upon  a  bill  filed  by  W,  C.  and  T.  R.  against  the  heir 
at  law  of  John  Roper,  and  the  other  ttu?tees,  praying 
to  Have  the  "trust  executed,  and  the  residue  of  the 
money  arising  from  the  sale  of  the  lands  to  be  paid 
over  to  them  ;  the  heir  at  law  opposed  the  execution 
tpf  the  trust,  and  claimed  the  land  as  a  resulting  trust/ 
upon  the  ground  of  the  incapacity  of* Constable  and 
Radcliffe  to  take,  they  being  papists.  The  decree  of 
the  court  of  chancery,  which  was  in  favour  of  the  pa- 
pists, was,  upon  appeal  to  the  house  of  lords,  reversed9 
and  the  title  of  the  heir  at  law  sustained ;  six  judges 
against  five,  being  in  his  favour. 

Without  stating  at  large  the  opinion  upon  which  the 
reversal  took  place,  this  court  will  prpceed,  1st.  To 
examine  th*  general  principles  laid  down  in  that  opin- 
ion ;  and  then,  2d.  The  case  itself,  so  far  as  it  has  been 
pressed  upon  us  as  an  authority  .to  rule  the  question  be 
fore  the  court. 

In  performing  the  first  part  of  this  undertaking, 
It  will  not  be  necessary  to' question  any  one  of  the 
premises    laid    down .  in   that    opinion.      They    are, 
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18  la.      1.  That  land  devised  to  trustees,  to  sell  for  payment 

of  debts  and  legacies,  is  to  be  deemed  as  money. 

Thi*  is  the  general  doctrine  established  by  all  the 

cases  referred  to  in  the  preceding  part  of  this  opinion. 

LoadLdevis-^*  That  the  heir  at  law  has  a  resulting  trust  in  such 

•dto  uastces9laDcl  8o  far  as  it  is  of  value,  after  the  debts  and  lega- 

to  nil  for  pay-    ;  . 

mentor  debts  cies  are  paid,  and  that  he  may  come  into  equity  and 
to  beseemed  restrain  the  trustee  from  selling  more  than  is  necea- 
M?wttr  at**1?  *°  Pay  ^c  debt  *n<l  legacies  ;  or  he  may  offer  to 
law  haa  a  re- pay  them  himself  and  pray  to  have  a  conveyance  of 
soch  lands,  af-the  part  of  the  land  not  sold  in  the  first  case,  and  the 
and  fepcJet whole  in  the  latter,  which  property  will,  in  either  casei 
myaomehito^6  'and>  and  not  money.  This  right  to  call  for  a  con- 
Hgy^^veyance  is  very  correctly  styled  a  privilege,  and  it 

too  from  sell-is  one  which  a  court  of  equity  will  never  refuse, 
mg  more<  than      .  __  ' 

sufficient    to  unless  there  are  strong  reasons  for  refusing  it.     The 

£7  fl&fto^0'8  °f  *is  doctrine,  proceeds   upon  a  principle 

JJ^JySfc  which   is    incontrovertible,    that  where  the  testator 

a  conveyance  merely  directs  the  real  estate  to   be  converted  into 

of  the  part  of 

the  land  not  money,  for  the  purposes  directed  in  his  will,  so  much 

^^."and  the  of  the  estate,  or  the  money  arising  from  it,  as  is  not 
ui  which  cffectual,y  disposed  of  by  the  will,  (whether  jt  arise 
propertyinei- fr^m  8ome  omission  or  defect  in   the  will   itself,  or 

ther  case  will 

beJeadand  not  from  any  subsequent  accident,    which    prevents   the 

devise  from  taking  effect,)  results  to  the  heir  at  law, 
as  the  old  use  not  disnosed  of.  Such  was  the  case  of 
Crewe  v.  Bailey,  (3  P.  Wms.  20.)  where  the  testa- 
tor having  two  sons,  A.  and  C.  oand  three  daughters, 
devised  his  lands  to  be  sold  to  pay  his  debts,  &c.  and 
as  to  the  moneys  arising  by  the  sale,  after  debts  paid, 
gav6  £200  to  A.  the  eldest  son,  at  the  age  of  21,  and 
*he  residue  to  bis  four  younger  children.    A.  died  be- 
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fore  the  age  of  21,  in  consequence  of  which,  the  be-      ISIS, 
quest  to  him  failed  to  take   effect.     The  court  decid-     ^Jrfa' 
ed  that  the  £200  should  be  considered  as  land  to        r. 
descend    to  the  heir  at  law  pf  the  testator,  because  it     "L«*l"e. 
was  in  effect,  the  same  as  if  qo  much  land  as  was  of 
the  value  of  £200  was  not  directed  to  be  sold,  but 
was  sufferred  to  descend.     The  case  of  Ackroyd  r» 
Smithson,    (1   Bro    Ch.    Cat.    503.)   is  one  of    the 
same  kind,  and  .establishes  the  same  principle.    So, 
likewise,  a  money  provision  under  a  marriage  con-' 
tract,  to  arise  out  of  land,  which  did  not  take  effect, 
on  account  of  the  death  of  the  party   for  whose  bene- 
fit it  was  intended,  before   Ihe   time  prescribed,  re- 
sulted as  money  to  the  grantor,  so  as  to  pass  under  a 
residuary  clause  in  his  will.     (Hewitt  v.  Wright,  1 
Bro.  Ch.  Cat.  86.) 

But  even  in  cases  of  resulting  trusts,  for  the  tene-j^^j^jj 
fit  of.  the  heir  at  law.it  is  settled  that  if  the  intent  toy,3"*"»w 
of  the  testator  appears  to  have  been  to  stamp  upon  tump  upon 
the  proceeds  of  the  land  described  to  be  sold,  the <rf6tfwPUnddJ 
quality  of  personalty,  not  only  to  subserve  the  par-"2jjy^^a2j| 
ticular  purposes  of  the  will,  but  to  all  intents,  the  **  *  pwy**** 
claim  of  the  heir  at  law  to  a  resulting  trust  is  defeat- um  particular 
ed,  and  the  estate  is  considered  to  be  personal.  This  wfflftN?  to  all 
was  decided  in  the  case  of  Yeates  v.  Compton,  (2  P^^Sm^ot  the- 

Wmt.  308.)   in  which  the  chancellor*  says,  that  the heir  al  ."?* 

'  .  '  to  *  rewltiar • 

intention  of  the  will  was  to  gi?e  away  all  from  the  »esY  »    die- 

fitted  and  tha 

heir,  and  to  turn  the  land  into  personal  estate,  and  estate  »  • 
that  this  was  to  betaken   as  it  was  at  the  testator's  pLm 
death,  and  ought  not  to  be  altered  by  any  subsequent 
accident,    and  decreed  the  heir  to   join  in  the  sale 
•f  the  •  land,  and  the  money  arising  therefrom  to  be 
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1818.  paid  over  as  personal  estate  to  the  representatives  of 
Grtiir  ^C  annu^ant»  anc'  *°  those  of  the  residuary  legatee, 
v..  la  Die  case  of  Fletcher  v.  Ashburner,  before  referred 
Loslie.  to,  the  -suit  was  brought  by  the  heir  at  law  of  the 
testator,  against  the  personal  representatives  and  the 
trustees  claiming  the  estate  upon  the  ground  of  a 
resulting  trust.  But  the  court  decreed  the  property, 
as  money,  to  the  personal  representatives  of  him  to 
whom  the  \>eneficial  interest  in  the  money  was  be- 
queathed, and  the  master  of  the  rolls  observes,  that 
the  cases  of  Emblyn  v.  Freeman,  and  Crewe  v. 
Bailey  are  those  where  real  estate  being  directed 
to  be  sold,  some  part  of  the  disposition  has  failed, 
and  the  thing  devised  has  not  accrued  to  the  repre  - 
sentative,  or  devisee,  by  which  something  has  re* 
suited  to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the  above 
bases,  that  the  title  of  the  heir  to  a  resulting  trust  can 
never  arise,  except  when  something  is  left  undisposed 
of,  either  by  some  defect  in  the  will,  or  by  some  subse- 
quent lapse,  which  prevents  the  devise  from  taking 
effect;  and  not  even  then, . if  it  appears  that- the  in- 
tention of  the  testator  was  to  change  the  nature  of 
the  estate  from  land  to  money,  absolutely  and  en- 
tirely, and  not  merely  to  serve  the  purposes  of  the 
will.  But  the  ground  upon  which  the  title  of  the 
heir  rests  is,  that  whatever  is  not  disposed  of  re- 
mains to  him,  and  partakes  of  the  did  use,  as  if  it 
had  not  been  directed  to  be  sold. 

The  third  proposition  laid  down  in  the  case  of  Ro- 
per v.  Ra  deli  He,  is,  that  equity  will  extend,  the  same 
privilege    to  the  residvary  legatee  which  is    allowed 
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to  the  heir,  to  pay  the  debts  and  legacies,  and  call  for      Iftlft. 
a  conveyance  of  the  real  estate,  or  to  restrain  the  .trus- 
tees from  selling  more  than  is  necessary  to  pay  the 
debts  and  legacies. 

This  has,  in  effect,  been  admitted  in  the  preceding  -  .  - 
part  of  this  opinion;  because  if  the  cestui  que  trusty***^  u» 
b(  the  whole  beneficial  interest  in  the  mo^ey  to  arise  £  thereto*. 
irqpthe  sale  of  the  land,  may  claim  this  privilege,  ^hicbu^Siow 
it  follows,  necessarily,  that  the  residuary  legatee  may,  j£  w  Jjjjj^ 
becausi  he  is,  ii\  effect,  the  beneficial'  o*ner  of»»J  *^!T* 
the  whole,  charged  with  the  debts  and  legacies,  from  conveyance  of 
which  he  will  be  permitted  to  discharge  it,  by  pay-,*  to  rcirahi 


ing  the  debts  and  legacies,  or  may  claim  so  ihtich  of  ^    telKl|f 
the  real  estate  as  m»y  not  be  necessary   for  that  pw-™**  ***  " 


pose.  pay  the  debts 

But  the  court  cannot    accede  to  the  conclusion, 


which,  in  Roper  v.  RadclifTe,  is  deduced  from  the  es-    The* 
tablishment  of  the  above  principles.      That  cone)  u-Rm*).  Red- 
sion  is,   that  in  respect  to  the  residuary  legatee,  surh^nvom^ 
a  devise  shall  be  deemed  as  land  in  equity,  though  *]^t|JJiB£ 
in  respect  to  the  creditors  and  specif  c  legatees  it  is  £•£«*  »*• 
defeated  as  money.     It*  is  admitted,  with  this  qualifi.  tee  euch  ale 
cation,  that,  if  the  residuary  legatee  thinks   proper  to  JSijJ  £ 
avail  himself  of  the  privilege   of  taking  it  as  land,  by  ££l>ctf'*" 
foakitig  an  election  in  his  life  time,  the   property  will  JJJJJ!^  ^J 
then  assume  the  character  of  land.     But  if  he  does  mtd^Ug^m 
Hot  mike  this  election,  the  property  retains  its  cha- 2oney--4eai 
racter  of  personalty  to  every  intent  and  purpose. — * 
The  cases  before  cited  seem  to  the  court  to  be  con- 
clusive upon  this  point;  and  none  were  referred  to, 
or  have  come  under  the  view  of  the  court,  whieh 
Vol.  III.  76 
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1616.      sanction  the  conclusion  made  in  the  unqualified  term* 


q   .        used  in  the  case  of  Roper  v.  RadcHfle. 

As  to  the  idea  that  the  chararter  of  the  estate  is  af- 


v. 


l*tf*«  fected  by  this  right  of  election  whether  the  right  be 
claimed  or  not,  it  appears  to  be  as  repugnant  to  tetson, 
as  we  think  it  has .  been  shown  to  be,  to  principle  and 
authorities.  Before  any  thing  can  be  made  of  the  pro- 
position, it  should  be  shown  that  this  right  or  privilege 
ef  election  is  so  indissolubly  united  with  the  devise, 
Is  to  constitute  a  part  of  it,  and  that  it  may  be  ex- 
erciseJ  in  all  cases,  and  under  all  circumstances. — 
This  was,  indeed  contended  for  with  great  ingenuity 
and  abilities  by  thfc  counsel  for  the  state  of  Virginia, 
but  it  was  not  proved  to  the  satisfaction  of  the 
court. 

It  certainly  is  not  true,  that  equity  will  extend  this 
privilege  in  all  cases  to  the  cestui  <fue  trust  It  will  be 
refused  if.  he  be  an  infant.  In  the  case  of  Seely  v. 
J*g°>  (IP-  Wnu.  389, )  where  money  was  devised  to 
be  laid  out  inland«in  fee,  to  be  sctt!ed|on'A«  B.  and  C.and 
their  heirs,  equally  to  be  divided;  On  the  death  of  A., 
his  infa&t  heir,  together  with  B.  and  C,  filed  their  bill 
claiming  to  have  the  money,  which  was  decreed 
accordingly  as  to  B.  and  C;  but  the  share  of  the.  infant 
was  ordered  to  be  puf  out  for-  his  benefit,,  and  the 
reason  assigned  was,  that  he  was  incapable  of  **- 
kmg  an  electiun,  and  that  such  election,  if  permitted, 
would,  in  case  of  his  death,  be  prejudicial  to  hie 
heir. 

In  the  case  of  Foone  *.  Blount,  (Cowp.  467.) 
I*o*d  Mansfield,  who  is  compelled  to  acknowledge  the 
authority  of  Roper  v.   Radcliffe  in  '  parallel  case*, 
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combats  (he  reasoning  of  Chief  Justice  Parker  upon  1818. 
this  doctrine  of  election,  with  irresistible  force*  He 
suggests,  as  the  true  answer  to  it,  that  though  in  a  va- 
riety of  cases  this  right  exists,  yet  it  was  inapplicable 
to  the  case  of  a  person  who  was  disabled  by  law  from 
taking  land,  and  that  therefore  a  court  of  equity  would, 

in  such  a  case,  decree  that  he  should  takeihe  property 
as  .money. 

The  case  of  Walker  v.  Denne,  (3  Ves.  Jun.  17Q.) 
seems  to  apply  with  great  force  to  tl.i3  port  of  our  sub* 
ject.  The  testator  directed  money  to  be  laid  out  in 
lands,  tenements,  and  hereditaments,  or  on  long  terms, 
with  limitations  applicable  to  real  estate.  The  money 
not  having  been  laid  out,  the  crown,  on  failure  of  heirs, 
claimed  the  money  as  land.  It  was  decided  that  the 
crown  had  no  equity  against  the  next  of  kin  to  have 
the  money  laid  out  in  real  estate  in  order  to  clairt  it  by 
escheat.  It  was  added,  that  the  devisees,  on  becom- 
ing absolutely  entitled,  have  the  option  given  by  the 
will ;  and  a  deel  of  appointment  by  one  of  the  cestui 
que  trusts,  though  a/eme  covert,  was  held  a  sufficient 
indication  of  her  intention  that  it  should  continue  per- 
sonal, against  her  heir  claiming  it  as  ineffectually  dis- 
posed of  for  want  of  her  examination.  This  case  is 
peculiarly  strong,  from  the  circumstance,  that  the  elect- 
ion is  embodied  in  the  devise  itself;  but  this  was 
not  enough,  because  the  crown  had  no  equity  to  force 
an  election  to  be  made  for  the  purpose  of  producing  an 
escheat. 

Equity  would  surely  proceed  contrary  to  its  regular 
course,  and  the  piinciples  which  universally  govern 
it,  to  allow  the  right    of  election   where  it  is  d^ 
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ISIS  rirtd,  and  can  be  lawfully  modi,  tod  yet  refine  to  de- 
cree the  money  upon  the  application  of  the  aliert,  up- 
on no  other  reason,  but  because,  by  law.,  He  is  inca- 
pable to  hold  the  land;  in  short,  to  consider  Kim  in 
the  same  situation  as  if  he  bad  made  an  election, 
which  would  hare  been  refused  had  he  asked  for  a 
conveyance.  The  more  just  and  correct  rule 
would  seem  to  be,  that  where  the  certid  que  trust  is 
incapable  to  take  or  to  hold  the  land  beneficially,  the 
right  of  election  does  not  xexisly  and,  consequen- 
tly, that  ihe  property  ia-  to  be  considered  as  being 
of  that  species  into  which  it  is  directed  to  be -con- 
certed. 

Having  made  these  observations  upon  the  principles 
laid  down  in  the  ct.se  of  Roper  v.  Radcliffe,  and  upon 
the  argument  urged  at  the  bar  in  support  of  them,  very 
few  words  will  suffice  to  show  that,  as  an  authority 
it  is  inapplicable  to  this  case* 
>T1»  etM  of  The  incapacities  of  a  papist  under  the  English  sta- 
V'dktin  tute  of  11  and  I&  Wm.  III.  c.  4,  and  of  an  alien  at 


fij*^ L*JJJJcomnion  law,  are  extremely    dissimilar.    The  former 
•■■*  is  incapable  to  take  by  purchase,  any  lands,  or  profits 

out  of  lands  ;  and  all  estates,  terms,  and  any  other  t** 
iertitt  or  profits  whatsoever  out  of  lands,  to  bf.  madef 
Suffered,  or  done,  to,  or  for  th*  use  of  such  person* 
or  upon  any  trust  for  him)  or  to,  or  for  the  benefit,  or 
relief  of  any  such  person^are  declared  by  the  statute  to 
be  utterly  void. 

Thus,  it  appears  that  he  cannot  even  take.  His. 
incapacity  is  not  confined  to*  land,  but  to  any  profit, 
interest,  benefit,  or  relief,  in  or  out  of  it.  He  is  not 
D#ly  disabled  from  taking  or  hftviity  the  benefit  of  anj 


OF  THE  UNITED  STATES  689 

Such  interest,  but  the  wilt  or  deed  itself,  which  at-  I81S. 
tempts  to  pass  it,  is  void.  In.  Roper  v.  .Radcliifr,  it 
was  strongly  insisted,  that  the  money  given  to  the 
papist,  which  was  to  be  the  proceeds  of  the-  land,  was 
a  profit  or  interest  out  of  the  land.  If  this  be  so, 
(and  it  is  not  immaterial  in  thi?  case  to  affirm  or 
deny  that  position,)  then  the  win  of  John  Roper  in 
relation  to  the  bequest  to  the  two  papists  ioas  void 
under  the  statute  ;apd  if  so,  the  right  of  the  heir  at 
law  of  the  testator,  to  t've  residue,  as  a\fesulfhg  trust  9 
was  incontestable.  The  cases  above  cited' have  fully 
established  that  principle.  In  that  case,  too,  the  rents 
and  profits,  till  the  sale,  would  have  belonged  to  the 
papists,  if  they  were  capable  of  taking,  which 
brought  the  case  still  more  strongly  within  the  sta- 
tute ;  and  this  was  much  relied  on,  not  only  in  rea  • 
soning  upon  the  woids,  but  the  policy  of  the  sta- 
tute. 

Now,  what  is  the  situation  of  an  alien?  He  C»P^ 'g"  ""* 
not  only  take  an  interest  in  land,  but  a  freehold  inte- ?«*««»  *  "•• 
rest  in  'he  land  itself,  and  may  hold  it  against  all  the  interest  inland 
world  but  the  king,  and  even  against  him  until  office «pta2all  the 
found,  and  he  is  not  accountable  for  -the  rents  and  Jh^Si^^auSi 
profits  previously  received. «  In  this  case  the  will  be-«Tcn  VJ?*1 
ing  valid,  and  the  alien  capable  of  taking  under  it, found;  and  k 
there  can  be  no  resulting  trust  to  the  heir,  and  theble'  for  the 
claim  of  the  state  is  founded  solely  upon  a  supposed  ^^^jjjjjjj 
equity, to  have  the  land  by  escheat,  as  if  the  alien reffe,v#d" 
had,    or  could  upon   the  principles   of    a   court    of ' 

a  Vide  ante,  p.  12.  Jackson  c *  dm.  State  of  New- York  r. 
Clarke,  note  ex 
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1818.  equity  have  elected  to  take  the  Unci  instead  of  the  mo- 
ney. The  points  of  difference  between  the  two  esse 
are  so  striking  that  it  would  be  a  waste  of  time  .to  no- 
tice them  in  detail. 

It  may  be  further  observed,  that  the  case  of  Roper 
v.  Radcliffe  has  never,  in  England,  been  applied  to 
the  c^se  of  aliens ;  that  its  authority  has  been  submit' 
ted  to  with  reluctance,  and  is  strictly  confined  in  its 
application  to  cases  precisely  parrallrl  to  it.  Lord 
Mansfield,  in.  the  case  of  Foone  v.  Blount,  speaks  of 
it  with  marked  disapprobation ;  and  we  know,  that 
had  Lord  Trevor  been  present,  and  declared  the  opin. 
ion  he  had  before  entertained,  the  judges  would  have 
been  equally  divided. 

The  case  of  the  Attorney  General  and  Lqrd  Wey- 
mouth, (^tTiUer.'SO.)  was  aiso  pressed  upon  the  court, 
as  strongly  supporting  that  of  Roper  v.  Radcliffe,  and 
as  bearing  upon  the  present  case. 
-  The  first  of  these  propositions  might  be  admitted  ; 
altlio'ugh  it  is  certain  that  the  mortmain  act,  upon 
which  that  case  was  decided,  is  even  stronger  in  its 
expression  than  the  statute  against  Papists,  and  the 
chancellor  so  considers  it ;  for,  he  says,  whether  the 
surplus  be  considered  as  money  or  land,  it  is  just  the 
dame  thing,  the  statute  making  void  all  charge* and  en- 
cumbrances on  land,  for  the  benefit   of  a  charity. 

But  if  this  case  wqre,  in  all  respects,  the  same  as 
Roper  v.  Radcliffe,  the  observations  which  have  been 
made  upon  the  latter  would  all  apply  to  it.  It 
may  be  remarked,  however,  that  in  this  case,  the 
chancellor  avoids  expressingany  opinion  upon  cheques* 
lion*  whether  the  poney  to  trite  from  the  sate  of 
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the  land,  was  to  be  taken  as  personalty    or  land;  and      !•••• 
although  he  mentions  the  case  of  Roper   ▼.  Radclifle,    f^nmim 
he  adds,  that  be  does  not  depend  upon  it,  as  it  was  im-        ?. 
material  whether  the  surplus  was  to   be  considered  as  BWioberts. 
land  or  money  under  the  mortmain*  act. 

Upon  the  whqle,  we  are  unan'rnrmtly  of  opinion, 
that  the  legacy  given  to  Thorn* 8  Craig,  in  the  will  of 
Robert  Ciaigyis  to  be  consiJere.l  as  a  bequest  of  per- 
sonal estate,  which  he  is  capable  of  taking  for  bia  own 
benefit. 

Certificate  accordingly. 


(CtfAirciftY,) 
Camebowt.  M'Rob£*ts. 

The  circuit  ovarii  bar*  no  power  to  tet  aside  their  decrees  in  ccj  nity 
•en  Motion ,afUr  the  term  at  which  they  are  rendered. 

Where  M41L  a  eitiaen  of  Kentucky,  brought  a  eoit  in  oq*iity,  in  the  cir- 
cuit court  of  Kent  urky.aga-'uttC.  Collated  to  be  a  eitis~n  of  Vir- 
ginia, and  E.  J.  &  S.  E,,  without  any  designation  of  citizenship  ;  all 
the  defendants  appeared  *.nd  ant ««riHl ;  and  a  deeroe  wae  pronoun* 
eed  for  the  plaintiff;  ii  wan  h  Adt  that  if  a  j  wnt  intorent  r*s  ed  in  -C.V, 
C.  and  the  other  defendant*, 'the  court  had  no  jurisdiction  o?or  the 
eauee.  But  that  if  distinct  interest  voted  in  C.  C.  en  that  subetaa* 
tial  jostice,(»o  far  as  he  we*  concemod,)coald  bo  done  without  affecting 
the  other  defendants,  the  jurisdiction  of  the  court  might b*  exsruie  ad 
ad  at  to  him  alone. 

Appeal  from  the  circuit  court  for  the  district  of 
Kentucky. 


592  CASES  IN  THE  SUPREME  COURT 

1818.  John  Mc Roberts,    slated  in    the  pleadings  to  be  ft 

J^PV^/  citizen  of  the  state  of  Kentucky,  brought  hi*  suit  in 
Ta  equity,  in  the  district  eourt  of  Kentucky  (said  court 
M'Roberts.  then  having  by  law  the  jurisdiction  of  a  circuit 
court,)  against.  Charles  Cameron,  stated  to  be  a 
citizen  of  Virginia,  and  Epbrairo  Jackson,  Samu- 
el Emerson,  and  other  parties  named  in  the  bill, 
whhout  any  designation  of  citizenship.  The  de- 
fendant Cameron  was  not  served  with  process, 
but  appeared  and  answered  the  bill,  as  did,  the 
other  defendants.  The  cause  was  heard,  and  at 
the  November  term  of  said  court,  in  1804,  a  final 
decree  was  pronounced  for  the  plaintiff  M'Ro- 
berts. 

In  1805,  the  defendant  Cameron  filed  a  bill  of  re- 
view, which  is  now  pending,  and  at  the  May  term  of 
the  circuit  court,  of  1811,  moved  the  court  to  set 
aside  the  decree,  and  to  dismiss  the  suit,  because  the 
want  of  jurisdiction  appeared  on  the  record;  and 
upen' the  allegation  that  the  said  J  kson,  Emerson, 
and  the  other  parties  tp  the  bill,  were,  in  fact,  citi- 
zens of  the  state  of  Kentucky.  On  which  motion  the 
following  questions  arose: 

1st.  Has  the  circuit  court  power  and  jurisdiction 
over  a  judgment  or  decree,  so  as  to  set  the  same 
aside  after  the  term  at  whieb   it  was  pronounced? 

2d.   If  it  has,  could  it  be  exercised  after  the  Japse  o 
five  years  ? 

3d.  Had  the  district  court  jurisdiction  of  the  cause 
as  to  the  defendant  Cameron  and  the  other,  defendants. 
If  not,  had  the  court  jurisdiction  as  td  tht  defendant 
Cameron  alone? 
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Upon  which  questions  the  judges  of   the  circuit      !•!•• 
court  being  devided  in  opinion,  the  same  were  ordered    /j-mertu 
to  be  certified  to  this  court.  v. 

M'Robeife 

The  cause  was  argued  at  the  last  term  by  Mr.  .  Jlf. 
D.  Hardin}foT  the  plaintiff,  M'Roberts;  no  counsel 
appearing  for  the  defendant 

At  the  present  term  of  this  court  it  was  ordered  to 
be  certified  to  the  circuit  court  for  the  district  of  Ken 
tucky  as  follows,  viz. 

Csitificate.  This  cause  came  on  to  be  heard  on 
the  statement  of  facts  contained  in  the  record,  and  on 
the  questions  on  which  the  opinions  of  the  judges  of 
the  circuit  court  were  opposed,  and  tfbich  were, 
therefore,  at  the  request  of  one  of  the  parties,  adjourn*- 
ed  to  this  court,  and  was  argued  by  counsel.  On 
consideration  whereof  this  court  doth  order  it  to  l>e 
certified  to  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky. 

1st.  That  in  this  case  the  court  had  not  power 
'  over  its  decree,  so  as  to  set  the  same  aside  on  mo- 
tion after  the  expiration  of  the  term  in  which  it  was 
rendered. 

9d.  Consequently,  such  power  cannot  be  exercised 
after  the  lapse  of  five  yeafs. 

3d.  If  a  joint  interest  vested  in  Cameron  and  the 
other  defendants,  the  court  had  no  jurisdiction  over 
the  cause.  If  a  distinct  interest  vested  in  Cameron* 
so  that  substantial    justice    (so  far  as    he  was    in- 
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1818  forested)  could  be  done  without  affee'ing  the  otRi 

%^£fa  defendant8,the  jurisdiction    of    the    eoart    night    fa 

t.  exercised  as  to  him  alone* 
RAdfowL 


(CHANCEEY.) 
CmAioefal.  T#  RaD*O»0, 


%   ander  the  Virginia  land  taw,  the  warrant  aitf>  lodged  i»  ttr 
•ilea  of  the  surveyor  at  loo  timo  when  the,  survey  is  made,  his  errtlf  • 
eats,  stating  that  the  survey  was  made  by  virtue  of  the  governor's* 
warrant,  and  agreeably  to  the  royal  proclamation  of   1763,  is  snficioasV 
evidencc  that  the  warrant  was  in  bis  poefcssson  at  the  timo. 

The  6th  section  of  the  act  of  Virginia  of  1745*  entitled,  "An  *Ct 
directing  the  duty  of  surveyors  of  laod**"  is  merely  directory  to  tto 
ejBcer,  and  does  not  make  thu  validity  of  the  survey  depend  upon  hW 
conforming  to  its  requisitions. 

A  survey  mado  by  the  deputy  turvnyor  is,  in  law,  to  be  considered 
as  made  by  the  principal  surveyor. 

Jin  alien  may  take,  by  purchase,  a  freehold  estate  which  cannot  be? 
do  vented  on  the  ground  ef  alienage,  Lot  by  inquest  of  office  or  sons*. 
legislative  act  equivalent  thereto. 

A  defeasible  title,  thus  vested,  during  the  war  of  the  resolution,  m  a> 
Bfitish  bt:rn  subject,  who  has  nuver  become  a  citizen,  is  comptotelv 
protected  and  confirmed  by.  the  9th  article  of  the  treaty  of  1704*  be- 
tween the  United  Stales  and  Great  Britain. 


This  cause  was  argued  at  the  last  term  by  Mr.  Mm 
D.  Hardin,  and  Mr.  Talbot,  for  ihe  appellant,  and  fay 
Mr.  B.  Hardin,  for  the  respondent. 

AtonklM,     Mr.  Justice' Washington  delivered  the  opinion  of 
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1fce  court.  This  is  an  appeal  from  a  decree  of  the  sir*  I SJ  • 
cuit  court  for  the  district  of  Kentucky,  made  in  a  suit 
in  chancery,  instituted  by  the  appellee  against  the  ap 
pellants,  whereby  tb*  latter  were  decreed  to  convey 
to  the  former  certain  parts  of  a  tract  of  land,  granted  to 
them  Jby  the  commonwealth  of  Virginia,  to  which  the 
mppellee  claimed  title,  under  a  junior  patent,  founded  on 
a  prior  warrant  and  survey. 

The  Whrrant  to  William  Sutherland,  (under  whom 
the  appellee  claims,)  bears  date  the  24th  of  January, 
1774,  and  was  issued  by  the  governor  of  Virginia,  by 
virtue  of  the  proclamation  of  the  king  of  Great  Britain, 
of  1763.  Under  this-  warrant,  one  thousand  acres  of 
land,  lying  in  Fincastle  county,  on  the  south  6ide  of 
the  Ohio  river,  was  surveyed  on  the  4th  day  of  May, 
1774,  by  Hancock  Taylor,  deputy  surveyor  of  that 
county,  and  a  grant  issued  for  the  same,  by  the  com- 
monwealth of  Virginia,  to  the  said  William  Sutherland 
bearing,  date  the  5th  of  August  1783,  The  appellee 
derives  his  title  as  devisee  unae r  the  wtll  of  his  father, 
William  Radford,  to  whom  the  sai  J  tract  of  land  was 
conveyed,  by  William  Sutherland,  on  the  13th  of  Feb* 
ruary  1799, 

The  appellants  claim  parts  of  the  aforesaid  tract  of 
land,  under  entries  made  upon  treasury  warrants,  in  the 
year,  1780,  which  were  surveyed  in  1785,  and  patented 
prior  to  the  26th  of  May,  1788. 

It  is  admitted  by  the  paities,  1.  That  William 
Sutherland  was  a  native  subject  of  the  king  of  Great 
Britain,  and  that  he  left  Virginia,  prior  to  the  year 
1776,  and   has  never  since  returned   to  the  .United 
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HI*.  States.  «dly.  TharHancock  Taylor  was  killed  by  thg 
Indians  in  1774,  and  that  he  never  did  return  the  sur- 
veys made  by  him  to  the  office  of  Preston Y  the  principal 
surveyor  of  Fincastle  county,  bnt  that  A.  Hemptonstrall 
one  of  the  company,  took  possession  of  his  fielil  notes, 
after  his  death,  and  lodged  them  in  Preston's  office; 
and  that  it  was  Taylor's  usual  practice  to  mark  all  the 
corners,  of  his.surveys. 

The  correctness  of  the  decree  made  in  this  cause 
i j  objected  to  on  various  grounds. 

1st.  Because  it  does  not  appear  that  .Hancock  Tay- 
lor had  in  his  possession,  or  under  his  control,  a  war- 
•rant,  authorizing  him  to  execute  this  survey  for  Wit* 
liam  Sutherland. 

2d.  Because  there  is  not  only  an  absence  of  all  evi- 
dence to  prove  that  the  survey,  for  Sutherland,  -was 
made  and  completed  on  the  ground,  but  that  it  ap" 
pears,  from  the  evidence  of  Hemptonstrall,  that  no  euch 
survey  was  actually  made.  This  witness  -states,  that 
he  attended  Hancock  Taylor;  on  this  survey  as  a  mar- 
ker, and  sometimes  as  a  chain  carrier.  He  proves  the 
beginning  corner,  and  the  five  first  lines  of  the  sur- 
vey ending  at  four  chesnuUtrees,  the  mark  df  which 
'  lines  were  plainly  ctfacernable  when  this  tract  was  sur- 
veyed under  an  onter  of  the  circuit  court  made,  in  this 
cause.  But  he  adds,  that  the  subsequent  lines  of  the 
survey  were  not  run;  and  the.  surveyor  who. executed 
the  order  of  the  circuit  court  reports,  that  he  met  with 
no  marked:  line,  or  corner  trees,  after  he  left  the  four 
chesnuts. 
3d.  It. is  objected,  in  the  third  place,  that  the  sur- 
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vey,  not  having  .been  completed  by  the  deputy  survey-  !•!■• 
or,  the  court  ought  to  infer  that  the  lines  actually  run 
were  merely  -experimental ;  aftd,  in  such  a  case,  it  is 
contended,  that  the  principal  surveyor  could  not  make, 
and  certify  a  plat  of  the  survey  on  which  a  grant  could 
legally  be  founded. 

It  appears  to  the  court,  that  these  objections  were 
fully  examined  and  overruled  in  the  case  of  Taylor 
and'Qdarles  v.  Brown*  5  Crunch;  234. 

It  was  there .  decided,  1.  That  if  in  pt.nt  of  law, 
the  warrant  must  be  lodged  in  the  office  of  the  sur- 
veyor at  the  time  when  the  survey  is  made,  his  certi- 
ficate, which  stales  that  the  survey  was  made  by  vir* 
tue  of  the  governor's  warrant,  and  agreeably  to  his  ma- 
jesty's royal  proclamation  of  1763,  is  sufficient  evidence 
that  the  warrant  was  in  his  possession  at  that  time* 
tn  this  case  the  warrant,  under  which  .Sutherland's* 
survey  was  made,  is  described  in  the  certificate  with 
sufficient  certainty  to  nrove  that  the  officer  in  mak- 
ing the  survey  acted  under  its  authority.  2.  It  was 
decided  that'  the  6th  section  of  the  act  of  Virginia, 
passed  in  the  year  1748,  entitled,  "  an  act  directing 
the  duty  of  surveyors  of  lands,"  upon  which  the  se- 
cond objection  made  in  that  case,  and  in  this,  is  found- 
ed, is  merely  directory  to  thp  nffiocr.  and  that  it  does 
not  make  the  validity  of  the  survey  to  deneml  upon 
the  conformity. 6f  the  officer  to  its  requisitions.  This 
construction  of  the  above  section  appears  to  the. 
court  to  be  perfectly  well  founded.  The  owntr  -of 
the  warrant  has  no  power  to  control  the  conduct  of 
the  surveyor,  whose  duty  it  is  to  execute  it,  and  it 
would  therefore  be   unreasonable   to  deprive  him  of 
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lift,  the  title  -which  the  warrant  confers  upon,  him,  on  ac- 
count of  the  subsequent  neglect  of  that  officer.  I 
the  omission  of  the  surveyor  lo  "  see  the  land  plainly 
bounded  .by  natural  bounds  or  marked  trees/'  which 
the  law  imposes  upon  him  as  a  duty,  cannot  afr 
feet  the  title  of  the  warrant  holder, .  it  Would  fol- 
low that  his  omission. to  run  all  the  lines  of  the  sur- 
vey on  the  ground,  which  the'law  doe*  not  in  express 
terms  require  him  to  do',  ought  not  to  produce  that 
effect  If  the  surveyor,  by  running  some  of  the.  lines* 
and  from  adjoining  surveys,  natural  boundaries,, or  his 
personal  knowledge  of  the  ground,  is  ens  bled  to  pro- 
tract the- remaining  lines,  so  as  to  close  the  survey, 
no  subsequent  locator  can  impeach  the  title  founded 
upon  such  survey,  upon  the  ground  that  all  the  lines 
were  not  rim  Md  marked.  The  legislature  may  un- 
doubtedly declare  all  such  surreys  to  be  void  ;  but  no 
statute  to  this  effect  was  in  force  in  Virginia  at  the  time 
when  this  surrey  was  made. 

3.  The  third  objection  njade  to  this  decree  appears  to 
be  substantially  removed  by  the  opinion  of  this  court' 
on  the  third  point, in  the  case  above  referred  to.  It  was 
there  decided  that  the  survey,  though  in  fact  made  by 
the  deputy  surveyor,  was  in  point  of  law  to  be  consid- 
ered as  made  by  the  principal,  and,  consequently,  that 
his  signature  to  the  plat  and  certificate  was  a  sufficient 
authentication  of  the  survey  to  entitle  the  person  claim- 
ing under  it  to  a  grant 

As  to  the  distinction  taken  at  the  bar  between  tLat 
case  and  this,  upon  the  ground  that  in  this  the  sur- 
vey was  merely  experimental,  and  was  not  intended 
to  be  made  in  execution  of  the  warrant,  there   is  cer- 
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tainly  nothing  in  it.     It  is  by  acts  that  the  intention      1818. 
of  men,  in  the  absence  of  positive  declarations,  can     ^gJJJf 
best  be  discovered.    The  sutvey  made  by   Taylor  was        f. 
adopted  by  Jhe  principal  surveyor,  as  one  actually  done   Radford, 
in   execution  of  the  warrant  to  Sutherland,  and    it 
would  be  too  much  for  thiq  or  any   other  court,  to 
presume   that  a  contrary  intention  prevailed  in  the 
mind   either-  of  the    principal   or  deputy     surveyor, 
and  on  that  supposition  to  pronounce  the   survey  in- 
valid. 

The  last  objection  made  to  this  decree  is,  that  as  a 
British  subject,  Wm.  Sutherland  could  not  take  a  legal 
title  to  this  land  under  the  state  of  Virginia,  and, 
consequently,  that  the  grant  to  him  in  1788  was  voidf 
ami  was  not  protected  "by  the  treaty  of  1794,  between 
the  United  States  and  Oroat  Britain. 

The  decision  of  this  court  in  the  case  of  Fairfax'* 
devisee  v.  Hunter's  lessee,  (7  OtotcA,  603)  affords  a 
full  answer  to  this  objection.  In  that  case  the  will 
of  Lord  Fairfax  took  effect  in  the  year  1781, 
during  the  war,  and  Denny  Martin,  the  devisee /  under 
that  will,  was  found  to  be  a  native  born  British  sub* 
ject,  who  had  never  become  a  citizen  of  any  of 
the  United  States,  but  had  always  resided  in  Eng- 
land. 

It  was  ruled  in  that  case,  1st.  That  although  the 
devisee  was  an  ant  dim  enemy  at  the  time  of  the  testa* 
tor's  death,  yet. he  took  an  estate*  in  fee  under  the  will* 
which  couhl  not,  on  the  ground  of  alienage,  be  deves- 
ted but  by  inquest  of  office,  or  by  some  legislative  .  act 
equivalent  thereto.  2d.  That  the  defeasible  title 
thus  vested    m    the    alien   devisee    was    complete* 
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ly  protected  and  confirmed  by  the  ninth  article   of*** 
treaty  of  1794. 

These  principles  are  decisive  of  the  objection  now 
under  consideration.  In  thatcuse,  as  in  this,  the  lei 
gal  title  vested  in  the  alien  by  purchase  during  the 
war,  and  was  not  devested  by  any  act  of  Virginia,  pri- 
or to  the  treaty  o£  1794,  which  rendered  their  estate* 
absolute  and  indefeasible. 

Decree  affirmed  with  costs. 


(practice.) 
Ross  v>  Triplet*. 


Thtt  court  hai  no  jurisdiction  oi'cautca  brought  before  it,-upoa 
.eertiBeate  of  a  di  virion  of  opinion*  oft!*  jtid^ei  oftho  circuit  eonrt 
fir  tke  District  of  Columbia.  Thrf  appellate  junadtction  of  tbit  court* 
in  respect  to  that  court,  only  extend*  to  tho  final  judgments  arid  d#- 
iqfth©  lattcf. 


This  cajise  was  brought  from  the  circuit  court  for 
the  district  of  Columbia,  upon  a  certificate  that  the 
opinions  of  the  judges  of  that  court  were  divided  upon 
a  Question  which  occurred  in  the  cause,  under  the- ju- 
diciary act  of  1802,  ch.  291.  fxxxi.)  s.  6.  It  was  sub- 
mitted without  argument. 

It  was  ordered  to  be  certified    to   the   circuit    court 
March  \tih.  for  tte  digtrict  of  Cplumbia)  „  follows : 
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Certificate.    This  cause  came  on  to  be  heard  on      181$. 
the  transcript  of  the  record  of  Ihe  circuit  court  for  the    S-£T^/ 
District  of  Columbia,  and  on  the  question  certified,  on  Neptune, 
which  the  judges  of  that  court,  were   divided,  and  was 
argued  by  counsel.    On  consideration    whereof  this 
court  is  of  opinion,  that  its  jurisdiction  extends  only  to 
the  final  judgments  and  decrees    of  the  said  circuit 
court.     It  is,  therefore,  considered  by  this  court,  that 
the  cause  be  remanded  to  the  said  circuit  court  for  the 
District  of  Columbia,  to  be  proceeded  in  according  to 
law. 


(instance  couet.) 
The  Neptune,  Harrod  ei  aL  claimants. 

label  under  the  27th  •action  of  the  reg ittiy  act  *f  1792,  eh.  US.  L) 
for  the  fraudulent  use  by  a  reeeel  of  a  certificate  of  registry,  to  the  ben- 
efit of  which  ihe  wae  not  entitled.     Veeeel  forfeited. 

The  pro?  ieione  of  the  97th  section  apply  ae  well  to  vessels  which  hare 
net  been  previously  registered,  as  to  those  to  which  registers  have  been; 
previously  granted. 

Appeal  from  the  district  court  of  Louisiana. 

This  cause  was  argued  by  Mr.   D.  B;    Ogien,  and  *•*  •** 
Mr.  C.  J,  Ingersollj  for  the  appellants  and  claimants, 
and  by  the  Attorney  General,  for  the  United  States. 
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1818.  Mr.  Justice   Duvall   delivered  the  opinion  of  the 

court.  The  ship  Neptune,  owned  and  commanded  bj 
Captain  My  rick,  arrived  at  New  Orleans  from  London 
on  the  20th  of  October,  1815.  On  the  next  day  ha  ap- 
peared, in  company  with  George  M.  Ogden,  one  of  the 
appellants,  at  the  custom  house,  an<j  reported  the  Nep- 
tune as  a  registered  vessel  of  the  United  Stales,  belong- 
ing to  Wilmington  North  Carolina,  where,  he  alleged, 
and  it  was  so  stated  in  the  manifest,  she  was  registered. 
He  declared,  at  the  same  time,  that  he  had  lost  the 
register  in  ascending  the  Mississippi,  and  required  a 
new  one  to  be  issued  in  lieu  pf.it.  Captain  Myrick  had 
made  a  protest  before  a  notary  public  to  that 
effect,  and  offered  to  taJce  the  oath  required  by  the  13th, 
section  of  the  act,  entitled,  an  act  concerning  the 
registering  and  recording  of  ships  or  vessels,  but  was 
taken  sick,  and,  in  a  few  days  afterwards,  died  without 
taking  it. 

George  M.  Ogden  administered  on  the  estate  'of 
Captain  Myrick,  •  and  on  the  22d  of  November,  the 
court  of  probates  ordered  *  sale  of  the  effects  of  the 
intestate,  which  was  made  on  the  5th  of  December 
following,  at  which  sale  Messrs.  Harrod  and  Ogdens 
became  the  purchasers  of  the  Neptune,  for  7,500  dol- 
lars. 

On  the  1 9th  of  January,  1816,  Messrs.  Harrod  ami 
Ogdens  addressed  a  letter  to  the  collector,  requesting 
to  be  infohned  whether  a  register  could  be  granted 
for  the  ship  Neptune,  on  the  owner«  taking  the  oath 
prescribed  by  law.  The  collector  replied,  by  letter 
dated  the  20th,  that  a  register  had  been  refused  the 
ship  Neptune,  on  the  ground  that  the  oath  offered    to 
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show  the   loss  of  a  form  or   register   was   insufficient,      181$. 
inasmuch  as  ii  contained  an  assertion  that  the  register    ^vC^ 
lost  was  granted  at  the  port  of  Wilmington  in   North  .ffcpfuM. 
Carolina,   and  by   a   letter  from  the  collector  of  that 
port,  information  had  been  received  that  no  such  regis, 
ter  was  ever  issued  from  his  office.     The  collector  was 
afterwards  examined  as  a  witness  in  the  cause,  and  de- 
clared on  oath  to  the  same  effect. 

George  M.  Ogden,  one  of  the  owners,  afterwards 
applied  at  the  collector's  office  for  a  register,  offering 
to  take  an  oath,  the  form  of  which  he  had  prepared, 
varying  from  the  form  of  the  oath  required  by  law ; 
he  was  informed  by  the  collector  it  was  not  suffi- 
cient, and  that  unless  he  would  take  the  oath  in  the 
form  prescribed  by  the  registry  act,  a  register  could 
not  be  granted.  Mr.  Ogden  pressed  the  form  of  the 
oath  which  he  had  tendered,  -but  was  again  told  it 
c  -j.ld  not  be  received.  Mr.  Ogden  had  been  shown 
ne  letter  from  the  collector  at  Wilmington,  and  had 
been  informed  of  its  contents  by  the  attorney  for  the 
district.  Nevertheless,  he  appeared  in  the  collectors'* 
office  on  the  22d  of  January,  1816,  and  took  the 
oath  required  by  law,  relying,  as  he  saia,  On  the  oath 
which  Captain  Myrick  had  taken,  as  the  ground  of 
his  oath  ;  and  a  register  issued  in  form  to  the  own- 
ers, Richard  Peniston,  master.  In  '  this  oath  he 
deposed,  that  "being  owner  in  part  and  having  charge 
of  the  ship  or  Vessel  called  the  Neptune,  the  said 
ship  or  vessel  had  been,  as  he  verily  believed,  re- 
gistered according  to  law  by  the  name  of  Neptune, 
and  that  a  certificate  thereof  was  granted  by  the  col- 
lector of  the  district  of   Wilmington  in  the  *tat*  of 
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1818*  North  Carolina,  which  certificate  had  been  lost  and 
^JT^  destroyed  by  accidentally  falling  overboard  in  the 
Ueptune.  river  ^Mississippi." 

On  the  part  of  the  owners,  John  M'Cauley,  mate 
of  the  Neptune,  deposed,  that  on  her  voyage  from 
London  to  New-Orleans,  he  had  seen  the  register  of 
the  ship  Neptune  frequently,  anct  before  the  issuing 
of  the  new  register  ne  had  assured  Mr.  Ogden  he 
had  seen  it,  and  that  he  believed  it  to  be  dated  at 
Wilmington,  North  .^Carolina,  and  that  it  was  lost,  by 
•accident,  from  the  pocket  of  the  captain  in  the  river 
Mississippi ;  and  that  he  had  no  reason  to  doubt  it  a 
genuine  one.  M'Cauley  being  asked,  "Did  captain, 
Myrick  tell  you  on  his  return  from  town  that  he  had 
shown  the  register'  to  Messrs.  Harrod  and  Ogdens  ? 
answered,  he  fcad  laid  the  pocket  book  containing 
it  on  the  desk.  The  carpenters,  who  repaired  the 
Neptune,  certified  that  in  their  opinion,  she  was  built 
in  the  United  States. 

The  Neptune  .cleared  out  at  the  custom  house  of 
New-Orleans,  on  the  9th  day  of  February,  1816, 
when  she  was  immediately  seized  by  the  collector, 
as  forfeited  to  the  United  States,  and  libelled  for  a 
breach  of  the  527th  section  of  the  act  of  congress  of 
the  31st  of  December,  1792,  ch.  146.  (I.)  entitled, 
"An  act  concerning  the  registering  and  recording  of 
ships  or  vessels.9'  Upon  these  facts,  the  Neptune  toge- 
ther with  her  tackle,  apparel  and  furniture,  was,  by 
the  sentence  of  the  district  court,  condemned  as  forfeit, 
ed  to  the  United  States.  From  this  decree  the  owners 
appealed  to  this  court. 
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The  question  for  the  decision  of  this  court  mast  de-      1818. 
pend  upon  the  true  construction  of  the  act  before  men-    v1*r^i/ 
tioned.     If  the  appellants  have,  in  all   respects,   com-   Neptune, 
plied  with  the  requisites  of  that  act,  they  have  incur- 
red no  forfeiture;  if  any  of  its  provisions,  which  inflict 
a  forfeiture  of  the  vessel  for  a  non-compliance,  have 
been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided,  that 
ships  or  vessels  of  the  United  States  shall  not  continue 
to  enjoy  the  benefits  and  privileges  appertaining  to  such 
ships  or  vessels,  longer  than  they  shall  continue  to  be 
wholly  owned,  and  be  commanded  by  a  citizen,  or  cit- 
izens, of  the  United  States. 

The  third  section  directs  that  all  vessels,  thereafter 
to  be  registered,  shall  be  registered  by  the  collecter  of 
the  district,  in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the  time  of 
her  registry;  which  port  shall  be  deemed  to  be  that 
at'  or  nearest  to  which  the  owner,  if  there  be  but  one,  or 
if  more  than  one,  the  husband  or  acting  and  managing 
owner,  of  such  ship  or  vessel  usually  resides;  and  the 
name  of  the  vessel,  and  of  the  port  to  which  she  be- 
longs, shall  be  painted  on  her  stern. 

The  fourt  section  prescribes  the  substance  of  the_ 
oath  to  be  taken  in  order  to  the  registry,  and  contains 
a  clause  of  forfeiture,  in  case  any  of  the  matters  of 
fact,  which  shall  be  within  the  knowledge  of  the  party 
swearing,  shall  not  be  true.  The  fifth  section  makes  it 
the  duty  of  all  the  owners  resident  within  the  United 
States,  to  take. a  like  oath  within  ninety  days  after  the 
granting  the  register. 
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1818.  The  ninth  section  directs  the  collector  of  each  dis- 

v^"w  trict  to  keep  a  record  of  all  ships  and  vessels  to  which 
Neptune,  registers  shall  have  been  granted,  and  prescribes  the 
form  of  the  register.  The  tenth  section  directs  a 
copy  of  each  register  to  be  transmitted  to  the  jegister 
of  the  treasury,  who  shall  cause  a  record  of  them  to  be 
kept. 

The  eleventh  section  directs  the  course  of  proceed- 
ing, in  case  a  vessel  be  purchased  by  a  citizen  before 
registry,  and  contains  a  clause  of  forfeiture  in  case  of 
false  swearing. 

By  the  thirteenth  section  it  is  enacted,  tfhat  if  the 
certificate  of  registry  of  any  vessel  shall  be  lost,  des- 
troyed, or  mislaid,  the  master,  or  other  person  having, 
the  charge  or  command  of  her,  may  make  oath,  or  af- 
firmation, before  the  collector  of  the  district,  where 
such  vessel  shall  first  be,  after  such  loss  or  destruction; 
and  the  form  of  the'  oath  is  prescribed.  It  is  an  essen- 
tial part  of  the  oath,  that  in  it  shall  be  stated  the  name 
of  .the  collector,' and  the  port  at  which  the  former  regis- 
ter was  granted. 

The  fourteenth  section  requires,  that  when  a  regis- 
tered vessel  shall  be  sold  or  transferred  to  a  citizen  of 
the  United  States,  she  shall  be  registered  anew  by  her 
former  name;  and  if  not  registered  anew,  she  shall  not 
be  entitled  to  the  privileges  or  benefits,  of  a  ship  of 
the  United  States. 

By  the  twenty-seventh  section  it  is  provided,  that 
if  any  certificate  of  registry  or  record  shall  be  frau- 
dulently, or  knowingly,  used  for  any  ship  or  vessel  not 
then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  the  act,   such  ship  or  vessel  shall 
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be     forfeited  to  the  United  States,  with  her  tackle,  ap.      1B18. 
pare])  and  furniture.  The 

In  the  argument  of  this  case  it  was  admitted  by  Neptune, 
the  counsel  for  the  appellants,  that  the  register  was 
improperly  obtained,  but  it  was  denied  that  the  ves- 
sel became  thereby  forfeited  under"  the  27th,  or  any 
other  section  of  the  registry  act.  And  it  was  conten- 
ded that  the  owner  having  a  register  issued  by 
the  collector,  was  proof  that  it  was  not  fraudu- 
lently obtained.  In  support  of  this  position,  the 
case  of  the  Anthony  Mangin  was  cited  from  3  Cranch' 
337. 

To  this  it  was  replied,  that  the  appellants  purchased 
the  Neptune  knowing  that  she  was  without  a  register. 
That  it  was  alleged  to  have  been  granted  to  the  form- 
er owner  by  the  collector  for  the  port  of  Wilmington* 
•n  North  Carolina,  and  that  it  was  lost.  The  appel- 
lants knew  that  information  had  been  received  fiom  the 
collector  at  Wilmington,  that  a  register  for  the 
Neptune  had  never  been  issued  at  that  port ;  and 
that,  therefore,  it  was  fraudulently  obtained,  and 
used  for  the  Neptune,  not  then  entitled  to  the 
benefit  of  it. 

The  case  of  the  Anthony  Mangin  does  not  sup- 
port the  argument  of  the  appellant's  counsel.  In  that 
case  an  action  was  brought  by  the  United  States 
against  Grundy  and  Thornburgh,  for  money  had  and  re- 
ceived for  the  use  of  the  United  States  by  the  de* 
fendants,  as  assignees  of  Aquila  Brown,  junior,  a 
bankrupt,  it  being  money  received  by  the  defend^ 
ants  for  the  sale  of  the  ship  Anthony  Mangin, 
•which  ship  the  United  States  alleged  was   forfeited  by 


! 

<K»  CASES  IN  THE  SUPREME  COURT 

1618       reason  that  Brown,  in  order    to  obtain  a  register  for 
««  Eer  as  a  ship  of  the  United  States,  had    falsely   sworn 

•  Neptune,  that  she  was  his  sole  property,  when  he  knew  that  she 
was  in  part  owned  by  an  alien.  There  was  no  proceed- 
ing w*  rem  against  the  vessel.  It  was  a  suit  against 
the  assignees  of  Brown  for  the  value  of  the  vessel  ; 
and  the  court  decided  that  an  notion  for  the  value 
could  only  be  supported  against  the  person  who  had 
taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that  George 
M.  Ogden,  when  he  applied  for  a  register  for  the  Nep- 
tune, did  not  believe  that  he  could  with  safety  take 
the  oath  required  by  law  ;  because  he  had  prepared  an 
oath  varying  in  form  from  the  oath  required,  which  he 
pressed  the  collector  to  be  permitted  to  take,  but 
which  the  collector  refused  to  administer.  And  the 
collector  was  of  opinion,  until  he  consulted  the  district 
attorney,  that  he  ought  not  to  be  permitted  to  take  the 
oath  prescribed,  as  he  could  not  do  it  without  swear- 
ing to  a  fact  which  was  known  to  be  untrue.  For  this 
reason  he  refused  to  admir  'ster  the  oath  to  Captain 
Myrick  in  his  life  time. 

There  are  strong  grounds  for  the  belief  that  the 
Neptune  never  had  a  genuine  register.  She  is  repre- 
sented in  the  manifest  to  have  been  built  at  Bo st on- 
to be  owned  by  Captain  Myrick  of  New-York — and 
that  she  belonged  to  the  port  of  Wilmington,  in  North 
Carolina.  If  she  had  been  built  at  Boston,  and  belong- 
ed at  the  time  to  a  person  residing  in  New-York,  it  is 
more  than  probable  that,  pursuant  to  the  provisions  of 
the  third  section  of  the  act,  she  would  have  been  regis- 
tered at  one  of  those  places.     If  Captain    Myrick  or 
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the  present  owners  had  been  desirous  of  obtaining  cor*      1*18. 
rect  information  on    the  subject,  it   would  have  been     ^j^ 
furnished     on    application    to   the     treasury    depart*'  Neptune. 
ment.     AM  registers  are   transmitted  regularly  to  the 
register  of    the     treasury   to    be     registered    in    hi* 
office. 

It  should  be  recollected,  that  the  mate  of  the  Nep* 
tune  testified,  that  Captain  Myrick,  after  returning  from 
the  house  of  Messrs.  .Harrod  and  Ogdens  to  his 
vessel  said  he  had  left  his  pocket-book  containing 
the  register  on  ft  heir  desk.  Hence,  it  is  ^rational 
to  Conclude,  either  that  Captain  Myrick  had  no  re- 
gister, or  that  if  he  had  one,  it  would  not  Lear  inspec- 
tion. 

Upon  thejwhole,  the  court  are  of  opinion  that  the  re- 
gister was  fraudulently  and  knowningly  used  for  the 
Neptune,  when  she  was  not  entitled  to  the  benefit  of  it; 
and  that  she  is  forfeited  for  a  violation  of  the  provisions 
of  the  27th  section  of  the  registry  act  ;  and  that  the 
provisions  cf  that  section  apply  as  well  to  vessels 
which  have  not-ftWrn  previously  registered,  as  to 
those  to  which    registers  hare    bean  previously  gran* 

tcd-  ~        A 

Decree  amrmea» 

Decree. — This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record,  and  was  argued  by  counsel 
On  consideration  whereof,  it  is  decreed  and  ordered 
that  the  decree  of  the  district  court  of  Louisiana  in  this 
case  be,  and  the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum,  in 
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I8TS.  cltttrmg  interest  on  the  amount  of  the   appraised  valor 

^^Tf  of  the  said  ship  Neptune,  (o  be  computed  from  the  date 

U.  States  °f  the  decree  of  the  said  district  court* 

?. 
Palms* 


The  United  States  y.  Palmer  efal. 

A  robbery  committed  911  the  lii^fc  sees,  although  such  robbery  if  eom, 
milted  on  land  would  not  by  tho  livi  of  the  United  3tatcs  be  pufii>h~ 
able  wilh  death,  in  pirary*  under  the  Sih  section  of  the  act  ofl?909 
eh.  36,  (ix)  for  tho  punishment  of  certain  crimes  against  the  United 
Slates ;  and  tho  circuit  court*  have  jumdirtinn  thereof. 
The  crime  of  ro66ery.  asmenticnid  in  the  act,  it  tic  crime  of  robbery 

as  recognised  and  defined  at  common  1  air* 
The  crimo  of  rolbery  committed  by  a  person*  who  ia  net  a  citizen   of 
the  United  States,  on   tho  high  aeaa, on  board  a  »hip  belonging  exw 
efasively  to  subjects  of  a  foreign  atale,  ia  not  piracy   under  the  ac< 
and  is  not  punishable  in  the  courts  of  tho  LTnitid  Stater. 
When  a  civil  war  rages  in  a  foreign  nation,  one  part  of  which  sepa- 
rates itself  from   the  old    cMabitl.cd  covcrnrnl,  rnd  creels  iltrlf 
into  a  distinct  government,  the  courts  of  the  Union  must    view  tuck 
nearly  constituted  government,  as  it  is  viewed  by  the  )rgi*iativo  and- 
executivo  department*  of  tiiv  government    of  the  United  Stales. 
If  that  government  remains  neutral,  but  recognizes  the  existence  of  a 
civil  war,  the  courts  of  t'.io  Union  cannot  consider  aa  criminal  those) 
act*  of  hostility  which  war  authorizes,  and   which   tie  new  govornr- 
■lent  may  direct  against  its  enemy. 

The  same  testimony  which  would  be  sufficient  to  prove  that  a  versel  or 
person  is  in-  the  service  of  an  acknowledged  state,  ia  admissible  to 
prove  that  they  are  in  the  service  of  such  nowly  erected  .;ovornmetit. 
Its  seal  cannot  be  allowed  to  prove  ilrelf,  hut  may  he  proved  by  such 
testimony  a*  the  nature  of  the  ca«o  admits  ;  an  I  the  fact  that  a  ves- 
sel or  person  is  in  the  service  of  such  jt'>v  rn-ncnt  may  bo  established 
cthorwiso,  should  it  be  impracticable  to  |»rovotljeseal. 

This  case  was  certified  from  the  circuit  court  for  the 
Massachusetts  districts 
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At  the  circuit  court  of  the  United  States,  for  the  first      ISIt. 
circuit,  begun  and  hollen  at  Boston,  within  and  for  the    ^pC^ 
Massachusetts  district,  on  Wednesday,  the  fifteenth  day   U.  States 
of  October,  in  the  year  of  our  lord  one  thousand  eight        **^ 
hundred  ond  seventeen: 

Before  the  honourable  Joseph  2?tory,  associate  jus 
tice,  and  John  da  vis,  district  judge. 

The  jurors  of  the  United  States  of  America  within 
and  for  the  district  aforesaid,  upon  their  oaths,  do 
present,  that  John  Palmer  and  Thomas  Wilson,  both 
late  of  Brston,  in  the  district  -aforesaid,  marin*  rs, 
and  Barney  Colloghan,  late  of  Newburyport,  in  the 
aforesaid  district,  mariner,  .  with  force  and  anas* 
upon  the  high  seas,  -out  of  the  jurisdiction  of  any  par* 
ticukir  state,  on  the  fourth  day  of  July  now.  last 
past,  did  piratically  and.  feloniously  set  upon,  board 
break,  and  enter  a  certain  ship  called  the  Industria 
Raflaelli,  then  and  there  being  a  ship  of  certain  per- 
sons (to  the  jurors  aforesaid  unknown,)  and  then. and 
there,,  piratically  and  feloniously,  did  make  an  as- 
sault in  and  upon  certain  persons,  being  mariners? 
subjects  of  the  king  of  Spain,  whose  names  to  the  ju- 
rors aforesaid  are  unknown,  in  the  same  ship,  in  the 
peace  of  God,  and  of  the  said  United  States  of  Ame- 
rica, then  and  there  being,  and  then  there  piratically 
and  feloniously  did  put  the  aforesaid  persons,  man* 
wers  of  the  sarm.  ship,  in  the  ship  aforesaid  then  be 
ing,  in  corporal  fear  and  danger  of  their  lives,  then 
and  there,  in  the  ship  aforesaid,  upon  the  high  seas 
aforesaid,  and  out  of  the  jurisdiction  of  any  particu- 
lar state,  as  aforesaid,  and  piratically  and  feloniously 
did,  then  and  there,  steal,  take  and  carry  away  £▼« 
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IfllS  hundred  boxes  of  sugar,  of  Ihe  value  of  twenty  thou- 
^T^  sand  dollars  of  lawful  imnev  of  the  said  United  States; 
U.  Slate*  *'xty  ?ipei  c^  rum>  of  the  value  of  six  thousand  dollars; 
*•  two  hundred  demijohns  of  honey,  of  the  value  of  one 
a  raer.  thousand  dollars;  one  thousand  hides,  of  the  value  of 
three  thousand  dollars;  ten  hogsheads  of  coffee,  of. 
the  value  of  two  thousand  dollars;  and  four  bags  of 
silver  and  gold,  of  the  value  of  sixty  thousand  dollars, 
ofthfe  like  lawful  money  of  the  said  United  States  of 
America,  the  goods  and  chattels  of  certain  persons,  (to 
the  jurors  aforesaid  unknown,)  then  and  there,  up. 
on  the  high  seas  aforesaid,  and  out  of  the  jurisdic- 
tion of  any  particular  state,  being  found  in  the  afore- 
said ship,  in  custody  and  possession  of  the  said  mar- 
iners in  the  sard  ship,  from  the  said  mariners  ot  the 
same  ship,  and  f.om  their  custody  and  possession, 
then  arid  there,  up:>n  the  high  seas  aforesaid,  out  of 
the  jurisdiction  of  any  particular  state,  as  aforesaid; 
against  the  peace  an!  digiity  of  the  said  United  States, 
and  the  form  of  the  statutes  of  the  Uniie:l  States,  in 
such  case  made  and  provided.  And  the  jurors  afore, 
said,  upon  their  oath  aforesaid,  do  farther  present,  that 
the  afore -aid  district  of  Massachusetts  is  the  district 
where  the  offenders  :forcsr.id  were  first  apprehended 
for  the  said  olfe  ice. 

To  which  indictment  the  prisoners  pleaded  not  guil- 
ty, and  upon  the  trial  the  following  questions  occurred, 
upon  which  the  opinions  of  the  said  judges  of  the  cir- 
cuit court  we  e  opposed. 

1st.  Whether  a  robbery  cotrm-tted  upon  the  high 
leas,  although  such  robbery,  if  committed  upon  land, 
would  not,  by  the  laws  of  the  United  States,  be  pun- 
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ishable  with  death,  is  piracy  under  the  eighth  section  of      1818. 
the  act  of  congress, passed  the  thirtieth  of  April,  A'.D-     ^rJ^ 
1790 ;  and  whether  the  circuit   court   of  the   United   U.  States 
States  hath  authority  to  take  cognizance  of,  try,  and 
punish  such   oflence? 

2d.  Whether  the  crime  of  -robbery  ^  mentioned  in  the 
said  eighth  section  of  the  act  of  congress  aforesaid,  is 
the  crime  of  robbery,  r.s  recognized  and  defined  at  com* 
mon  law,  or  is  dispunishable  until  it  is  defined  and  ex- 
pressly punished  by  some  act  of  congress*  other  than 
the  act  of  congress  above  mentioned? 

3J.  Whether  the  crime  of  robbery,  committed  by  per- 
sons who  are  not  i  itizeas  of  the  United  States,  on  the 
high  seas,  on  bonr.l  of  any  ship  or  vessel,  belonging  ex 
cUisively  to  the  subjects  of  any  foreign  state  or  sove- 
reignty, or  upon  the  person  of  ahy  subject  of  any  for- 
eign stnte  or  sovereignty,  not  on  board  of  any  ship  or 
vessel  belonging  to  any  citizen  or  citizens  of  the  tint- 
ted  Staled^  be  a  ro'iberv  Of  piracy,  within  the  true  in- 
tent and  meaning  of  the  said  eighth  section  of  the  act 
of  congres*  a  fores  .iid,  and  of  which  the  ci:cuit  court  of 
the  United  States  hath  cognizance,  to  hear, -try,  deter- 
mine, and  punish  the  same?. 

4th.  Whether  the  crime  of  robbery  committed  on 
the  high  seas,  by  citizens  of  the  united  States,  on 
board  of  any  ship  or  vcfscI  not  belonging  to  the  Uni- 
ted Stales,  or  to  lany  citizens  of  the  United  States, 
in  whole  or  in  part,  but  own*»d  by,  and  exclusively 
belonging  to,  the  subjects  of  a  foreign  state  or  sove- 
reignty, or  committed  .on  the  high  seas,  on  the 
person  of  any  subject  of  any  foreign  -state  or  sove- 
reignty, who  is  nof,  at  the  time,  on  board  of  any 
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ship  or  vessel,  belonging  in  whole  or  part  to  the  Uni- 
ted States,  or  to  any  citizen  thereof,  be  a  robbery  or  pi- 
racy within  the  said  eighth  section  of  the  acts  of  con- 
gress aforesaid,  and  of  which  the  circuit  court  of  the 
United  States  hath  cognizance  to  hear,  try,  and  deter, 
mine,  and  punish  the  same  ? 

6th.  Whether  ajiy  revolted  colony,  district,  or  peo- 
ple, which  have  thrown  off  their  allegiance  to  their 
mother  country,  but  hare  never  been  acknowledged 
by  the  United  States,  as  a  sovereign  or  independent 
nation  or  power,,  have  authority  to  issue  commission8 
to  make  captures  on  the  high  seas  of  the  persons, 
propierty  and  vessels  of  the  subjects  of  the  mother 
country,  who  retain  their  allegiance ;  and  whether 
the  captures  made  under  such  commissions  are,  as  to 
the  United  States,  to  be  deemed  lawful ;  and  whether 
the  forcible-  seizure,  with  violence,  and  by  putting  in 
fear  of  th«;  persons  on  board  of  the  vessels,  the  pro- 
perty of  the  subjects  of  such  mother  country,  who 
retain  their  allegiance,  on  tue  high  sens,  in  virtue  of 
such  commissions,  is  not  to  be  deemed  a  roobery  or  pi- 
racy within  the  said  e!ghth  section  of  the  act  of  con- 
gress aforesaid  ? 

6th.  Whether  an  act,  which  would  be  deemed  a 
robbery  on  the  high  seas,  if  done  without  a  lawful 
commission,  is  protected  fro:n  being  considered  as  t 
robbery  on  the  high  seas,  when  the  same  act  is  done 
under  a  commission,  or  the  colour  of  a  commission 
from  any  foreign  colony,  district,  or  people,  which 
have  revolted  fro:**  their  native  allegiance,  and  have 
declared  themselves  independent  and  sovereign,  and 
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hare  assumed  to  exorcise  the   powers  and  authorities      1818. 
of  an    independent    and    sovereign    government,  but     ^yj^ 
have  never  beeh  acknowledge;!',  or   recognized,  as  an   U.  States 
independent  or  sovereign  government,  or  nation,  by  the 
United  States,  or  try  any  other  foreign  state,  prince,  or 
sovereignty  ? 

7th.  Whether  the  existence  of  a  commission  to  make 
captures,  where  it  is  set  up  as  a  defence  to  an  indict- 
ment for  piracy,  must  be  proved  by  the  production  of 
the  original  commission,  or  of  a  certified  cdpy  thereof 
from  the  proper  department  of  the  foreign  state  or 
sovereignty  by  whom  it  is  granted  ;  or  if  not,  whether 
the  impossibility  of  producing  either  the  original 
or  such  certified  copy  must  not  be  proved  before 
any  inferior  and  secondary  evidence  of  the  exist- 
ence of  such  commission  is  to  be  allowed,  on  the  trial 
of  such  indictment  before  any  court  of  the  United 
States  ? 

8th.  Whether  tbc  seal,  purporting  to  be  the  seal  of  a 
foreign  state  or  sovereignty,  and  annexed  to  any  such 
commission  or  a  ceitified  ropy  thereof,  is  to  he  admitted" 
in  a  c.onrt  of  the  United  Slates  as  proving  itself,  with  - 
out  any  other  proof  of  its  genuineness,  so  as  to  establish 
the  legal  existence  of  such  commissionTrom  such  foreign 
state  or  sovereignty  1 

9th.  Whether  a  seal,  annexed  to  any  such  com- 
mission,-purporting  to  be  the  public  seal  used  by  the 
persons  exercising  the  powets  of  government  in  any 
foreign  colony,  district,  or  people,  which  have  re- 
volted from  their  native  alleginace,  and  have  declared 
themselves  independent  and  sovereign,  and  actually 
exercise  the    powers  of  an   independent  government 
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1918.      or  nation,  bnt.have  never  been  acknowledged  as  such 

v^-w    independent    government    or    nation    by    the    UnHej 

U.  States  States,  is  admissible  in  a  court  of  the  United   States 

.▼•         as  proof  of  the  legal   existence   of  such  commission,  . 

with  or  without  farther  proof  of  the  genuineness  of  such 

seal? 

10th.  Whether  Lay  colony,  district,  or  people,  who 
have  revolted  from  th~ir  native  allegiance,  and  have 
assumed  upon  themselves  the  exercise  of  independent 
and  sovereign  power,  can  be  deeqned,  in  any  court  of 
the  United  Slate?,  an  independent  or  sovereign  nation, 
or  government,  until  they  have  been  acknowledged 
as  such  by  the  government  of  the  United  Stales; 
and  whether  such  acknowledgement  can  be  proved  in 
a  court  of  the  United  State?,  otherwise  than  by  some 
act,  or  statute,  or  resolution,  of  the  congress  of  the 
United  States,  or  by  some  public  proclamation,  or 
other  public  act  of  the  executive  authority  of  the 
United  States,  directly  containing  or  announcing  such 
acknowledgement,  or  by  publicly  receiving  and  ac- 
knowledging an  ambassador,  or  other  public  minister- 
from  such  colony,  district,  or  people  ;  and  whether 
such  acknowledgeme nt  can  be  proved  by  mere  inference 
from  the.  private  fccts  or  priva'e  instructions  of  the  exe_ 
cutive  of  the  United  StatfS,  when  no  public  acknow- 
ledgement has  ever  been  made  ;  and  whether  the  courts 
of  the  United  States  are  boun*!  judicially  to  take  notice 
of  the  existing  relations  of  the  United.  States,  as  to 
foreign .  states  and  sovereignties,  their  colonies,  and 
dependencies  ? 

11th,  Whether  in  case  of  a  civil  war  between- a 
mother  country  and  its  colony,  the  subjects  of  the  dif- 
ferent parties  arc  to  be  deemed,  in  respect  to  neutral 
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nations  as  enemies    to    each   other,   entitled    to  the      1818. 
rights  of  war ;  and  that  captures  made  of  e?.ch  other's    K^T*/ 
ships  and  other  property  on  the  high  seas  ire  to  be   U.  States 
considered,  in  respect  to  neutral   nations  as  rightful,         ▼• 
so  that  courts  of  law  of  neutral  nations  are  not  author-    *M*Mr' 
ized  to  deem  such  acts  as  piiacy  1 

And  the  said  judges,  being  so  opposed  in  opinion 
upon  the  questions  aforesaid,  the  same  were  then  and 
there,  at  the  repuest  of  thd  district  attorney  for  the 
United  States,  stated,  under  the  direction  of  the  judges 
and  ordered  by  the  court  to  be  certified  under  the  seal 
of  the  court  to  the  supreme  court,  at  their  next  sessidn 
to  be  held  thereafter,  to  be  finally  decided  by  said  su- 
preme court ;  and  the  court  being  farther  of  opinion, 
that  farther  proceedings  could  not  be  had  in  skid 
cause  without  prejudice  to  the  merits  of  the  same 
cause,  did  order,  that  the  injury  impannellcl  as  afore- 
said to  try  said  cause,  be  discharged  from  giving  any 
verdict  therein. 

Mr.  Blake  for  the  United  States,  argued  1.  That  March  Wk. 
a  robbery  committed  on  the  high  seas,  is  piracy,  un- 
der the  8th  section  of  the  act  of  1790,  ch.  36.  "for  the 
punishment  of  certain  crimes  against  the  United 
States,"  although  no  law  of  the  United  States  be  sutu 
sisting  for  the  punishment  of  the  Same  offence  if  com- 
mitted on  land  ;  and  that  such  piracy  is  cognizable  in 
th$  circuit  court.  The  words  of  the  statute  are,  That 
if  any  person  or  persons  shall  commit,  upon  the  high 
seas,"  ic.  "murder  or  robbery,  or  any  other  offence* 
which  if  committed  within  the  body  of  a  county, 
would  by  the    law  of  the  United  States,  be  punisha- 
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1818.     ble; with  death;"  Sec.   <%every  such   offerder   shall  be 
^^T^*    deemed^  taken,  and  adjudged  to  he  a  pirate  and  felon, 
U.  States  and  being  thereof  convute  I,  shall  suffer  death,"  &c- 
»•         The  relative  pronoun  <cu?AfcA"  does  not  relate  back  to 
the   first  specified  offence*  of  "murder  or  robbery"  but 
refers  only  to  its  immediate  antecedent,  "any  other 
offence."     It  is  this  la,st  class  of   ciimes  only  that 
must  be  punishable,  by  the  laws  of   the  United  States, 
with  death,  if   committed  within  the  body  of  a  coun- 
ty, in  order  to  constitute  them  piracies,  when   com- 
mitted on  the   high  seas.     It  is  a  mistaken   principle 
commonly  applied  to  penal  statutes,  that  they  are  to 
be  construed    strictly.    Sir  William  Jones  has    lai  I 
down  the  true  rule,  that  criminal   laws  are  to  be  con- 
strued liberally  as  to  the  offence,  and  strictly  as  to  the 
offender.11  •    A  strong  illustration  of  the  good   sense  of 
this  rule,  is  to  be  found  in  the  construction  which  has 
been  given  in  England  to  the  Stabbing  Actfi      A  con- 
trary  construction  of  the  statute  now  under  conside- 
ration*, would  render  it  wholly  inoperative,  until  there 
shall  be  a  law  of  the  United  States,  for  the  punish- 
mentof  robbery  committed  in  the  body  of  a  county  ; 
which  will  never  happen,  as  the  United  States  have 
no  constitutional  authority  to  punish  a  robbery  com- 
mitted within  the  body  of  a  cr>u**ty.     Forts,   arsenals, 
dockyards,  &c.  "under  the  sole  and  exclusive  juris- 
diction of  the  United  States,"  cannot  be  said  to  be 
witbin  the  body  of   a  county*    It  may  be  admitted 
that  there  is  some  degree  of  loosness  in  the  pbraseo* 

ajitft  of  Sir  W.  Jone$,  p.  368. 
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logy  of  (his  section,  which  was  evidently  copied  from  IBM 
the  British  statute  of  the  39  Geo.  III.  ch.  37,  re- 
lative to  Ihe  same  subject,  \vithout  regarding  the  dif- 
ference between  the  constitutions  of  the  two  coun- 
tries. On  the  construction  of  the  British  statute,  it 
would  be  perfectly  immaterial  whether  the  pronoun 
"tuAicA"  was  carried  hack  to  the  words  ''murder  and 
robbery,'?  ot  whether  it  wns  confined  to  its  immedi* 
ate  antecedent ;  because,  in  England,  murder  and 
robbery  are  punishable  with  death,  when* committed 
*n  the  body  of  a  county,  under  the  same  laws  which 
constitute  them  piracies  when  committed  on  the 
high  seas.  But  such  a  construction  of  our  statute 
would  render  it  wholly  inoperative  as  to  the  great  of- 
fences-of  murdei  and  robbery,  which  are  not,  and  can* 
not  be  made  punishable  under  the  laws  of  the  United 
States,  when  committe  1  within  the  body  of  a  county* 
Nor  can  it  be  objected,  that  by  the  construction  now 
contended  for,  the  frords  ''any  other  offence"  would 
be  equally  inoperative  ;  because  there  are  various  of- 
fences which  would  still  be  reached  by  the  statute,  such 
as  treason,  &c.  for  the  punishment  of  which  Congress 
mfcy  provide,  though  committed  w»thin  the  body  of  a 
county.  It  follows  as  a  corollary,  that  the  circuit 
court. has  cognizance  of  these  offences ;  for,  by  the  ju» 
dietary  act  of  1739,  ch.  20.  s  11.  it  has  cognizance  of 
aU  crimes  aud  offences  cognizable  under  the  authority 
iff  the  United  Sbites" — 2.  The  crime  of  robbery  men- 
tioned in  the  8th  section  of  the  act  of  1790,  is  the 
crime  of  robbery  as  understood  at  commo  n  law,  A 
piracy  or  felony  on  the  high  seas  is  sufficiently  defin- 
ed, by  terming  it  a  robbery  committed  on  the  high  sets- 
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1818.  The  import  of  the  term  "robbery,"  must  be  sought  in 
v^JI]fW  *he  common  law,  in  the  Fame  manner  as  the  im^ 
U.  Stales  Port  °f  tb*  terms  murder,  manslaughter,  rescous, 
v.  benefit  of  clergy,  and  many  others  that  aie  used  in 
Palmer.  ^  criminal  code  of  Ihe  United  States.— 3.  If  the 
robbery  in  question  amount  to  piracy >  by  the  law  of 
nations,  the  words  "any  person,  or  persons,"  in  the 
8th  section,  will  embrace  the  subjects  of  all  nations, 
who  may  commit  that  offence  on  the  high  seas,  whe- 
ther on  bo^rd  a  foreign  vessel,  or  a  vessel  belonging  to 
citizenn  of  the  United  States.  A  felony,  which  is 
made  a  piracy  by  municipal  statutes,  and  was  not 
such  bv  the  law  of  nations,  cannot  be  tried  by  the 
courts  of  the  United  States,  if  committed  by  a  foreign- 
er on  board  a  foreign  vessel,  on  tne  high  seas ;  be- 
cause the  jurisdiction  of  the  United  States,  beyond 
their  own  territorial  limits,  only  extends  to  the  punish- 
ment of  crimes  which  are  piracy  by  the  law  of  na- 
tions. But  it  is  the  right  and  the  duty  of  the 
United  States,  as  .a  member  of  the  community  of  na- 
tions, to  punish  offences  committed  on  the  high  seas 
against  the  law  of  nations."  By  this  statute,  con* 
gress  have  exercised  this  power,  which  is  also  con- 
ferred oii.  them  by  the  constitution.  The  offence  of 
piracy,  which  is  imperfectly  defined  by  the  law  of  na- 
tions, is  declared  to  be  murder  or  robbery  committed 
on  the  high  seas,  or  in  .any  river,  &c.  out  of  the 
jurisdiction  of  any  particular  stete  ;  and  is  made  punish- 
able with  death.  Congress  cannot  be  presumed  to 
have  neglected  so  important  a  duty  as  that  of  defin* 
ing  and   punishing  the     offejice     of  general    pincy. 

«  4  Bl  Com.  71. 


OP  THE  UNITED  STATES-  621 

Without  this  statute,  there  can  be  found  no  definition  1818. 
and  punishment  of  it;  because  the  law  of  nations  ^IpT^' 
merely  creates  the  offence,  and  the  common  law  and  (j#  States 
statute  28  Henry  VIII.  ch.  15.  may  perhaps  not  be  ▼• 
considered  as  in  force  in  the  United  States.— 4.  The  Paliner- 
crime  of  robbery  committed  by  a  citizen  of  the 
United  States  on  the  high  seas,  on  board  a  foreign 
vessel,  or  on  the  person  of  a  foreigner,  must  be  con- 
sidered as  a  piracy,  under  the  8th  section  of  the  act; 
because  the  jurisdiction  of  a  nation  extends  to  its  cit- 
izens, wheresoever  they  may  be, except  within  the  terri- 
tory of  a  foreign  sovereigns  The  jurisdiction  of  a  na- 
tion over  its  public  ships  is  exclusive  every  where;  but 
it  is  not  exclusive  over  merchant  vessels  belonging  to 
its  subjects.  It  is  there  concurrent  with  the  personal 
jurisdiction  of  other  nations  over  their  citizens.  Con- 
sequently the  personal  jurisdiction  of  the  United  States 
over  their  citizens  extends  to  offences  committed  by 
them  on  board  of  foreign  merchant  vessel  on  the  high 
seas.— 5.  The  general  principle  applied  by  the  writers 
on  the  law  of  nations  to  the  case  of  a  civil  war,  consid- 
ers the  war,  (as  between  the  conflicting  parties,)  as  just 
on  both  sides,  and  that  each  is  to  treat  the  other  as  a 
public  enemy,  according  to  the  established  usages  o* 
«ar.6  So,  also,  it  is  the  duty  of  other  nations  to  re. 
main  neutral,  and  not  to  interfere  with  the  exercise  of 
complete  belligerent  rights  by  both  parties  within  the 
erritory  which  is  the  scene   of  their  hostilities.     But 

ft  2  Rutherforth's  Tnst.  180.     VattcU  L.  2  ch.  6. 
b  Vatttl,  L  3  ch.  18.  t.  296. 
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JJJJ^  this  does  not  imply  a  right  on  tbeir  part  to  push  tBeir 
The  wars  on  to  ^e  ceanr  and  to  annoy  the  rest  of  the 
U.  States  wodd  on  this  common  highway  of  nations.  The  gen- 
Palmer.  eralit>"  of  tho  "pressions  u-ed  by  Yalta!  on  this  sub- 
ject may,  indeed,  seem  to  import  such  a  right  But  it 
should  be  remembered  that,  with  all  his  merit,  he  is 
very  deficient  in  precision,  and  on  this  question  pe 
culiarly  unsatisfactory.  The  maritime  rights  of  a  bel- 
ligerent power  must  be  perfect,  or  they  cannot  exist  at 
all-  They  must,  ^therefore,  include  the  right  .of  vis- 
itation and  search,  and  of  detaining  for  adjudication; 
and  of  punishing  a  resistance  to  the  exercise  of  these 
rights  by  the  appropriate  penalty  of  confiscation* 
So  that  neutral  nations  may  come  to  be  affected  fn 
their  most  valuable  interests  by  a  mere  domestic 
quarrel,  which  never  aught  to  have  been  extended 
beyond  the  territory  of  the  people  where  it  origi- 
nated. This  renders  it  indispensable  to  inquire  how 
far  nputral  nations  are  bound  to  submit  to  the  exer- 
cise of  these  high  prerogatives  of  sovereignty  in  a 
civil  war,  under  colour  of  a  commission  from  one  of 
the  belligerent  parties,  Whose  independence  has  not 
been  acknowledged  by  any  power.  The  right  of  an 
insurgent  people  to  be  treated  by  the  parent  state, 
against  which  it  revolts,  with  all  the  humanity  and 
moderation  which  are  required  in  any  other  war,  and 
the  duty  of  neutral  nations  to  abstain  from  inter- 
fering in  the  contest,  are  not  denied.  But  the  right 
of  the  new  people  to  thrust  themselves  into  the  family 
of  nations,  and  to  make  the  ocean  the  theatre  of  their 
predatory,  hostilities,  without  the  consent  of  other  na- 
tions, is  denied.    Such  a  right  can  only  be  founded 
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upon  a  perfect  title  to  sovereignty,  which  cannot  ex* 
ist  in  a  case  where  the  very  object* of  the  war  la  to 
decide  whether  the  claim  of  the.  former    sovereign,  U.  States 
or  of  the  revolted  people  sh:ill  prevail.      This   title        *• 
cannot  be  taken  notice  of  by  the  courts  of  justice  until  * 

it  has  been  recognized  by  the  government  of  the 
country  under  whose  authority  they  sit.« — 6.  If, 
then,  a  revolted  colony  or  people,  whose  inde- 
pendence has  not  been  recognized  by  the  govern-* 
ment  of  the  United  States,  have  no  authority  to  issue 
a  commission  to  make  captures  on  the  high  seas? 
which  can  be  considered  as  valid  in  the  courts  of  the 
United  States,  a  capture  under  such  a  commission  is, 
in  no  respect,  distinguishable  from  a  capture  without 
any  commission.  A  privateer,  cruizing  under  two 
commissions  from  different  sovereigns  is  a  pirate.*  In 
the  case  of  the  famous  pirate  Kyddf  the  indictment 
was  for  general  piracy.  He  hid  two  commissions,  one 
against  the  French,  the  other  against  certain  pirates, 
which  he  produced  in  his  justification.  But  Lord 
Chief  Baron  Ward  sai  I,  "  If  he  had  ac'e  I  pursuant 
to  his  commission,  he  ought  to  hare  condemned  ship 
and  goods,  if  they  wesv  French';  but  by  his  not  con- 
demning, he  seems  to  show  his  aim,  mind,  and  in* 
Untion,  and  that  he  did  not  act  in  that  case  by  virtue 
of  his  commission,  but  quite  contrary  to  it.     Whilst 

a  ttose  v.  HiuHy,  4  Cranch,  292.  Gelston  r.  Hoyt,  mU 
p.  324. 

bZSirL.  JenKns'  Lfif  714.  Ord.  de  Is  Mar.  L  $.  I.  fc 
art  5.  Marten*  on  Pritaleer$9  44; 

$  5  3tai$  Tn*Uy  314. 
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1818  men  pursue  their  commissions,  they  must  be  justified  ; 
y^v*Z*'  but  when  they  do  things  not  authorized,  or  never 
U.  State*  intended  by  them,  it  is  as  if  they  had  n*o  commission." 
r*  This  principle,  that  bere  the  criminal  intention  is 
apparent,  the  quality  of  the  act  w'.M  not  be  changed  by 
its  baring  been  committed  under  colour  of  legal  au- 
thority, is  illustrated  by  all  the  analogies  of  criminal 
law/1 — 7.  The  established  rules  of  evidence  ought  not 
to  be  dispensed  witb  in  the  proof  of  an  authority  to 
capture,  where  that  authority  is  set  up  as  a  defence 
to  an  indictment  for  piracy.  All  civilizad  nations 
have  departments  and  offices,  in  which  the  commis- 
sions issued  to  their  cruizers  are  registered  ;  the"  ori- 
ginal is  borne  about  with  him  by  the  cruizer  as  his 
authority  tn  search,  to  detain,  and  to  capture  ;  a  copy 
of  it  may  always  be  readily  obtained  by  application 
at  the  proper  office.  The  impossibility  of  producing 
the  original,  or  an  examined  copy  of  such  a  commis- 
sion, is,  therefore,  an  inadmissible  supposition.  The 
rule  6f  evidence  which  requires  that  it  should  be  pro- 
duced is  inflexible,  and  is  founded  upon  the  reasona- 
ble suspicion,  excited  by  a  resort  to  inferior  testimony, 
that  there  must  be  some  fatal  defect  in  the  original 
documents. — 8.  There  can  be  no  doubt  that  the  seal 
of  a  recognized  foreign  state  or  sovereignty,* .is  to  be 
admitted  as  proving  itself,  without  other  proof  of  its 
genuineness.  But  the  seal  of  a  new  people,  or  state, 
is  not  sufficiently  notorious  to  prove  itself,  and  to  give 
credit  to  it  would  be  to  recognize  the  sovereign  from 
whom   it  emanates,  which  courts  of  justice  are  not 

•  *  Eat?$  Crown  Law,  600.    FortUr,  135,  134.  SIS. 
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Competent  to  do,  9.  The  ninth  question  certified  1818; 
•rom  the  court  below  has  been  already  answered*  S"^T-W 
10.  The  first  branch  of  the  tenth  question  has  been  u.  States 
before  answereJ  by  this  court  in  the  cases  already  r. 
cited.«  The  second  branch  of  this  question,  pre-sup-  *™lne^• 
poses  that  no  distinct  acknowledgment  of  the  new 
state  has  been  made  by  the  United  Slates,  since  it 
excludes  from  consideration  any  public  act  of  recog- 
nition by  the  legislative  and  executive  departments, 
and  confines  itself  to  the  mere  private  sxts  and  in* 
Structions  of  the  executive.  On  a  subject  of  such  im- 
portance as  a  change  in  the  foreign  relations  of  the 
country,  nothing  but  the  most  explicit,  public,  and 
notorious  acts  of  the  government  should  be  noticed 
by  courts  of  justice.  Nothing  should  be  left  to  in- 
ference and  conjecture;  because,  such  a  course  might 
lead  to  a  usurpation  by  the  courts  of  the  high  prero- 
gative of  making  wai  and  peace,  and  the  whole  nation 
would  become  responsible  to  other  notions  for  the 
efror  of  judgment  in  a  department  with  which  it  had 
not  entrusted  the  care  of  its  foreign  affairs.  In  the 
infinite  variety  and  complication  of  these  affairs,  the 
language  and  conduct  of  the  executive  may  be  mis- 
understood ;  and,  therefore,  nothing  short  of  an  act 
of  the  whole  legislature,  a  treaty,  a  proclamation  of 
the  president,  or  the  public  reception  of  an  ambassa- 
dor from  the  hew  state,  ought  to  be  considered  as  a 
recognition  of  its.  independence.      11.   The  eleventh 

a  Rose  v.  Himcly,  4  Cranch,  292.     GeUton  v.   Iioyt,  ami*, 

p.m. 
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JUS.     question  is  involved  in  the  discussion  of  the  proceed* 

VThT'    in'*; 
U.  8t*te*      No  counsel  appeared  to  argue  the  cause  ior  the  pjris* 

^  y«         oners. 
Palmer. 

Morcklitk  Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court.  In  this  case,  a  series  of  questions  has 
been  proposed  by  the  circuit  court  of  the  United  States, 
for  the  district  of  Massachusetts,  on  which  the  judge* 
of  that  court  were  divided  in  opinion.  The  queations 
occurred  on  the  trial  of  John  Palmer,  Thomas  Wilson, 
and  Barney  Calloghan,  who  were  indicted  for  piracy 
committed  on  the  high  seas. 

The  first  four  questions,  relate  to  the  construction  of 
the  8th  section  of  the  u  act  for  the  punishment  of  cer- 
tain crimes  against  (he  United  States." 

The  remaining  seven  questions^  respect  the  rights  of 
a  colony  or   other  portion   of  an   established  empite, 
which  has  proclaimed  itself  an  independept  nation,  and 
ii  asserting  and  maintaining  its  claim  to  independence 
by  arms. 
£k£d^™     The  8th  section  of  the  act  on  which  these  prison 
i^Lr^ittch tri  were"  "^icrted    **  i*  tbese  words  :   "  And  be  if 
•"J****.    tf  enacted,    thar  if  any  person  or   neraons  shall  com* 
iMdLwmUiMt  mit,    upon  the    high  seas,  or  in   any  river,  haven, 
Om  U.  S.  bt  bason,  or  bay,  out  of  the  jurisdiction  of   any  parti- 
(|^aati!tL,Mcu'ar  state,  murder  or  robbery  v.or  any  other. offence, 
SJJ^Jjtio  which,  if  committed  within    the  body  of   a  county 
«k.  9^*«*  ^.i  would,  by  the  law's  of  the  United  States,  be  punisha. 
i have    ble  with  death;  or  if  any  captain  or  manner  »of  any 
ship  or  other  vessel,  shall  piratically  and  feloniously 
nut  away  with .  such  ship  or  vessel,  or  any  goods  or 
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merchandize,  to  the  value  of  fifty  dollars  or  yield  Jilt* 
up  such  ship  or  vessel  voluntarily  to  any  pirate ;  or 
if  any  seaman  shall  lay  violent  hands  upon  his  lorn- 
minder,  thereby  to  hinder  ami  prevent  his  fighting  in 
defence  of  his  ship,  or  goods  committed  to  his  truth 
or  shall  make  a  revolt  in  the  ship;  every  such  offend 
er  shall  be  deemed,  taken,  an<*  adjudged  to  be  a  pi* 
rate  and  felon,  and  being  thereof  convicted,  shall  suf- 
fer death  ;  an  I  the  trial  of,  crimes  committed  on  the 
high  sear,  or  in  any  place  out  of  the  jurisdiction  of 
any  particular  state,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be 
brought." 

Robbery  committed  on  land,  not  being  punishable 
by  the  laws  of  the  United  States  with  death,  it  is 
doubte  1  whether  it  is  made  piracy  by  thm  act,  when 
committed  On  the  -  high  seas.  The  argument  is  un- 
derstood to  be,  that  congress  did  not  intend  to  make 
that  a  capital  offe  ice  on  the  high  seas,  which  is  not 
a  capital  offence  on  land.  That  only  such  murder, 
and  <uch  rob'iery,  and  such  other  offence  as,  if 
committed  within  the  body  of  a  county,  wouid,  by 
the  laws  of  the  United  States,  be  punishable  .with 
death,  is  made  piracy.  That  the  word  "other"  is 
without  use  or  meaning,  if  this  conctruction  be  reject- 
ed. That  it  $o  connects  murder  and  robbery  with 
the  following  member  of  the  sentence,  as  to  limit  the 
words  murder  and  robbery  to  that  description  of 
those  offences  which  might  be  made  punishable  with 
death,  if  committed  on  land.  That  in  consequence 
of  this  word,  the  relative  "which"  has  fot  its  ante- 
cedent the  whole  preceding  part  of  the  sentence, 
aad   not  the  words  "other  offences."    That  section 
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1818.       consists  of  three  distinct  classes  of  piracy.     The  first 

^CT^    °f  offences  which  if  committed  within   the  body  of  a 

U.  States  county,   wpuld  be    punishable   with  death.     The  se" 

v.         cond  and  third,  of  particular  offences  which  are  enu- 
Palmer,  ,    .  r 

*    merated. 

This  argument  is  entitled  to  great  resprct  on  erery 
account;  and  to  the  more,  because,  in  expounding 
a  law  which  inflicts  capital  punishment,  no  over  rigid 
construction  ought  to  be  admitted.  But  the  court 
.cannot  assent  to  its  correctness. 

The  legislature  having  specified  murder  and  rob- 
bery particularly,  are  understood  to  indicate  clearly 
the  intention  that  those  offences  shall  amount  to  pira- 
cy; there  could  be  no  other  motive  for  specifying 
them.  The  subsequent,  words  do  not  appear  to  be 
employe!  for  the  purpose  of  limiting  piratical  murder 
and  robbery,  to  that  description  of  those  offences 
which  is  punishable  with  death,  if  committed  on  land, 
but  for  the  purpose  of  adding  other  offences,  should 
there  be  any,  which  were  not  particularly  recited,  and 
«which  were  rendered  capital  by  the  laws  of  the  Uni- 
ted Stales,  if  committed  within  the  body  of  a  county. 
Had  the  intention  of  congress  been  to  render  the 
crime  of  piracy  dependent  on  the  punishment  affixed 
to  the  same  offence,  if  committed  on  land,  this  inten- 
tion must  have  been  expressed  in  very  different  terms 
from  those  which  .have  been  selected.  Instead  of 
enumerating  murder  and  robbery  as  crimes  whicn 
should  constitute  piracy,  and  then  proceeding  to  use 
a  general  terra,  Comprehending  other  offences,  the 
language  of  the  legislature  would  have  been,  that 
"any  offtnct"  committed  on  the  high  seas,  which,  if 
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committed  in  the  body  of  a  county,  would  be  punisha.      1818. 
ble  with  death,  should  amount  to  piracy.  j^ 

The  particular  crimes  enumerated  were  undoubtedly  U.  States 
first  in  the  mind  of  congress.  No  other  motive  for  the  7"  ^ 
enumeration  can  be  assigned.  Yet  on  the  construction 
contended  for,  robbery,  on  the  high  seas  would  escape 
unpunished.  It  is  not  pretendeJ  that  the  words  of  the 
legislature  ought  to  be  strained  beyond  their  natural 
meaning,  tor  the  purpose  of  embracing  a  crime  which 
would  otherwise  escape  with  impunity ;  Wit  when  the 
words  of  a  statute,  in  their  most  obvious  sense, 
comprehend  an  offence,  which  offence  is  apparently 
placed  by  the  legislature  in  the  highest  class  of  crimes, 
it  furnishes  an  additional  motive  for  rejecting  a  con- 
struction, narrowing  the  plain  meaning  of  the  words, 
that  such  construction  would  leave  the  crime  entirely 
^unpunished. 

The  correctness  of  this  exposition  of  the  8th  section 
is  confirmed  by  those  which  follow. 

The  9th  punishes  those  citizens  of  the  United  States 
who    comiit    the    offence*     described    in  the    8th, 
under  colour  of  a  commission  or  authority  derived  from 
a  foreign  state.     Here   robbery  is    again    particularly 
•specified. 

The  10th  section  extends  the  punishment  of  death 
to  accessories  before  the  fact.  They  are  described 
to  be  those  who  aid,  assist,  advise,  &c.  &c  any  per- 
son to  "commit  any  murder,  robbery^ ,  or  <  ther  piracy 
aforesaid.1*  If  the  word  4*a foresaid"  be  connected 
with  "murder"  and  "robbery,"  as  well  as  with 
"other  piracy,"  yet  it  seems  difficult  to  resist  .the 
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1818       conriction  that  the  legislature  considered  jnurder  and 
robbery  as  acts  of  piracy. 

The  11th  section  punishes  accessories  after  the 
fact.  They  are  those  who,  "after  any  murder,  fe- 
lony, robbery  or  other  piracy  whatsoever*  aforesaid/1 
shall  have  been  committed,  shall  furnish  aid  to  those 
by  whom  the  crime  has  been  perpetrated..  Can  it  be 
doubted,  that  the  legislature  considered  murder,  fe- 
lony, and  robbery,  committed  to  the  high  seas,  arpira- 
cies? 

If  it  be  answered,  that  although  this   opinion  was 
Pertained,  yet,  if  the  legislature  was  mistaken,  those 
whose  duty  it  is  to  construe  the  law,  must  not  yield  to 
that  mistake  ;  we  say,  that  when  the  legislature  mani- 
fests this  clear  understanding  of  its  own  intention,  which 
The  crime  of  intention  consists  with  its  words,  courts  are  bound  by 

*obb«T»  ".  it 
mentioned    in"* 

ek3?.°(f7ih!  Of  *he  meaning  of  the  term  robbery,  as  used  in  the 
crime  of  robbe  gtatute,  we  think  no  doubt  can  be  entertained.  It  must 
ed  end  defined  be  understood  in  the  sense  in  which  it  is  recognized  and 


lur.  defined  at  common  law. 

rob^r^om     Tbc  <lue*l»oni  whether  this  act  extend*  farther  than 

miited  br   a  to  American  citizens,  or  to  persons  on  board  Ameri- 

pereoa  who  w 

boiadtixenofcan  vessels,    or  to    offences    committed     against  cit- 

oo  tfae  hi^h  zens  of  the  United  States,  is  not  without  its  difficul- 
oTa  ihip^be  **cs*  The  constitution  having  conferred  on  congress 
*9JJg***  •Jccl"  the  power  of  defining  and  punishing  piracy,  there 
Jecu  of  a  focan  be  no  doubt  of  the  right  of  the  legislature 
not  piracy  un  to  enact  laws  punishing  pirates,  although  they  may 
Un£°puriuha b*  foreigners,  and  may  have  committed  no  particu- 
late tf  &lar  off«ce  •g»»»t  to*  tJnited  States.  The  only 
(Taited  States. 
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question  is,  has  the  legislature  enacted  such  a  law?      MIS* 
Do  the  words  of  the  act  authorise  the  courts  of  the  un-      Thft 
ion- to  inflict  its  penalties  on  persons  who  are  not  citi.  U;  States 
sens  of  the  United  States,  nor  sailing  undei  their  flag         j^ 
nor  offending  particularly  against  them  ? 

The  words  of  the  section  are  in  terms  of  unlimited 
extent.  The  words  "any  person  or  persons/'  are 
broad  enough  to  comprehend  erery  human  being. 
But  general  words  must  not  only  be  limited  to  cases 
within  the  jurisdiction*  of  the  state,  but  also  to  those 
objects  to  which  the  legislature  intended  to  apply  them. 
Did  the  legislature  intend  to  apply  these  words  to 
the  subjects  of  a  foreign  power,  who  in  a  foreign 
ship  may  commit  murder  or  robbery  on  the  high 
seas? 

The  title  of  an  act  cannot  control  its  won's,  but  may 
furnish  some  aid  in  showing  what  was  in  the  mind  of* 
the  legislature.  The  title  of  this  act  is,  "an  act  for 
the  punishment  of  certain  crimes  against  the  United 
States."  It  would  Seem  that  offences  against  the  Uni- 
ted States,  not  offences  against  the  human  race,  were 
the  crimes  which  the  legislature  intended  by  thia  law 
to  punish. 

The  act  procerd*  upon  this  idea,' and  uses  general 
terms  in  this  limited  sense.  In  describing  those  who 
may  commit  misprision  of  treason  or  felony,  the  words 
used  are  "any  pet*on  or  persons  ;"  yet  these  words  are 
necessarily  confine!  to  any  person  or  persons  owing 
permanent  or  temporary  allegiance  to  the  United 
States. 

The  8th  section  also  commences  with  the  words 
"any  person  or  persons."    But  these  words  must    be 
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!8!8.      limited  in  som*  acgree,  and  the  intent  of  the  legislator* 
s-^£w    'will  determine  the  extent  of  this  limitation.  For  this  in- 
U.  Slates  lent  we  must  examine  the  law.     The  succeeding  mem- 
▼  berof'he   sentence  commences  with  the    words9  "if 

any  captain  or  marinor  of  any  ship  or  other  vessel, 
shall  piratically  run  away  with  such  ship  or  vessel,  or 
any  goods  or  merchandize,  to  the  value  of  fifty  dollars* 
or  yield  up  such  ship  or  vessel  voluntarily  to  any  pi- 
rate." 

The  words  "any  captain,  omoatmer  of  any  ship 
or  other  vessel,"  comprehend  all  captains  and  mar 
iners,  as  entirely  as  the  words  "any  person  or  persons/9 
comprehend  the  whole  human  race.  Yet  it  would  be 
difficult  to  believe  that  the  legislature  intended  to 
punish  the  captain  or  mariner  of  a  foreign  ship, 
who  should  run  away  with  such  ship*  and  dispose 
of  her  in  a  foreign  port,  or  who  should  steal  any 
goods  from  such  ship  to  the  value  of  fifty  >  dollars,, 
or  who  should  deliver  her  up  to  a  pirate  when  he 
might  hare  defended  her,  or  even  according  to  pre- 
vious arrangement.  The  third  member  .of  the  sen- 
tence also  begins  with  the  general  words  "any  see* 
man.  But  it  cannot  be  supposed  that  the  legisla- 
ture intended  to  punish  a  seaman  on  board  a  ship  sai- 
ling under  a  foreign  flag,  under  the  jurisdiction  of  a 
foreign  government,  who  shouM  lay  violent  hands  up* 
on  his  commander,  or  make  a  revolt  in  the  ship*  These 
are  offences  against  the  nation  under  whose  fog  the 
vessel  sails;  and  within  whose  particular  jurisdiction 
all  on  board  the  vessel  are.  Every »  nation  provides 
for  such  offences  the  punishment  its  own  policy  may 
dictate ;  and  no  general  words  of  a  statute  ought  to 
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be  construed  to  embrace  them  when  committed  by  for-      Hlfc 
eigners  against  a  foreign  government.  ^Th^ 

That  the  general  words' of  the  two  latter  members  of  U*  States 
this  sentence  are  to  be  restricted,  to  offences  committed    p  7* 
on  board  the'  vessels  of  the  United   States,  furnishes 
strong  reason  for  believing  that  the  legislature  intended 
to  impose  the  same  restriction  on  the  general  words 
usedjn  the  first  member  of  the  sentence. 

This  construction -derives  aid  from  the  10th  section 
of  the  act.  %  That  section  declares,  that  "  a*y  person'* 
who  shall  "  knowingly  and  wittingly  aid  and  assist,  pro- 
cure, command,  counsel,  or  advise,  any  person  or  per- 
sons,  to  do  or  commit  any  murder  or  robbery,  &c."  shall 
be  an  accessory  before  the  fact,  and,  on  conviction, 
shall  suffer  death. 

It  will  scarcely  be  denied  that  the  words  "  any  per. 
son,"  when  applied  to  aiding  or  advising  a  fact,  are 
as  extensive  as  the  same  words  when  applied  to  the 
commission  of  that  fact.  Can  it  be  believed  that 
the  legislature  intended  to  punish  with  death  the 
subject  of  a  foreign  prince,  who,  within  the  domi- 
nions of  that  prince,  should  advise  a  person,  about  to 
sail  in  the  ship  of  his  sovereign,  to  commit  murder 
or  robbery  ?  If  the  advice  is  not  a  crime  within  the 
law,  neither  is  the  fact  advised  a  crime  within  the 
law. 

The  opinion  formed  by  the  court  on  this  subject 
might  be  stHl  farther  illustrated  by  animadversions  on 
other  sections  of  the  act.  But  it  would  be  tedious,  and 
is  thought  unnecessary. 

The  court  is  of  opinion  that  the  crime  of  robbery, 
committed  by  a  person  on  the  high  seas,  on  board  of 

Vol.  III.  81 


6M  CASES  IN  THE  SUPREME  COURT 

1818.     any  ship  or  vessel  belonging  exclusively  to  subjects 

^^T*'    of  a  foreign  state,  on  persons  within  a  vessel .  bejong- 

U.  States  *ng  exclusively  to  subjects  of  a  foreign  state,  is  not  a 

▼•         piracy  within  the  true  intent  and  meaning  of  the  act  for 

m  r'    the  punishment  of  certain  crimes  against  the  United 

States* 

This  opinion  will  probably  decide  the  case  to  which 
it  is  intended  to  apply. 
When  a  cm!  Those  questions  which  respect  the  rights  of  a  part  of 
warragniii  a  a  foreign  empire,  which  asserts, Hind  is  contending  for 
•«•  part  of  its  independence,  and  the  conduct  which  must  be  observ- 
rate^«e!fSrora  e(I  ty  the  courts  of  the  union  towards  the  subjects  of 
Waked1  e,£8uc'1  *ect*oa  °f  an  empire  who  may  be  brought  before 
f^rnment,  an<f  the  tribunals  of  this  country,  are  equally  delicate  and 

•nets      itself  ji  ~i         J 

iatoa  dUlinct  dlffic  ul  t. 

STwttru'of  As  it  is  understood  that  the  construction  which 
J^^^has  been  given  to  the  act  of  congress,  will  render  a 
if  eoiwitoted  particular  answer  to  them  unnecessary,  the  court  will 
nkriewed  by  only  observe,  that  such  questions  are  generally  rather 
and  executive  political  than  legal  in  their  character.  They  belong 
the^^JJJ^more  properly  to  tuose  who  can  declare  what  the  law 
t0«UwU- shall  be  ;  who  can  place  the  nation  in  such  a  position 
with  respect  to  foreign  powers  as  to  their  own  judg- 
ment shall  appear  wise  ;  to  whom  are  entrusted  all  its 
foreign  relations  ;  than  to  that  tribunal  whose  power 
as  well  as  duty  is  confined  to  the  application  of  the 
rule  which  the  legislature  may  prescribe  for  Jt.  In 
such  contests  a  nation  may  engage  itself  with  the  one. 
party  or  the  other— may  observe  absolute  neutrality — 
may  recognize  the  new  state  absolutely-— or  may  make 
a  limited  recognition  of  it.  The  proceeding  in  courts 
my^t  depend  so  entirely  on  the  course,  of  the  govern- 
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ment%that  it  is  difficult  to  give   a  precis?   answer  to      **!*• 
questions  which  do  not  refer  to   a  particular  nation.—    ^rC*' 
It  may  be  said,  generally,   that  if  the  government  re-  TJ.  State* 
mains  neutral,  an  I  recognizes  the  existence  of  a  civil        T* 
war,  its  courts  cannot  consider  as  criminal  those  acts 
of  hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy.     To  decide 
otherwise,, would  be  to  determine  that  the  war  prose- 
cuted by  one  of  the  parties  was  unlawful,  and  would  be 
to  arrange    the    nation  to   which  the  court   belongs 
against  that  party.     This  would  transcend  the  limits 
prescribed  to  the  judicial  department.  '  Th#tllliw  t^ 

It  follows  as  a  consequence,   from  this   ^:*w  of  the  timony  which 

....  _  _  _  would  betufi- 

subject  that  persons  or  vessels  employee  ?:.  the  service  ciem  to  |*we 

of  a  self  declared   government,  thus  acknowledged  to  p^Jh^thl 
be  maintaining  its  separate  existence   by  war,  must  be JJSknowteSwS? 
permitted  to  prove  the  fact  of  their  being  actually  em-1!** '•■*««*' 
ployed  hi   such  service,  by  the  same  testimony  which  th*t  they  nreio 
would  be  sufficient  to   prove  that  such  vessel  or  per-  *  newly  creau 
son     was  employed    in    the  service  of  an    Rcknow^edgOT*,lmill, 
edged    state.     The  seal   of  such  acknowledged  gov- 
ernment   cannot    be   permitted    to    prove    itself;  but  . 
it  may  be  prdveJ  by  some   testimony  as  the  nature  of 
the  case  admits ;  and  the  fact  that  such  vessel  or  per- 
son is  employed  may  be  proved  without  proving  the 
seal. 


Mr..  Justice  Johnson.  The  first  of  these  questions 
arises  on  the  construction  of  the  first  division  of  the 
8th  section  of  the  act  for  the  punishment  of  certain 
crimes. 
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tf  18.  Tfaat  act  comprises  two  classes  of  cases,  the  se- 
cond of  which  may  again  be  subdivided  into  two  di- 
visions. In  the  -second  class  of  cases,  qach  crime  is 
specifically  described  in  the  ordinary  mode  of  defining 
crimes,  and  so  far  the.  constitutional  power  of  defining 
and  punishing  piracies  and  felonies  on  the  high  seas, 
is  strictly  complied  with.  But,  wiih  regard  to  the 
first  class  of  cases,  the  legislature  refers  for  a  defini- 
tion to  other  sources— to  information  not  te  be  found 
in  that  section  itself.  The  words  are  these  :  "If  any 
persons  shall  commit,  upon  the  high  seas,  &c.  mur- 
der or  robbery,  or  any  other  offence,  which,  if  com- 
mitted in  the  body  of  a  county,  would,  by  the  laws 
of  the  United  States,  be  punishable  with  death,  fcc. 
such  person  shall,  upon  conviction  thereof,  suffer 
death."  Thus  referring  to  the  common  law  defini- 
tion of  murder  and  robbery  alone,  or  to  the  common 
law  definition  of  murdei  and  robbery  with  the  superad- 
ded statutory  requisite  of  being  mfede  punishable  with 
death,  if  committed  on  land,  in  order  to»define  the 
•offence  which,  under  that  section,  is  made  capitally 
punishable. 

The  crime  of  robbery  is  the  offence  charged  in  thin 
indictment,  and  the  question  is,  whether  it  must  not 
be  shown  that  it  mu*t  have  been  made  punishable  with 
death,  if  committed  on  land,  in  order  to  subject  the  of- 
fender to  that  punishment,  if  committed  on  the  high 
seas.  And  singular  as  it  may  appear,  it  really  is  the 
feet  in  this  case*  that  these  mens9  lives  may  depend 
upon  a  comma  more  or  less*  or  upon  the  question 
whether  a  relative,  which  may  take  in  three  antece- 
dents just  as  -weII  m  one,  gbatL  he  confined  to  ome 
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■lone.     Upon  such  a  question   I  here  solemny  de-      ^^ 
dare,  that  I  never  will  consent    to  take  the  life  of 
any  man  in  obedience  to  any  court ;  and  if  ever  fore 
ed  to  choose  between  obeying  this    court,  on  such  a 
point,  or  resigning  my  commission,  I  would   not  hesi- 
tate adopting  the  latter  alternative. 

But  to  my  mind  it  is  obvious,  that  both  the  intent 
of  the  legislature,  and  the  construction  of  the  words, 
are  in  favour  of  the  prisoners.  This,  however,  is  more 
than  I  need  Contend  for,  since  a  doubt  relative  to  that 
construction  or  intent  ought  to  be  as  effectual  in  their 
favour,  as  the  most  thorough  conviction. 

When  the  intent  of  the  legislature  is  looked  into,  it 
is  as  obvious  as  the  light,  and  requires  as  little  reason- 
ing to  prove,  its  existence,  that  the  object  proposed  was 
with  regard  to  crimes  which  may  be  committed  either 
•on  the  sea  or  lancT,  to  produce  an  uniformity  in  the 
punishment,  so  that  where  death  was  inflicted  in  the 
one  case,  it  should  be  inflicted  in  another.  And  con- 
gress certainly  legislated '  under  the  idea,  that  the  pun* 
ishment  of  death  had  been  previously  enacted  for  the 
crime  of  robbery  on  land,  as  it  had  in  tact  been,  for 
murder,  and  some  other  crimes.  And  in  my  opinion* 
this  intent  ought  to  govern  the  grammatical  construc- 
tion, and  make  the  relative  to  refer  to  all  three  of 
.  the  antecedents,  murder,  robbery,  and  other  crwus9  in- 
stead of*being  confined  to  the  last  alone.  That  it  may 
be  so  applied  consistently  with  grammatical  correct-* 
ness,  no  one  can  deny;  and  if  so,  in  favortm  vitm, 
we  are,  in  my  opinion,  legally  bound  to  give  it 
that  construction.  Again  ;  there  is  no  reason  to 
ihink  that  the  word  dthtr  is  altogether  a  supernumerary 
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181ft.  member  of  the  sentence.  To  give  the  construction  con- 
K^m7^  tended  for  in  behalf  of  the  United  States,  lhat  word 
U.  States  mugfbe  rendered  useless  and  inoperative;  the  sen- 
p"**  tence  has  the  same  meaning  with  or  without  it.  But 
if  we  retain  it,  and  substitute,  its  definition,  or  examine 
its  effect  upon  the  meaning  of  the  terms  associated  with 
it,  we  then  have  the  following  results :  other  is  common- 
ly defined  to  mean  not  the  same,  or  (what  is  certainly 
synonymous,  y  not  before  mentioned.  With  this 
expression,  the  sentence  would  read  thus  :  "murder,  or 
robbery,  or  any  offence  not  before  mentioned,"  for 
which,  the  punishment  of  death  is  l.y  law  inflicted. 
And  as  the  use  of  the  comma  is  exceedingly  arbitrary 
and  indefiite,by  expunging  all  the  comrnas  from  the 
Sentence  the  meaning  becomes  rtill  more  obvious.  Or, 
if  instead  of  substiutingthe  words  not  before  mentioned, 
we  intro4uce  the  single  term  uvenxnnerated^  in  the  sense 
of  which  the  term  other  is  unquestionably  used  by  the 
legislature,  the  conclusion  bet  owes  irresistible  in  favour 
of«ihe  prisoners.  There  is  another  view  of  this  sub- 
ject that  lead!  to  the  same  conclusion  ;  by  supplying 
an  obvious  elision,  the  same  .meaning-  is  given  to  this 
section.  The  word  other  is  responded  to  by  than,  and 
the  repetition  of  the  excluded  words  is  understood. 
Thus, in  the  case  before  us,  by  supplying  the  elision, 
we  "make  murder,  robbeiy,  or  -any  crime  other  than 
murder  or  robbery,"  made  punishable,  &c,  the  signi- 
fication of  which  words,  had  they  been  used,  would  have 
left  no  doubt. 

There  are  several   inconsistences  growing  out   of  a 
construction     unfavourable  to  the    prisoners,    which 
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merit  the  most  serious  consideration.     The   first   is,      It  16. 
the  most  sanguinary  character  that  it  gives  to  this  law    V^T^/ 
in  its  operation  ;  for  it  is  literally  true,  that  under  it  a    (j.  State* 
whole  ship's  crew   may.  be  consigned  to  the  gallows,  .     ▼• 
for  robbing  a  vessel  of  a  single  chicken,  even  although       a 
a  robbery  committed  on  land  for  thousands,  may  not 
have  been  made   punishable  beyond  whipping  or  con- 
finement.    If  natural  reason  is  not   to  be  consulted  on 
this  point,  at  least  the   mild  and    benignant    spirit    of 
the  laws  of  the   United  States  merits  attention.     With 
regard  to  the  mail  this  inconsistency  actually,  may  oc- 
cur under  existing  laws,  should  the  mail  ever  again 
be  carried  by  water,  ns  it  has.  been  formerly.     This 
cannot  be  consistent  with  the  intention  of  the  legisla- 
ture. 

But,  it  is  contended,  if  congress  had  not  intended 
to  make  murder  and  robbery  punishable  with  death, 
independently  of  the  circumstance  of  those  offences 
being  so  made  punishable  when  committed  on  land^ 
they  would  have  omitted  those  specified  crimes  al- 
together from  this  seel  ion,  and  have  enacted  gene- 
rally, that  all  crimes  made  .  puninbable  with  death  on 
land  should  be  pun  inhabit with  Ucath  if  committed  on 
the  seas,  without  enumerating  murder  and  robbery.— 
This  is  fair  reasoning;  and  in  any  case  but  one  of  life 
and  death,  it  might  have  some  weight.  But  in  no  case, 
very  great  weight;  because,  in  that  respect,  a  legislature! 
is  subject  to  no  laws  in  the  selection  or  the  course  to  be 
pursued.  In  this  crike,  the  obvious  fact  is,  that  they . 
commenced  enumerating,  and  fearing  some  omission 
of  crimes  then  supposed  subjc.ctby  la  at  to  death,  these 
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general  descriptive  words  are  resorted  to.  Bat  every 
other  crime  that  this  division  of  (he  section  comprises 
U.  States  VM  punishable  with  death,  both  these  which  precede 
*'  robbery  in  the  enumeration*  and  those  uhich  come  af- 
ter* Robbery,  except  in  case  of  the  mail,  stands  alone; 
and,  no  doubt,  was  introduced  under  the  idea,  that  that 
also  had  the  same  punishment  attached  to  it.  if  it  had 
not,  in  fact,,  then  it  was  the  case  on  which  the  legisla- 
ture intended  to  act;  and  according  to  my  views  of  the 
grammatical  or  philological  construction  of  the  sen- 
tence, it  is  one  on  which  they  have  not  acted-  This 
construction  derives  considerable  force,  also,  from  the 
const  deration  that  this  act  Is  framed  on  the  model  of 
the  British  statute,  which  avowedly  had' this  uniformi- 
ty for  its  object. 

The  second  question  proposed  in  this  case  is  one  on 
which,  I, presume, ther*  ran  be  no-doubt.  For  the  de- 
finition of  robbery  under  this  act  we  must  look  for  the 
definition  of  the  term  in  the  common  law,  or  we  will 
find  it  no  where;  and,  according  to  my  construction, 
superadd  XC  tfcfct  definition  the  ciicumstance  of  its  be- 
ing made  punishable  with  death,  under  the  laws  of 
the  United  States,  if  committed  on  land,  and  you  have 
described  the  offence  made  punishable  under  this 
section. 

There  are  eleven  questions  certified  from  the  circuit 
court  of  Massachusetts;  but  of  Ihose  eleven,  these 
two  only  appear  to  me  to  arise  cNft  of  the  case.  The 
transcript  contains  nothing  but  the  indictment  and 
impannelling  of  the  jury.  No  motion;  no  evidence; 
no  demurrer  are  tenui,  or  case  stated,  appears  upon  the 
transcript,  on  which  the  remaining  questions  could 
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iris*.    On  the  indictment  the  two  first  questions  might      m^ 
well  hare  been  raised  by  the  court  themselves,  as  of    v^v^w 
counsel  for  the  prisoners ;  but  as  far  as  appears  to  this  ut  jS^ 
court,  all  the  other  questions  might  as  well  have  been        v# 
raised  in  any  other  case.     I  here  enter  my  protest     Palntaft 
against  having  these  general  questions  adjourned  to 
this  court.  We  are  constituted  to  decide  causes,  and  not 
to  discuss  themes,-  or  digest  systems.     It  is  true,  the 
woids  of  the  act,  respecting   division   of  opinion  in  the 
circuit  court,  are  general ;  but  independently  of  the  con~ 
sideration  that  it  was  not  to  be  expected  that  the  court 
could  be  divided,  unless  upon  questions  arising  out  of 
some  cause   depending,  tkt  words  in  the  first  proviso, 
"  that  the  cause  may  be  pfte'eeded  in,"  plainly   show 
that  the  questions  contemplated  in  the  act  are  questions 
arising  in  a  cause  depending ;  and  if  so,  it  ought  to  be 
shown  that  they  do  arise  in  tfee  cause, .  and   are  not 
merely  hypothetical.     In  the  case  of  Martin  v.  Hunterta 
this  court  expressly  acted  upon  this  principle,  when  it 
went  into  a  consideration  of  the  questidn,  whether  anj 
estate  existed  in  the  plaintiff  in  error,  bffbre  it  would 
consider  the  question  on  the  cojutruction  of  the  treaty, 
as  applicable  to  that  estate. 

If,  however,  it  becomes  necessary  to  consider  the 
other  questions  in  this  case,  I  will  lay  down  a  few  gene- 
ral principles,  whifch,  I  believe,  will  answer  all  :  1.  Con 
Kress  can  inflict  punishment  on  offences  committed  Qti 
board  the  vessels  of  the  United  States,  or  by  citizens  of 
the  United  States,  any  where ;  but  congress  cannot 
make  that  piracy  which  is  not  piracy  by  the  law  ef  ha* 

a  7  Crunch,  60S.     Arte,  vol.  I,  p.  504. 
Vol.  III.  tt 
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lilS^      fions,  in  order  to  give  jurisdiction  to  its  Own  courts  over 
such  offences. 

2.  When  open  war  exists  between  a  nation  and  its 
subjects,  the  subjects  of  the  revolted  country  are  no 
more  liable  to  be  punished  as  pirates,  than  the  subject8 
•who  adhere  to  their  allegiance;  and  whatever  immunity 
the  law  of  nations  gives  to  the  ship,  it  extends  to  al* 
who  serve  on  board  of  her,  excepting  cfhly  the  respon- 
sibility of  individuals  to  the  laws  of  their  respective 
.countries. 

3.  The  proof  of  a  commission  is  not  necessary  to 
exempt  an  individual  serving  on  board  a  ship  engaged 
in  the  war,  because  any  shiprf  a  belligerent  may  capture 
an  enemy  ;  and  whether  acting  under  a  commission  or 
not,  is  an  immaterial  question  as  to  third  persons:  he 
must  answer  that  to  his  own  government.  It  is  only 
necessaiy  to  prove  two*  facts  :  1st,  The  existence  ol 
open  war:  2Jly.  That  the  vessel  is  really  documented, 
owne:l,  and  commanded  as  a  belligerent  vessel,  and  not 
affectedly  so  for  piratical  purposes. 

4.  For  proof  of  property  and  documents,  it  is  not  to 
be  expected  that  any  Wtter  evidence  can  be  produced 
than  the  seal  of  the  revolted*country,  with  such  rea- 
sonable evidence  as  the  case  may  admit  of,  to  prove  it 
to  be  known  as  such;  and  a  seal  once  proved,  or  admit- 
ted to  a  court,  oughi  afterwards  to  be  acknowledged  by 
the  court  officially,  at  least,  as  ^gainst  the  party  who 
lias  once  acknowledged  it. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  Ifce  circuit  court  of 
the  United  States,  for  the  district  of  Massachusetts, 
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*tk\  on  the  questions  on  which  the  judges  of  that  HMk. 
court  were  divided;  and  was  argued  by  counsel  on 
the  part  of  the  United  States.  On  consideration 
whereof,  this  court  is  of  opinion  that  a  robbery  com- 
mitted on  the  high  seas,  although  such  robbery,  if 
committed  on  land,  would  not,  by  the  laws  of  the 
United  States,  be  punishable  with  death,  is  piracy 
under  the  eighth  section  of  an  act  entitled,  iCan  act  for 
the  punishment  of  certain  crimes  against  the  United 
States;"  and  that  the  circuit  courts  of  the  United 
States  have  jurisdiction  thereof.  And  that  the  crime 
of  robbery,  as  mentioned  in  *he  said  act  of  congress,  is 
the  crime  of  robbery  as  recognized  and  defined  at  com- 
mon law 

This  court  is  further  of  opinion,  that  the  crime  of 
robbery,  committed  by  a  person  on  the  high  seas,  on 
board  of  any  ship  or  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state,  on  persons  within  a  vessel 
belonging  exclusively  to  subjects  of  a  foreign  state,  is 
not  piracy  within  the  true  intent  and  meaning  of  the 
act,  entitled,  "an  net  for  the  punishment  of  certain 
crimes  against  the  Uuitcd  States/'  and  is  not  punisha- 
ble in  the  courts  of  the  United  States. 

This  court  is  further  of  opinion,  that  when  a  civil 
war  rages  in  a  foreign  nation,  one  part  of  which  se- 
parates itself  from  the  old  established  government* 
and  erects  itself  into  a  distinct  government,  the  courts 
of  the  union  must  view  such  newly  constituted  go* 
vernment  as  it  is  viewed  by  the  legislative  and  exe- 
cutive departments  of  the  government  of  the  United 
States,  if  the  government  of  the  union  remains  neutral, 
but  recognizes  the  existence  of  a  civil   war,  the  courts 
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1818.      of  the  union  cannot  consider  as  criminal  those  acta  of 
^j^    hostility,  which  war  authorizes,  and  which  the  new 
U.  States  government  may  direct  against  its  enemy.     In  general* 
v.         the  same  testimony  which  would  be  sufficient  to  prove 
"    that  a  vessel  or  a  person  is  in  me  service  of   an  ac- 
knowledged state,  must  be  admitted  to  prove    tnat 
a  vessel  or  person   is  in  the  service  of  such  newly 
erected  government.    Its  seal  cannot  be  allowed  to 
prove  itself,  but  may  be  proved  bv  such  testimony  M 
the  nature  of  the  case  admits.     And  tbc  fact  that  a  ves- 
sel or  person  is  in  the  service  of  such  government  may 
be  established  otherwise,  should  it  be  impracticable  to 
prove  the  seal. 

All  which  is  ordered  to  be  certified  to  the  circuit 
court  of  the  United  States  for  the  district  of  Massa- 
chusetts* 
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NOTE  I. 

DOCUMENT*  ON  THE  SUBJECT   OP    BLOCKADES. 

Eartrmct  of  a  Letter  from  Mr.  Sing,  Mhneter  Plenipotentiary  of 
the  United  States  at  London,  to  Mr.  Pickering,  Secretary  of 
State,  dated  London,  July  161*,  1799. 

"Sbvbn  or  eight  of  our  vessels,  laden  with  valuable  cargoes, 
hare  been  lately  captured,  and  are  still  detained  for  adjudica- 
tion; these  vessels  were  mot  in  their  voyages  to  and  from  the 
Dutch  ports  declared  to  be  blockaded.  Several  notes  have 
passed  between  Lord  Grenville  and  roe  upon  this  subject,  with 
the  view,  on  my  part  of  establishing  s  more  limited  and  rea- 
sonable interpretation  of  the  law  of  blockade  than  is  attempted 
to  be  enforced  by  the  English  government.  Nearly  one  hun- 
dred Danish,  Russian,  and  other  neutral  ships  have,  within  a 
few  months,  been  in  like  manner  intercepted,  going  to  and  re. 
turning  from  the  United  Provinces.  Many  of  them  as  well  as 
some  of  ours,  arrive?  in  the  Teiel  in  the  course  of  the  last 
winter,  the  severity  oT  which  obliged  the  English  fleet  tors* 
turn  to  their  ported  leaving  a  few  frigates  only  to  make  short 
cruises  off  the  Texel  as  the  season  would  allow. 

My  object  has  beep  to  prove,  that  in  .this  situation  of  the  in- 
vesting fleet,  there  can  be  no  effective  blockade,  which,  in  my 
opinion,  cannot  be  said  to  exist  without  a  competent  force  sta- 
tioned, and  present,  at  or  near  the  entrance  of  the  blockaded 
port. 
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Extract  of  a   Later  from  Mr.  King  io  Lord  GrenviUe,  dated 
Downing-etrtet,  London,  May,  %$d\  1799. 

"It  seems  scarcely  necessary  to  observ e,  that  the  pretence  of 
a  competent  force  is  essential  to  constitute  a  blockade;  and 
although  it  ia  usual  for  the  belligerent  to  give  notice  to  neutral 
nations  when  he  institutes  a  blockade,  it  is  not  customary  to 
giro  any  notice  of  its  discontinuance ;  and. that,  consequently, 
the  presence  of  the  blockading  force  is  the  natural  criterion  by 
which  the  neutral  is  enabled  to  ascertain  the  existence  of  the 
blockade ;  in  like  manner  as  the  actual  investment  of  a  ta- 
aieged  place  is  the  only  evidence  by  which  we  decide  whether 
the  siege  is  continued  or  raised.  A  siege  may  be  commenced, 
raised,  recommenced,  and  raised  again,  but  its  existence  at  any 
precise  time  must  always  depend  upon  the  fact  of  the  pretence 
of  an  investing  army.  This  interpretation  of  the  law  of  block- 
ade is  of  peculia*  importance  to  nations  situated  at  a  great  dis- 
tance from  eacn  other,  and  between  whom  a  considerable 
length  of  time  is  necessary  to  send  and  receive  information." 


Extract  of  a  Letter  from  Mr.  MarehaU,  Secretary  of  State,  to 
Mr.  Kin#,  dated  September  20/A,  1800. 

"2dly.  The  right  to  confiscate  vessels  bound  to  a  blockaded 
port  has  been  unreasonably  extended  to  cases  not  coming  with- 
in the  rule,  as  heretofore  adopted. 

On  principle  it  might  well  be  questioned,  whether  this  rale 
can  be  applied  to  a  place  not  completely  invested  by  land  as 
well  as  by  sea.  If  we  examine  Ihe  reasoning  on  which  is  found- 
ed the  right  to  intercepted  confiscate  supplies  designed  for  a 
blockaded  town,  it  will  be  difficult  to  resist  the  conviction,  that 
its  extension  to  towns  invested  by  sea  only  is  an  unjustifiable 
encroachment  on  the  rights  of  neutrals.  But  it  is  not  of  this 
departure  from  principle,  a  departure  which  bas  received  some 
sanction  from  practice,  that  we  mean  to  complain.    It  is,. that 
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ports  not  effectually  blockaded  by  a  force  capable  of  complete- 
ly  investing  them,  have  yet  been  declared  in  a  state  of  block. 
*de,  and  vessels  attempting  to  enter  therein  have  been  seized, 
and  on  that  account  confiscated. 

This  is  a  vexation  proceeding  directly fiom  the  government, 
and  which  may  be  carried,  if  not  resisted,  to  a  very  injurious 
extent.  Our  merchants  have  greatly  complained  of  it,  with, 
respect  to  Cadiz  and  the  port*  of .  Holland. 

If  the  effectiveness  of  the  blockade  be  dispensed  with,  then 
every  port  of  all  the  belligerent  powers  may,  at  all  times,  be 
declared  in  that  state,  and  the  commerce  of  neutrals  be  there* 
by  subjected  to  ^universal  •  capture.  But  if v  this  principle  be 
strictly  adhered  to,  the  capacity  to  blockade  will  be  limited  by 
the  naval  force  of  the  belligerent,  and,  of  consequence,  the 
mischief  to  neutral  commerce  cannot  be  very  extensive.  It  is 
therefore  of  the  last  importance  to  neutrals,  that  this  principle 
be  maintained  unimpaired. 

I  observe  that  you  have  pressed  this  reasoning  on  the  Bri- 
tish minister,  who  replies,  tha^  an  occasional  absence- of  a  fleet 
from  a  blockaded  port  ought  not  to  'change  the  state  of  the 
placer 

Whatever  force  this  observation  may  be  entitled  to,  where 
that  occasional  absence  has  been  produced  by  accident,  as  a 
storm,  which  for  a  moment  blows  off-  tho  fleet,  and  forces  it 
from  its  station  which  station  it  immediately  resumes,  I  am  per-. 
snaded,  that  where  a  part  of  the  fleet  is  applied,  though  only  for 
a  time  to  other  objects,  or  comes  into  port,  the  very  principle, 
requiring  an  effective  blockade,  which  is,  that  the  mischief  can 
then  only  be  co-extensive  with  the  naval  force  of  the  bellige- 
rent, requires,  that  during  such  temporary  absence,  the  com- 
merce of  neutrals  to  the  place  should  be  free." 
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Extract  of  a  litter  from  Mr.  Maditon  to  Mr.  Charlet  Pfetfatty, 
minister  plenipotentiary  of  the  United  Statu,  at  Madrid,dated% 
Department  of  State,  Wathington,  October  *5th,  J  801 . 

„ ""The  pretext  for  the  seizure  of,  our  vessels  seems  at  pre- 
sent to  be,  that '  Gibraltar  has  been  proclaimed  in  a  state  of 
blockade,  and  that  the  vessels  are  bound  to  |bat  port.  Should 
the  proceeding  be  avowed  by  the  Spanish  government,  and  de- 
fended on  that  ground,  you  will  be  able  to  reply : 

1  st.  That  the  proclamation  was  made  as  far  back  as  the  1 6th 
of  February,  1 800,  and  has  not  since  been  renewed;  that  it 
was  immediately  protested  against  by  the  American  and  other 
neutral  ministers  at  Madrid,  as  not  warranted  by  the  real  state 
of  Gibraltar,  and  that  no  violations  of  neutral  commerce  having 
followed  the  proclamation,  it  was  reasonably  concluded  tohav* 
been  rather  a  menace  against  the  enemies  of  Spain,  than  a 
jnoasure  to  be  carried  into  execution  against  her  friends. . 

2d.  That  the  state  of  Gibraltar  is  not,  and  never  can  be,  ad- 
mitted by  the  Uuited  Stales  to  be  that  of  a  real  blockade!  In 
this  doctrine  they  are  supported  by  the  law  of  nations,  as  laid 
down,  in  the  most  approved  commentators,  by  every  treaty 
which  has  undertaken  to  define  a  .blockade,  particularly*  those 
of  latest  date  among  the  maritime  nations  of  Europe,  and  by  the 
sanction  of  Spain  herself,  as  a  party  to  the  armed  neutrality  in 
the  year  1781.  The  spirit  of  articles  XV.  and  XVI.  of  the  trea- 
ty between  the  United  States  and  Spain  may  also  be  appeajed 
to  as  favoring  a  liberal  construction  of  the  rights  of  the  parties 
in  such  cases.  In  fact,  this  idea  of  an  investment,  a  seige  or  a 
•blockade,  as  collected  from  the  authorities  referred  to,  neces- 
sarily results  from  the  force  of  those  terms ;  and  though  it  has 
been  sometimes  grorsly  violated  or  evaded  by  powerful  nations 
in  pursuit  of  favorite  objects,  it  has  invariably  kept  its  place  in 
.the  coa*c  ot  public  law,  and  cannot  be  shown  to  have  been  ex- 
pressly renounced  in  a  single  stipulation  between  particular 
^nations. 

+0M  late  UmUm  bstwetn  Russia  and  Sweden,  in*  tetw.Mn  Raima 
the  Oftat  Britain. 


APPENDIX.  T 

3..  That  the  situation  of  the  naval  force  at  Algesiras,  in  re- 
lation to  Gibraltar,  has  not  the  shadow  of  likeness  to  a  blockade* 
as  truly  and  legally  defined.  This  forco  csji  neither  be  said  to 
invest,  besiege,  or  blockadd  the  garrison,  nor  to  guard  the  en-* 
trance  into  the  port.  On  the  contrary,  the  gunboats  infesting 
our  commerce  have  their  stations  in  another  harbour,  separated 
from  that  of  Gibraltar  by  a  considerable  bay  ;  and  are  so  far 
from  beleaguering  their  enemy  at  that  place,  and  rendering  the 
entrance  into  it  dangerous  to  others,  that  they  are,  and  ever 
since  the  proclamation  ef  the  blockade  have  been,  for  the  most 
part,  kept  at  a  distance  by  a  superior  naval  force,  which  makes 
it  dangerous  to  themselves  to  approach  the  spot. 

4th.  That  the  principle  on  which  the  blockade  of  Gibraltar 
is  asserted,  is  the  more  inadmissible,  as  it  may  be  extended  to 
every  other  place,  in  passing  to  which  vessels  must  sail  within 
the  view  and  reach  of  the  armed  boats  belonging  to-  Algesiras, 
If,  because  a  neutral  vessel  bound  to  Gibraltar  can  be  annoyed 
and  put  in  danger  by  waylaying  cruizen,  which  neither  occupy, 
the  entrance  into  the  harbour,  nor  dare  approach  it,  and  by 
reason  of  that  danger  is  liable  to  capture,  every  part  of  the 
Mediterranean  coasts  and  islands,  to  which  neutral  vessels  must 
pass  through  the  same  danger,  may  with  equal  reason  be  pro- 
claimed in  a  state  of  blockade,  onJ  the  neutral  vessels  bound 
thereto  made  equally  liable  to  capture  ■:  Or  if  the  armed  vessel* 
from  Algesiras  alone  should  be  insufficient  to  create  this  dan- 
ger in  passing  into  the  Mediterranean,  other  Spanish  vessels, 
co-operating  from  other  stations,  might  produce  the  effect,  and 
the  ports  thereby  not  only  blockade  any  particular  port  of  any 
particular  nation,  t)ut  blockade  at  once  a  whole  sea  surrounded 
by  many  nations.  Like  blockades  might  be  proclaimed  by  any 
particular  nation,  enabled  by  its  naval  superiority  to  distribute 
its  ships  at  the  mouth  of  the  same,  or  any  similar  sea,  or  across 
channels  or  arms  of  the  sea,  so  as  to  make  it  dangerous  for  the 
commerce  of  other  nations  to  pass  to  its  destination.  These 
monstrous  consequences  condemn  the  principle  from  which 
they  flow,  and  ought  to  unite  against  it  every  nation,  Spain 
among  the  rest,  which  has  an  interest  in  the  rights  of  the  sea.. 
Of  this,  Spain  Herself  appears  tQ  have  been  sensible  in  the  year 
1780,  when  she  yielded  to  Russia  ample  satisfaction  for  set 
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sure*  of  her  vessels  made  under  the  pretext  of  a  general  block- 
ade of  the  Mediterranean,  and  followed  it  with  her  accession 
to  the  definition  of  a  blockade  contained  in  the  aimed  neutraii- 

5th.  Thai  the  United  States  have  the  stronger  ground  for  re- 
monstrating against  the  annoyance  of  their  vessels,  on  their  way 
to  Gibraltar,  inasmuch  as,  with  very  few  exceptions,  their  ob- 
ject is  not  to  trade  there  for  the  accommodation  of  the  garri- 
son, but  merely  to  seek,  advice  or  convoy,  for  their  own  accom- 
modation, in  the  ulterior  objects  of  their  voyage.  In  disturb- 
ing their  course  to  Gibraltar,  therefore,  no  real  detriment  respite 
to  the  enemy  of  Spain,  whilst  a  heavy  one  is  committed  on  her 
friends.  To  this  consideration  it  may  be  added,  that  the  real 
object  of  the  blockade  is,  to  subject  the  enemy  to  privations, 
which  may  co-operate  with  external  force  in  compelling  them 
to  surrender  ;  an  object  which  cannot  be  alleged  in  a  case, 
where  it  is  well  known  that  Great  Brit ain^can,  and  does  at  all 
times,  by  her  command  of  the  sea,  secure  to  the  garrison  of  Gib- 
raltar every  supply  which  it  wants, 

6th.  It  is  observable  that  the  blockade  of  Gibraltar  is  rested 
by  the,  proclamation  on  two  considerations  :  one,  that  it  is  ne- 
cessary to  prevent  illicit  traffic,  by  means  of  neutral  vessels,  be* 
tween  Spanish  subjects  and  the  garrison  there  :  the  other,  that 
it  is  a  just  reprisal  on  Great  Britain  for  the  proceedings  of  her 
naval  armaments  against  Cadiz  and  St.  Lucar.  The  first  can 
surely  have  no  weight  with  neutrals,  but  on  a  supposition, 
never  to  be  allowed,  that  the  resort  to  Gibraltar,  under  actual 
circumstance*,  is  an  indulgence  from  Spain,  not  a  righiof  their 
own  ;  the  other  consideration,  without  examining  the  analogy 
between  the  cases  referred  to  and  that  of  Gibraltar,  is  equally 
without  weight  with  the  United  States,  against  whom  no  right 
can  accrue  to  Spain  from  its  complaints  against  Great  Britain: 
unless  it  could  be  shown  that  the  United  States  were  in  an  un- 
lawful collusion  with  the  latter ;  a  charge  which  they  well 
know  that  Spain  is  too  just  and  too  candid  to  insinuate.  It  can- 
not even  be  said  that  the  United  States  have  acquiesced  in  the 
depredations  committed  by  Great  Britain,  under  whatever  pre- 
texts on  their  lawful  commerce.    Had  this  indeed  been  the 
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case,  the  acquiescence  ought  to  be  regarded  ai  a  sacrifice" 
made  by  prudence  to  a  love  of  peace,  of  which  all  nations  fur- 
nish  occasional  examples,  and  as  involving  a  question  between 
the  United  States  and  Great  Britain,  of  whicli  no  other  natioP 
could  take  advantage  against  the  former.  But  it  may  be  truly 
affirmed,  that  no  such  acquiescence  has  iaken  placu  The  Uni. 
ted  States  have  sought  red. ess  for  injuries  from  Great  Britain* 
as  well  as  from  other  nations,  Thcf  have  sought  it  by  the  means* 
which  appeared  to  themselves,  the  only  rightful  judges,  to  her 
*he  best  suited  to  their  object :  and  it  is  equally  eertata*  that 
redress  hat  in  some  measure  been  obtained,  and  that  the  pur- 
suit of  complete  redress  is  by  no  means  abandoned. 

7th.  Were  iiaJmitted  that  the  circumstances  of  Gibraltar,  in 
February,  1800,  the  date  of  the  Spanish  proclamation,  amount* 
ed  to  a  real  blockade,  and  that  the*  proclamation  was  therefor* 
obligatory  on  neutrals;  and.  were  it  also  admitted,  that  the  pre- 
sent circumstances  of  that  place  amount  to  a  real  blockade* 
(neither  of  whicli  can  be  admitted,)  till  the  conduct  of  the  AW 
gesiras  cruisers  is  altogether  illegal  and  unwarrantable.  It  U 
illegal  and  unwarrantable,  because  the  force  of  the  proclama- 
tion must  have  expired  whenever  the  bWkade  was  actually 
raieed,  as  mu3t  have  been  unquestionably  the  case  since  the 
date  of  the  proclamation,  particularly  and  notoriously  when  the 
port  of  Algcsiras  itself  was  lately  entered  and  attacked  by  a 
JBritish  fleet,  and  because,  on  a  renewal  of  tbo  blockade,  either 
a  new  proclamation  ought  to  have  isiuecl,  or  the  vessels  ma- 
king for  Gibraltar  ought  to  have  been  premonished  of  their 
danger,  and  permitted  to  change  their  course  aa  they  might 
think  pi  oper.  Among  iho  abuses  committed  under  the  pretest 
of  war,  nono  seem  tohave  been  carried  to  a  greater  eitrara> 
gance,  or  to  threaten  greater  mischief  to  neutral  commerce, 
thin  the  attempts  to  substitute  fictitio"us  blockades  hv  procla- 
mation, for  real  blockades  formed  according  to  the  law  of  na- 
tions; and,  consequently,  none  against  which  it  is  moreneces- 
■ary  for  neutral  nitrons  to  remonstrate  effectually,  bcforcXhe 
innovations  acquire  maturity  and  authority  from  repetitions  on 
one  side,  and  silent  acquiescence  on  the  other/' 
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Mr.  Smith,  Secretary  of  the  Navy,  to  Commodore  Fr*4fc 

Navy  Department,  Feb.  4,  1804. 
Rift, 

Yotra  letter  of  the  t9th  of  November,  enclosing  jour  cir- 
cular notification  of  tbo  blockade  of  the  port  of  Tripoli,  I  have 
received. 

Sensible*  as  you  mnst  be,  that  it  is  tlie  interest,  as  well  as 
the  disposition  of  the  United  States,  to  maintain  the  rights  of 
neutral  nations  sou  will,  I  trust,  cautiously  avoid  whatever 
may  appear  to  yotlb  be  incompatible  with  those  rights.  It  is, 
however,  deemed  necessary,  and  I  am  charged  by  the  President 
to  state  to  you,  what,  in  his  opinion,  characterizes  a  blockade, 
I  havtf  therefore  to  inform  you,  that  the  trade  of  a  neutral  in 
articles  not  contraband,  cannot  be  rightfully  obstructed  to  any 
port,  not  actually  blockaded  by  a  force  «o  disposed  before  it,  as 
to  create  an  evident  danger  nf  entering  ft.  Whenever,  there- 
fore, you  shall  have  thus  formed  a  blockade  of  the  port  of  Tri- 
poli, you  will  have  a  right  to  prevent  any  vessel  from  entering 
it  and  to  capture,  for  adjudication,  any  vessel  that  shall  attempt 
to  enter  the  same*  with  a  knowledgo  of  the  existence  of  the 
blockade.  You  wrTI,  however,  not  take  as  prize  anytessej 
attempting  to  enter  the  p»rt  of  Tripoli,  without  such  know- 
ledge; but,  in  every  case  of  an  attempt  to  enter,  without  a  pre-, 
vious  knowledge  of  the  existence  of  the  blocknde,  you  will  give 
the  commanding  officer  of  such  vessel  notice  of  such  blockade, 
and  forewarn  hi  in  from  entering.  And  if,  after  such  a  notuV 
cation,  such  vessel  should  again  attempt  to  enter  the  same  port; 
you  will  be  justifiable  in  sending  her  into  port  for  adjudication. 
You  will,  sir,  hence  perceive  that  you  are  to  consider  your  cir- 
cular communication  to  the  neutral  powersi  not  as- an  evidence 
that  every  person  attempting  to  enter  has  previous  knowledge 
of  the  blockade,  but  merely  as  a  friendly  notification  to  them  of 
the  blockade,-  in  order  that  they  might  make  the  necessary  ar- 
rangements for  the  discontinuance  of  aH  commerce  with  such 
blockaded  port.     I'am,  &c..&c. 

(Signed)  r.  safcra 

Commodore  Preble. 


APPENDIX.  11 

(copy.) 

Mr.  Merry  h  Mr.  Madison. 

Washington,  April  I*,  I E04. 

Mr.  Thornton  not  having  filled  to  transmit  to  his  majesty's 
government  an  account  of  the  representation  which  you  wen 
pleased  to  address  to  him*  under  the  date  of  the  37th  of  Octo- 
ber, last  year,  respecting  the  blockade  of  the  islands  of  Martin- 
ique and  Gatida|ou|>e»  it  is  with  great  satisfaction,  Sir,  that  I 
hare  just  received  in  his  majesty's  commands  signified  to  me  by 
his  principal  secretary  of  state  for  foreign  affairs,  under  date 
ctf  the  6th  of  January  last,  to  communicate  to  you  the  instruc- 
tions which  have,  in  consequence  of  your  representation,  been 
sent  to  Commodore  Hood,  and  to  the  judges  of  the  .vice  admi- 
ralty courts  in  the  West-Indies. 

I  have,  accordingly,  the  honour  to  transmit  to  tou,  Sir,,  en- 
closed, the  copy  of  a  letter  from  Sir  Evean  Nepean,  secretary 
to  the  hoard  of  Admiralty,  to  Mr.  Hammond,  his  majesty's  un-  . 
der  secretary  of  state  for  foreign  affuir*,  specifying  the  nature 
of  the  instructions  which  have  bcdi  given. 

His  majesty's  government  doubt. not  that  the  promptitude 
which  has  been  manifested  in  redressing  the  grievance  com- 
plained of  by  the  government  of  the  United  States,  will  be  con* 
sidered  by  the  latter  as  an  additional  evidence  of  his  majesty's 
constant  and  sincere  desire  to  remove  any  ground  of  misunder- 
standing, that  could  have  a  tendency  to  interrupt  the  harmony 
which  so  happily  subsists  between  this  government  and  that  of 
the  United  States. 

I  have  the  honour  to  be, 

With  high  respect  and  consideration, 
Tour  most  obedient  humble  servant, 
(Signed)  ANTII.  MERftY*> 


f*  APPENDIX. 

(con.) 
Admiralty  Office,  &tk  January,  1804. 

SlS, 

Having  communicated  to  tl*o  lords  of  the  admiralty  Lord 
Hawkesbury's  letter  of  the  23d  ultimo,  enclosing  the  copy  of  a 
despatch,  which  his  lordship  had  received  from  Mr.  Thornton, 
bis  majesty's  charge  d'affiiirs  in  America,  on  the -subject  of  the 
blockade  of  the  islands  of  Martinique  and  Gaudaloupe;  togeth- 
er with  the  report  of  the  advocate  general. 

Thereupon,  f  have  their  lordship's  commands  to-  acsjuaint 
you  for  his  lordship's  information,  that  they  have  jent  orders 
to  Cpmmodore.Hood  not  to  consider  any  blockade  of  those 
island*  as  existing,  unless  in  respect  of  particular  ports  which 
nay  be  actually  infested,  and  then  not  to  capture  vessels  bound 
to  such  ports,  unless*  they  shall  previously  have  been  warned 
tot  to  enter  them,  and  that  they  have  also  sent  the  necessary 
directions  on  the,  subject  to  the  judges  of  the  vice-admiralty 
courts  ur  the  West-Indies  and  America* 

I  am,  etc. 
(Signed)  EVEAN  NEP£A\. 

€k*rg*Bammo*df  Esq, 


Mr.  Mrry  to  Mr.  Madison. 

Wankimgton,  April  IS,  1804. 
Sin, 

I  have  the  honour  to  acquaint  you  that  I  have  just  receiv- 
ed a  letter  from  rear  admiral  Sir  John  Duckworth,  command* 
er  in  chief  of  bis  majesty's  squadron  at  Jamaica,  dated  the  sec 
ond  of  last  month,  in  which  he  desires  me  to  communicate  to 
the  government  of  the  United  States*  tbathe  has  found  it  expe- 
dient for  his. majesty's  service,  to  convert  the  siege,  which  he 
lately  attempted,  of  Currecon,  into  a  blockade  of  that  island. 

Icannptdoubt,  sir,  that  this  blockade  will  be  conducted  con- 
(brmably  to  the  instructions  which,  as  I  have  bed  the  honour  to 
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acquaint  you  in  another  letter  of  this  date,  have  been  recently 
sent  on  this  subject  to  the  commander  in  chief  of  Iris  majesty's' 
forces,  and  to  the  judges  of  the  vice  admiralty  courts  to  the 
West  Indies,  should  tho  smallness  of  the  island  of  Curracoastilt 
render  necessary  any  distinction  of  the  investment  being  conflw* 
ed  to  particular  ports. 

I  have  the  honor  to  bcf  Ate. 
(Signed)  *  ANT.  MERRY 


NOTE  II. 

Off  T11R  PATENT  LAWS. 

The  patent  acts  of  the  United  States  are,  in  a -treat  degree, 
founded  on  the  principles  &nd  usages  which  hffvc  grown  out  of 
the  English  statute  on  the  same  subject.  It  may  be  useful) 
therefore,  to  collect  together  the  cases  which  have  been  adjudg- 
ed in  England,  with  a  view  to  illustrate  the  corresponding  pro- 
visions of  our  own  laws ;  and  then  bring  in  review  the  adjudi- 
cations in  the  courts  in  the  United  States. 

By  the  statute  of' 2 1  Jac.  I.  ch.  3.  commonly  called' the  sta- 
tute of  monopolies,  it  is  enacted,  ($  I .)  "  that  all  monopolies,  ami 
all  commissions,  grants,  licences,  charters,  and  letters  patent,' 
heretofore  made  or  grant ef,  or  hereafter  16  be  made  or  granted^ 
to  any  person  or  persons,  bodies  politic  or  corporate  whatsoever, 
of  or  for  the  sole  buying,  selling,  making,  woiking.  or  using  of 
anything  within  this  realm,  or  the  dominion  of  Wales,  or  of  any 
other  monopelies,  or  of  power,  liberty,  or  faculty  to  dispense 
with  any  other*,  or  to  give  license  or  toleration  to  do,  use*  or 
exercise  anything  against  tJ)c  tenor  or  purport  of  any  law -or 
statute,  or  to  give  or  make  any  warrant  for  any  such  di.'pensA" 
tion,  license,  or  tolontion,  to  be  bad  or  made,  or  to  agree  or 
compound  with  any  others  for  any  penalty  or  forfeiture  limited, 
by  any  statute,  or  of  any  grant  or  promise  of  tho  benefit,  profit, 
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or  commodity  of  any  forfeiture,  penalty*  or  sum  of  money  thai 
is  or  shall  be  due  by  any  statute,  before  judgment  thereupon 
had ;  and  all  proclamation*,  inhibitions,  restraints,  warrants  of 
o,  and  all  other  matters  and  things  whatsoever,  any  way 
;  to  the  instituting,  erecting,  strengthening,  furthering, 
or  jcountenancing  the  same,  or  any  of  them,  are  altogether  con" 
trary  to  the  laws  of  the  realm,  and  so  are  and  shall  be  utterly 
void  and  of  none  effect,  and  it  no  wise  to  be  put  in  use  or  exe- 
cution." The  6th  section,  .however,  provides, "  that  any  de- 
claration before  mentioned,  shall  not  extend  to  any  letters  pa- 
tent, and  grants  of  privilege,  for  the  term  of  fourteen  year*,  or 
under,  hereafter  to  be  made,  of  the  oole  writing  or  making  e/ 
any  wanner  of  new  manvfactnret  within  thit  realm,  to  the  true  and 
jbntimoentor  and  inoentort  of  ouch  manufactures,  which  others, 
at  the  time  ofmakmgeuch  lettert  patent  andgranle,  shall  not  use, 
so  as  also  they  be  not  contrary  to  the  law,  nor  mischievous  to  the 
ok  e,  by  raising  prices  of  commodities  at  home,  or  hurt  of  trade, 
or  generaUif  inconvenient;  the  said  fourteen  years  to  be  account- 
ed from  the  data  of.  the  first  letters  patent,  or  grant  of  such  pri- 
vilege hereafter  to  be  made,  but  that  the  same  shall  be  of  such 
force  as  they  should  be  if  this  act  had  never  been  made,  and 
none  other." 

It  is  under  this  last  section,  that  patents  for  new  and  useful 
inventions  are  now  granted  in  England ;  and  by  a  proviso,  or 
condition,  always  inserted  in  every  patent,  the  patentee  is  bound 
particularly  to  describAnd  ascertain  tho  nature  of  his  invention, 
and  in  what  manner  the  same  is  to  be  constructed  or  made,  by 
an  instrument  in  writing,  under  his  hand  and  seal,  and  to  cause 
tho  same  to  be  enrolled  in  the  court  of  chancery  within  a  spe- 
cified time.  Harmar  v.  Playne,  1 1  East,  101.  IToulton  y.  Bull, 
t  H.  BL  463.  Hornblower  v.  Boulton,  8  T.  fi.  93.  2  Bl.  Com. 
407.  note  by  Christian,  (7.)  This  instrument  is  usually  termed 
the  specification  of  the  invention  ;  and  all  such  instruments  are 
preserved  in  an  office  for  public  inspection. 

Upon  the  construction  of  the  British  patent  act,  taken  in  con* 
section  with  the  conditions  inserted  in  the  letters  patent,  a 
great  variety  of  decisions  have  been  made.— I.  As  the  statute 
-contains  no  restrictions  confining  the  grants  to  British  subjects^ 
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it  is  every  day's  practico  to  grant  patents  to  foreigner?,  and  no 
such  patent  has  ever  been  brought  into  judicial  doubt — 2.  A 
patent  can  be  granted  ouly  for  a  thing  nets  ;  but  it  may  ba 
granted  to  the  first  inventor,  if  the  invention  be  new  in  England, 
though  the  thing  was  practised  beyond  sea  before ;  for  the  sta- 
tute speaks  of  new  inanttjacturee  in  thit  realm;  so  that  if  it 
be  new  here,  it  is  within  the  statute,  and  whether  learned  by 
travel  or  study,  is  the  same  thing.  Edgeberry  v.  Stevens,  ft 
Satk.  447.  Hauk.  P.  C.  b.  I.  eh.  79.  and  see  Nay.  189, 183.— 
3.  The  language  of  the  statute  is  new  manufacture;  but  the 
terms  are  used  in  an  enlarged  sense,  as  equivalent  to  new  device 
or  contrivance,  and  apply  not  only  to  thing*  made*  but  to  the 
practice  of  maling.  Under  things  Made  we  may  class,  in.  the 
first  place^new  compositions  of  thing?,  such  as  manufactures  ia 
*be  ordinary  sense  of  the  word  ;  secondly,  all  mechanical  tnven 
tions,  whether  made  to  produce  old  or  new  effects ;  for  a  new 
piece  of  mechanism  is  certainly  a  thing  made.  Under  Me  prac- 
tice of  making,  we  may  class  all  new  artificial  manners  of  opera* 
ting  with  the  hand,  or  with  instruments  in  common  use,  new 
processes  in  any  art,  producing  effects  useful  to  the  public 
When  the  effect  produced  is  some  new  substifoce,  or  composi* 
tion,  it  would  seem  t hit  the  privilege  of  the  sole  working,  or 
making*  ought  to  be  for  such  new  substance,  or  competition t 
without  regard  to  the  mechanism  or  process,  by  which  it  has 
beenp  rod  need,  which,  though  perhaps  also  new,  will  be  only 
useful  as  producing  the  new  substance.  When  the  effect  produc- 
ed is  no  new  substance,  or  composition  of  things,  the  patent 
can  only  be  for  the  mechanism,  if  new  mechanism  is  used  ;  or 
for  the  process,  if  it  be  a  new  method  of  operating,  with  or 
without  old  mechanism,  by  which  the  effect  is  produced.  Per* 
Eyre,  Ch.  J.  in  Boulton  v.  IIuU,  9  H  Dl.  463.  492.  and  Law- 
rence, J.  in  Homblouer  v.  Boulton,  3  T.  R.  65.  106.  A  pa* 
tent  therefore,  under  certain  circumstances,  may  be  good  for  a 
method;  *8  well  as  for  an  engine  or  machine.  let  and  8  T.  X.  95. 
106.  Ilex  v.  Culler.  1  Star  hi  St  N.  P.  R  354. — 1,  A  patent 
cannot  be  for  a  mere  principle,  properly  so  called  ;  that  is,  for 
an  elementary  truth.  But  the  word  principle  is  often  usedm  a 
mora  laxsense,  to  signify  constituent  parts,  peculiar  structure  or 
procesa ;  and  jo  speciicaiwMis  h  is  generally  u*ed  ia  this  latter 
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sense;  and  in  this  view,  it  may  well  be  the  subject  of  a-  patent.  1st 
5.  it  was  lormerly  considered  that  a  p:i  tent  could  not  be  for  an 
improvement;  (3  Intl.  1  B3.)bttt  that  opinion  has  been  Jong  since 
exploded  ;  and  it  is  now  held  that  a  patent  may  well  be  for  a  new 
improvement.  Harmcr  v._  Plaync,  14  Vcs,  130.  ExPctHe  Foi, 
J  Vet.  4*  Beame,  67.  Boulton  v.  Bull,  2  H.  Bl.  463.  488.  8  T. 
A.  95.  Bali.  AT.  P.  77.  6.  A  patent  must  be  of  such  manufacture 
or  process,  as  no  other  did,  at  the  time  of  making  t'e  letters  pa* 
tent,  use  :  for  though  it  were  nowly  invented,  yet  if  any  other 
did  use  it,  at  the  time  of  making  the  letters  patent,  or  grant  of 
the  privilege,  it  is  declared  void  bv  the  act     3  XmL  134*.   And 
>n  a  very  recent  case  of  a  patent   fur  a  new  mode  of  making 
verdigris,  one  of  too  objections  was,  that  the  invention  was  in 
public  sale  by  the  patentee,  before  the  grant  of  the  patent;   and 
Bibbs,  Ch.  J.  on  thit  occasion  said,  "with  respect  to  this  ob- 
iecti on,  tne  question  is  somewhat  new.     Some  tilings  are  ob- 
vious as  s  on  as  they  are  made  public  ;  of  others,  the  scientific 
world  may  possess  itself  by  analysis ;  some  inventions  almost 
baffle  discovery.  But  to  entitle  a  man  to  a  patent,  the  invention 
must  be  new  to  thtworll.     The  public  safe  of  that  which  ir  af- 
terwards made  the  subject  of  a  patent,  though  told  by  the  r»- 
venter  only%  makes  thejtffenf  \void.  It  is  in  evidence,  that  a 
great  quantity  was  sold  in  th»  course  of  four  months,  before  the 
patent  wa«  obtained."  And  if  the  jury  were  satisfied  oft  hat  fa<  t, 
his  loidsbip  added,  "tnat  he  thought  tho  patent    void."  Wood 
t.  Zimmar,  1  Holt%$  N.  P.  Rip.  58. — 7.  The  invention  must  not 
only  be  new,  but  useful;  for  if  it  I  e  contrary  to  Tnw,  or  mischiev- 
ous, or  tiurUul  to  trae'e,  or  generally  inconvenient,  it  is,  by  the 
terms  of  the  statute,  void.  "J  Inst  I  u4. — 3  [a  patent  can  legally 
be  granted  only  to  the  first  and  trt  e  inventor;  for  such  are  the  de- 
scribe ive  terms  of  the  statute.  3  fast.  184.     Eut  if  the  original 
inventor  has  confined  the  invention  to  his  closet,  a*  d  the  pub- 
lic, be  not  acquainted  with  it,  a  -eccnd  ir.vsntor,  who  makes  it 
public,  is  entitled  to  a  patent.     Boulton    v.  Bull,  2  H.  BL 
483.  and  Holland's  patent,  cited  2  H.   Bl.  470,487,-9.  The 
patent,  must  not  be  mose  extensive  loan  the  invention;   there- 
fore, if  the  intention  consist  in  an   odd  lion,  or  improvement 
only,  and  the  patent  is  for  the  whole   machine,  or    man- 
ufacture, it  is  void.      BulUr't  JV.  P.  10.    Boultoo  v.   Bull- 
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t  H.BL  4*3,  and  cases  there  cited.  The  King  v.  Else,  II 
East.  10ft.  note.  Uarmer  v.  Playne,  1 1  East.  101  8.  C.  14  Ve$. 
100.  Therefore,  where  a,  patent  was  for  the  exclusive  liberty 
of  making  lace  composed  of  silk  and  cotton  thread  mixed,  not 
of  any  particular  mode  of  making  it;  and  it  was  proved  that 
silk  and  cotton  thread  were  before  mixed  on  the  same  frame  for 
lace,  in  some  mode  or  other,  though  not  like  the  plaintiffs,  the 
patent  was  held  void,  as  be'mg  more  extensive  than  the  inven- 
tion.  The  King  v.  Else,  1  I  East.,.  1  09.  note.  A  person  may 
obtain  a  patent  for  a  machine,  consisting  of  an  entirely  new  com- 
bmatw*ofpart$<  although  all  the  parts  may  have-been  separately 
used  in  former  machines ;  and  the  patent  may  correctly  set  out 
the  whole  as  the  invention  of  the  patentee.  But  if  a  combination 
of  a  certain  number  of  those  parts  have  previously  existed,  up 
to  a  certain  point,  in  former  machines,  the  patentee  merely  ad* 
ding  other  combination*,  the  patent  should  comprehend  such 
'improvements  only.  Bevill  v.  Moore,  2  Mar*kair$  R.  fit. 
10.  If  a  person  has  invented  an  improvement  upon  an  existing 
patented  machine,  he  is  entitled  to  a  patent  for  bis  improve- 
ment ;  but  he  cannot  use  the  original  machine*  until  the  patent 
for  it  has  expired.  Ex  parte  Fox,  1  fee.fBedme'eR.QT-— H. 
Although  the  specification  is  not  annexed  to  a  patent  in  Eng- 
land, and  the  patent  contains  a  concise  description  only  of  the 
intention,  yet,  as  there  is  a  proviso  in  the  patent,  requiring  the 
enrolment  of  a  specification  in  chancery,  within  a  specified  timet 
and  in  default  making  the  patent  void,  the  patent  is  always  con* 
strued  in  connection  with  the  specification,  and  the  latter  is 
deemed  a  part  of  the  patent,  at  least  for  the  purpose  of  ascer- 
taining the  nature  and  extent  of  the  invention  claimed  by  the 
patentee.  Boulton  v.  Bull,  2  H.  BE.  463.  Hornblower  v.  Rout* 
ton,  8  T.  if.  95.— 1 2,  Care  should  be  taken  that  the  specifi- 
cation comports  with  the  patent;  for  otherwise  it  would'  not 
sustain  the  grant.  For  where  a  patent  was  obtained  for  an  im- 
proved mode  of  lighting  cities,  it  was  held  by  Lb  Blanc,  J.  that 
it  was  not  supported  by  a  specification,  describing  an  improved 
lamp.  The  patent  ought  to  hare  been  for  an  improved  street 
lamp.  Lord  Cochrane  v.  Smothrust;  1  Slarkiu'  X  P.  R.  90S. 
No  technical  words,  however,  are  necessary  to  explain  the  sob- 
Vol.  III.  c 
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ject  of  a  patent ;  bat  the  court  will  construe  the  terms  of  the 
patent  and  of  the  specification  in  a  liberal  manner,  and  fire 
them  inch  a  meaning  as  beat  comports  with  the  apparent  inten- 
tion of  the  patentee,  Hornblower  v.  Boulton,  8  T.  J?*  96  — 
Boulton  ?.  Bull,  2  H.  BL  4 S3.  Therefore,  where  tho  patent 
wm  "for  a  method  of  lessening  the  consumption  of  steam  and 
ftiel  in  fire  engines,"  one  objection  was,  that  the  patent  was  for 
a  philosophical  principle  only,  neither  organized,  nor  capable  of 
being  organized,  whereas  it  ought  to  have  been  for  a  formed 
machine,  a  second  objection  was,  that  if  it  was  a  patent  for  a 
formed  machine,  it  was  for  the  whole  machine,  when  the  in- 
vention was  only  an  improvement,  or  addition,*  to  *n  existing 
machine:  But  the  court  of  king's  bench,  on  examining  the  spe- 
cification, were  of  opinion,  that  both  the  objections'  were  (Un- 
founded, although  the  terms  of  the  specification  were  so  doubt- 
Ail  and  obscure  as  to  have  produced  a  division  of  opinion  in  the 
court  of  common  pleas.  Hornblower  ?.  Boulton,  8  T.  R> 
85.  Boulton  y.  Bull,  2  H.  Bl.  468.  Both  of  those  cases 
were  very  elaborately  discussed,  and  contain  more  learning  on 
the  subject  of  patentf  then  can  be  found  in  any  other  adjudi 
cations,  and  are,  therefore,  •  deserving  of  the  most  Accurate  at 
taction  of  every  lawyer.  In  both  of  them  all  the  judges  agreed* 
|bat  a  mere  mistake  in  terms,  or  in  the  correct  sense  of  words, 
would  not  vitiate  a  patent,  if  the  court  could  give  a  reasonably 
construction  to  the  whole  specification.  Mr.  Justice  Hea4h 
sakl,  "when  a  mode  of  doing  a  thing  is  referred  to  something 
permanent,  it  is  properly  termed  an  engine;  when  to  something 
fugitive,  a  method.11  "If  method  and  machinery  had  been  used 
by  the  patentee  as  convertible  terms,  and  the  same  consequen- 
ces would  result  from  both,  itmight  be  too  strong  to  say  that  the 
inventor  should  lose  the  benefit  of  this  patent  by  the  misappli- 
cation of  this  tenik"  "Method  is  a  principle  reduced  to  prac- 
tice; it  is,  in  the  present  instance,  the  general  application  o* 
a  principle  to  an  old  m&chine."  «A  patent  for  an  improve- 
ment of  a  machine  ^  and  a  patent  for  an  improved  machine, 
are,  in  eubetance,  the  tame.  The  same  specification  would 
serve  for  both  patents;  the  new  organization  of  parts  is  the 
same  in  both."    Mr.  Justice  Rooks,  said,  "a  new  iwtented  me- 
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sW  conveys  to  iny  undenUnding  the  idea  of  a  new  mode  of 
construction.  I  think  thoae  words  are  tantamount  to  fire  en* 
ginee  of  a  newly-invented  construction ;  at  least,  I  think  they 
will  bear  tliia  meaning,  if  they  do  not  necessarily  exclude  every 
other.  The  specification  shows  that  this  was  the  meaning  of 
the  words  as  used  by  the  patentee,  for  he  has  specified  a  new 
and  particular  mode  of  constructing  fire;  engines.  It  seems* 
therefore,  but  reasonable,  that  if  he  sets  forth  his  improvement 
intelligibly,  his  specification  should  be  supported,  though  he 
professes  only  to  set  forth  the  principle."  Mr^  Justice  Bw> 
am,  said  "the  method  and  mode  of  doiag  a  thing  are  the  same;  . 
and  I  think  it  impossible  to  support  a  patent  for  a  method  only, 
trithout  having  carried  it  into  effect,  and  prodaced  some  new 
substance."  "When  the  thing  is  done,  or  produced,  then  it 
becomes  the  manufacture  which  is  the  proper  subject  of  a  pa. 
tent."  The  remarks  of  Lord  Chief  Justice  Eyre  have  been  al- 
ready stated.  lie,  however,  considered  the  patent  not  to  be 
for  a  fire  engine,  but  in  effect  for  a  numner  of  vorkmg  mfire  an* 
gbu}9*  mtolasentiu  ronmmptian  pf$leom;  and,  he  added, 
«the  specification  calls  a  method  of  lessening  the  consumption 
of  steam  in  fire  engines  a  jrrtactpfe,  which  it  is  not ;  the  act  (of 
'parliament)  calls  it  an  engim,  which,  perhaps,  alio,  it  is  not ; 
but  both  the  specification  and  statute  are  referrable  to  the  tame 
thing,  and  when  they  are  takon  with  their  correlative,  are  per- 
fectly intelligible."  "A  narrower  ground  was  taken  in  the  at* 
gnment,  which  was  to  expound  the  word  cs^inc,  in  the  body  of 
this  act,  .(meaning  the  special  act  of  parliament  for  this  patent,) 
in  opposition  to  the  title  of  it,  to  mean  *  method ;  and  I  am  ready 
to  say  1  would  resort  to  that  ground,  if  necessary,  in  order  to 
support  the  patent,  nf  r$s  nagis  vmUai  quam  penat. "  In  the 
king's  bench,  Mr.*  Justice  Lawbsnc*  observed,  "engine  and 
ssetfod  mean  the  same  thing,  and  may  be  the  subject  of  a  pa* 
tent.  Method,  properly  speaking,  is.  only  placing  several  things 
and  performing  several  operations,  in  the  most  convenient  or* 
der;  but  it  may  signify  contrivam,  or  device;  sq  may  an  an* 
fins;  and,  therefore,  I  think  it  may  answer  the  method.  So 
principUm&y  mean  an  elementary  truth;  but  it  may  also, 
i  constituent  narfci."— "  The  patent  being  (ranted  upo» 
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condition  that  the  invention  is  new,  (at  least  in  England,)  and 
useful,  and  also  that  the  patentee  shall  deliver    and  enrol  in 
chancery  a  specification  of  his  invention,  it  is  necessary  for  the 
patentee  to  establish,  by  proof,  when  his  invention  is  called  in 
question  in  a  suit,  that  he  has  complied  with  these  conditions! 
If,  therefore,  the  novelty  or  effect  of  the  inventions  be  disputed 
*he  patentee  must  show  in  what  his  invention  consists,  and  that 
he  produced  the  effect  proposed  by  the   patent  in  the  manner 
specified.     Slight  evidence  of  this,  on    his  part,  is  sufficient ; 
and  it  is  then  incumbent  on  the  defendant  to  falsify  the  specifi- 
cation.    Turnerv.  Winter,  I  T.  R.  602>— 14.  In  respect  to 
•pecifications,  (objections  to  which  form  the  most  common,  and 
indeed,  nsually  the  most  fatal  defence  to  suits  for  infringements 
of  patents,)  several  rales  have  been  laid  down.     In  the  fiipt 
place,  a  man,  to  entitle  himself  to  the  benefit  of  a  patent  of  mo- 
nepoly,  must  disclose  his  secret,  and  specify  his  invention  in 
,  rachva  way,  that  others  of  the  same  trade,  who  are  artists,  may 
be  taught  to  do  tye  thing  for  which  the  patent  is  granted,     by 
Allowing  the  directions  of  the  specification,  without  any  new 
invention,  or  addition  of  their  own.     Rex  v.  Arkwright,  JhUl, 
ifc  P.  (77.)     In  the  second  place,  he  must  so  describe  it  that 
<he  public  may,  after  the  expiration  of  the  term,  have  the  use 
of  the  invention  in  as  cheap  and  beneficial  a  way  as  the  patent- 
ee himself  uses  it ;  and,,  therefore,  if  the  specification  describe 
many  parts  of  an  instrument,  or  machine,  and  the  patentee  us- 
ee only  a  few  of  them,  or  does  not  state  how  they  are  to  be  -put 
together  or  used,  the  patent  is  void.     Rex  v.  Aikwrigbt,  B«7, 
N.  P.  (77.)     HUrmar  v.    Playne.     11     Ea$t.    101.     So,  if 
the  patentee  could  only    make  the  article  with  two  or  three 
•/ the  ingredients  specified,  and  he  has  inserted  others  which 
will  not  answer  the  purpose,  that  wilV  avoid  the  patent.    £o, 
if  he  makes  the  article  with  cheaper  materials  than  thoae  which 
he  has  enumerated,  although  the  latter  will  answer  the  pur- 
pose, the  patent  is  void.     Turner  v.  Winter,  1    T.  «B.  602. 
In  the  bird  place,  if  the  speification  be,  in  any  part  of  it,  mate- 
rially false,  or  defective,  or  obscure  and  ambiguous,  or  give 
directions  which  tend  to  mislead  the  public,  the  patent  is  void. 
JU*v,  Arkwright,  Bull.N.  P.  (77.)  Turner  v.  Winter,  I  T> 
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JR.  602.  Therefore,  where,  in  a  patent  for  trussei  for  rap- 
tares,  the  patentee  omitted  what  was  very  material  for  temper- 
ing the  steel,  which  was  rubbing  it  wilh  tallow,  Lord  Mane- 
field  held  the  patent,  for  want  of  it,  void.  Liardet  v.  Johnson, 
Bull, :N.  P.  (76.)  S.  C.  cited  I  T.  R.  602.  608.  per  Buller,  J. 
So,  where  a  patent  was  for  &  new  mode  of  making  verdigris, 
and  the  specification  omitted  an  ingredient,  (aqua  fortis)  which, 
though  not  necessary  to  the  composition  for  which  the  patent 
was  claimed,  -  .is  a  more  expeditious  .and  beneficial  mode  of 
producing  the  same  effects,  and  was,  as  such,  used  by  the  pa- 
tentee, Lord  Ch.  J.  Gibbs  held  the  patent  void.  Wood  v.  Zira- 
mer,  1  HoWs  N.  P.  R.  58.  So,  if  the  specification  direct  an' 
ingredient  to  be  used  which  will  not  answer  the  purpose,  or  it 
never  used  by  the  patentee,  tlie  patent  is  void.  Turner  v. 
Winter,  1  T.  Jf.  602.  So,  if  the  patentee  says,  in  his  specifi- 
cation, he  can  produce  three  things  by  one  process,  and  he  fails 
in  any  one,  the  patent  is  void.  Turner  v.  Winter,  1  71  J2. 
603.  So,  if  the  specification  direct  the  same  thing  to  be  pre* 
duced  several  ways,  or  by  several  different  ingredients,  and  any 
of  thentf  fail,  the  patent  is  void.  Turner  v.  Winter.  1  T.  R. 
60S.  In  the  fourth  place,  if  the  invention-  be  of  an  improve- 
ment only,  it  is  indispensable  that  the  patent  should  hot  be 
more  broad  than  the  invention,  and  the  specification  should 
be  drawn  up  in  terms  which  do  not  include  anything  but  the 
improvement.  Boulton  v.  Bull, 2  H.  BL  46$.  Bull.  N.  P.  76. 
Bovill  v.  Moore,  2  Marth.  R.  2 1 1 .  And  in  the  specification  for 
such  improvement  it  is  essential  to  point  out  precisely  what  is 
new  and  what  is  old  ;  and  it  is  not  sufficient  to  give  a  general 
description  of  the  construction  of  the  instrument,  without  such 
distinction,  although  a  plate  be  annexed  containing  detached 
And  separate  representations  of  the  parts  in  which  the  improve, 
mtmt  consists.  Therefore,  where  a  patent  was  "  for  certain 
improvements  in  the  making  oi  umbrellas  and  parasols,'1  and  the 
specification  contained  a  minute  description  of  the  construction 
of  them,  partly  including  the  usual  mode  of  stitching  the  silk, 
and  alio  certain  improvements  in  the  insertion  of  the  stretches, 
fee,  and  throughout  the  whole  specification  no  distinction  was 
mafa  between  what  was  new  and  what  wa*  old,  Lord  Ellin- 
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soaocoa  said,  u  the  patentee  ought.  In  his  specification,  to  it* 
form  the  person  who  consults  it,  what  is  new  and  what  it  old* 
Be  should  Say,  my  improvement  consists  in  this,  describing  it 
\>j  words  if  he  can,  or,  if  not*  by  reference  to  figures.  But 
here  the  improvement  is  neither  described  in  words  nor  figures, 
and  it  would  not  be  in  the  wit  of  man,  unless  he  were  previous- 
ly acquainted  with  the  construction  of  the  Instrument,  to  say 
what  was  new  and  what  was  old.  A  person  ought  to  be  warned 
by  die  specification  against  the  use  o/  a  particular  invention.'9 
M'Farlane  v.  Price,  1  StarkUt  N.  P.  R.  199.  And  it  may  be 
added  also,  that  the  public  have  a  right  to  purchase  the  im- 
provement by  itself,  and  nottd  be  encumbered  with  other 
things,  where  the  improvement  is  of  an  old  machine.  But 
where  the  patentee  obtained  a  patent  for  a  new  machine,*  and 
afterwards  another  patent  for  improvements  in. the  said  ma- 
chine, in  which  the  grant  of  the  former  was  recited,  it  was  held 
that  a  specification  containing  a  full  description  of  the  whole 
machine  so  improved,  but  not  distinguishing  the  hew  improved 
parts,  or  refening  to  the  former  specification,  otherwise  than 
as  the  second  recited  the  first,  was  sufficient.  Lord  Ellen* 
BoaouoB,  on  that  occasion,  said,  "  it  may  not  be  necessary  in- 
deed, in  stating  a  specification  of  a  patent  for  an  improvement, 
to  state  precisely  all  the  former  known  parts  of  the  machine* 
and  then  to  apply  to  those  the  improvement ;  but  on  many  oc- 
casions it  may-be  sufficient  to  refer  generally  to  them.  As  in  the 
instance  of  a  common  watch,  it  may  be  sufficient  for  the  patentee 
to  say,  take  a  common  watch,  and  add  or  alter  such  and  such 
parts,  describing  them.'.'  Harmar-v.  Playne,  1 1  £asf,  101.  8. 
C.  14  Ve».  190.  The  case,  also,  of  Bovili  v.*  Moore;  already 
cited,  (fl  Marsh.  R.  2 1 1.)  affords  very  important  instruction  en 
Ibis  point  In  the  fifth  place,  if  a  patentee  in  his  specification 
mm  up  the  principle  in  which  his  invention  consists,  if  this 
principle  be  not  new,  the  patent  cannot  be  supported,  although 
t  appear  that  the  application  of  the  principle,  as  described  in 
:be  specification,  be  new.;  for  the  patentee,  by  such  summing 
up,  confines  himself  to  the  benefit  only  of  the  principle  so 
stated.  Res.  v.  Cutler,  1  8t*rku9$  N.  P.  R.  564.— 16.  If  a 
jpatent  is  void,  the  patentee  cannot  enforce  performance  of  a 
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covenant  for  the  observance  of  the  exclusive  right,  entered  in- 
to by  the  covenantor,  in  contemplation  of  the  patent  being 
good.  Hayne  v.  Maltby,  3  71  R.  438.— 16.  The  right  of  a 
patentee  is  assignable  at  law ;  and  upon  such  an  assignment  the 
assignee  has  the  exclusive  right  to  maintain  an  action  tor  any 
Infringement  of  the  patent.  See  feoulton  v.  Bull*  S II..  BL  463* 
17.  Where  the  patentee  has  assigned  his  patent,  in  an  action 
by  the  assignee  against  the  patentee,  for  an  infringement  of  the 
patent,  the  latter  will  not  be  permitted  to  aver  against  his  deed 
that  the  invention  is  not  new.  Oldham  v.  Langmemd,  cited 
9  T.  R.  439.— 18.  Where  the  patent  is  void,  from  any  of  th* 
causes  before  stated,  the  party  sued  for  an  infringement  may, 
under  the  general  issuer  avail  himself  of  any  matter  in  his 
defence.-*- 1 9.  Or  the  patent  itself  may  be  repealed  by  a  aetre 
facia*  by  the  king,  upon  the  ground  of  fraud,  or  false  sugges-  i 
lion.  The  mode  of  proceeding  on  scire  facia*  may  be  seen  in 
*  Saamders'  Rep.  72.  William's  note,  (4.)  s.  4. 

The.*e  are  the  principal  doctrines  established  in  the  English 
courts,  upon  the  subject  of  patents  for  new  inventions.  In  re- 
spect to  the  adjudications  under  the  patent  laws  of  the  United 
States,  it  is  matter  of  regret  that  so  few  of  them  have  been  pub* 
lished ;  but  the  following  are  the  leading  provisions  of  the  act, 
and  the  principles  which  have  been  recognised  as  applicable  to 
it.  It  may  be  convenient  to  follow  the  order  "of  the  patent  act 
itself,  and  to  arrange  the  decision*  under  the  corresponding 
heads,  to  which  they  properly  belong. 

The  first  patent  act  of  the  United  States  was  passed  m  the 
year  1790.  (Act  of  the  10th  of  April,  1790/ eh.  94.)  and  wan 
repealed  by  another  act,  passed  in  the  year  1 793.  (Act  of  the 
21st  of  February,  J7?S,  ch.  11.)  and  this  last  act,  aa  < 
by  the  act  of  1 800,  (act  of  the  17th  of  April,  1800,  c£.  23.)  < 
stitutes  the  present  general  patent  law  of  the  United  States. 
1 .  By  the  first  section  of  the  act  of  1 793,  any  citizen  who  has  in- 
vented any  new  and  useful  art,  euicAtee,  manufmctmre^  or  asm- 
petition  of  matter,  or  any  ntt^and  at^bf  improvements  therein, 
mi  known  or  used  before  the  application,  mayr  on  appKeatiob 
and  petition  to  the  secretary  of  state,  obtain  a  patent  for  the  ex- 
clusive right  and  liberty  of  aseftsag,  con*4ruetingt  away,  •** 
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vending  to  others  to  be  used,  the  said  invention  or  discovery 
upon  complying  with  the  regulations  of  the  act :  and  the  patea* 
is  required  to  recite  the  allegations  and  suggestions  of  the  peti 
tion,  and  give  a  short  description  of  the  invention  or  discovery. 
The  letters  patent,  previous  to  their  being  issued,  are  to  be  ex- 
amined by  the  attorney-general,  and  are  by  him  to  be  certified 
tp  be  conformable  to  law,  and  are  then  to  be  recorded  in  th* 
office  of  t ho  secretary  of  state.  The  act  of  1800,  cb.  25,  s.  1. 
and  S.  extends  this  provision  to  aliens  who  have  resided  two 
years  in  the  United  States;  and  also  to  the  legal  representatives 
and  devisees  of  a  person  entitled  to  a  patent,  ivho  dies  before  it 
is  obtained.  The  original  inventor  of  a  machine,  -who  has  re* 
duced  bis  invention  first  into  practice*  is  entitled  to  a  priorifj  of 
lite  patent  right ;  and  a  subuquent  inventor,  although  an  original 
inventor,  can  sustain  his  claim, '  although  he  has  obtained 
the  first  patent ;  for  qui  prior  at  tn  tempore,  potior  e$i  injure. 
Woodcock  v.  Parker,  1  daUis.  R.  438.  Odiome  v.  Winkley, 
ft  Gallis.  it.  51.  And,  therefore,  every  subsequent  patentee,  al- 
though an  original  inventor,  may  be  defeated  of  his  patent  right, 
upon  proof  of  such  prior  invention  put  into  actual  use.  Bed- 
ford v.  Hunt,  1  MdMon%$  R.;  for  then  the  invention  cannot  be 
considered  as  nets.  If  an  inventor  make  a  gift  of  his  invention 
to  the  public,  and  suffer  it  to  go  into  general  use,  "he  cannot  af- 
terward* resume  the  invention,  and  claim  an  exclusive  right 
under  a  patent.  Whittemore  v.  Cotter,  I  OaUi$.  R,  478.  By 
useful  invention,  in  the  patent  act,  is  meant  an  invention  which 
may  be  applied  to  a  beneficial  use  in  society,  in  contradistinction 
to  an  invention  injurious  to  the  morals,  health,  or -good  order 
of  society,  or  frivolous  and  insignificant.  Bedford  v.  Hunt* 
1  Mason's  R.  Lowejl  v.  Lewis,  1  Mason' $  R.  It  is  not  neces- 
sary to  establish  that  it  is  in  all  cases  superior  to  the  modes 
now  in  use  for  the  same  purpose.  Ibid, — 2.  By  the  second  sec- 
tion, any  person  who  shall  have  invented  an  improvement, 
shall  not  be  at  liberty  to  use  the  original  discovery,  nor  shall 
the  original  inventor  be  at  liberty  to  use  the  improvement. 
And  the  simply  changing  the  form  or  the  proportions  of  any  ma- 
chine,  oc  composition  of  matter,  in  any  degree,  shall  not  be 
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deemed  a  discovery.  (See  Odiorne  v.  Winklcy,  2  GaBk.  R.  at.) 
If  the  inventor  of  an  improvement  obtain  a  patent  for  the  whole 
machine,  the  patent,  being  more  extensive  than  the  inventionr 
b  void.     Woodcock  v.  Parker,  1  Gat**>  R.  4S0.    Whittemore 
v.  Cutter,  1  Gallic  R.  478.    Odiorne  v.  Winkley,  2  Gatlis  B, 
51.— 9.  By  the  third  section,  every  inventor,  before  he  can  ob- 
tain a  patent,  is  required  to  swear  that  lie  is  the  tress  inventor 
or  discoverer  of  the  art,  machine,  or  improvement,  for  which 
he  solicits  a  patent,  and  to  deliver  a  written  description  of  hL 
invention,  and  of  the  manner  of  using,or  process  of  compound 
ing  it,  in  such  full,  clear,  and  exact  terms,  us  to  distinguish  A 
some  from  all  other  things  before  known,  and  to  enable  any  person 
skilled  in  the  art  or  science  of  which  it  is  a  branch,  or  with 
which  it  is  most  nearly  connected,  to  marke,  compound,  and  use 
the  same*    And  in  the  case  of  any  machine,  he  shall  fully  ex* 
plain  the  principle,  and  the  several  modes  in  which  he  has  con- 
templated  the  application  of  that  principle,  or  character,  by 
which  it  may  be  distinguished  from  other  inventions  ;  and  he  is  (a 
accompany  the  whole  with  drawings  and  written  references, 
where  the  nature  of  the  case  admits  of  drawings ;  or  with  spq. 
cimens  of  the  ingredient*,  and  of  the  composition  of  matter,  suf- 
ficient in  quantity  for  the  ptirposo  of  experiment,  where  the 
invention  is  a  composition  of  mattor  ;  which  description,  signed 
by  himself,  and  attested  by  two  witnesses,  is  to  be  filed  in  the 
office  of  state ;  and  the  inventor  is  moreover  to  deliver  a  model 
of  his  machine,  if  the  secretary  shall  deem  it  necessary.     The 
patentee  must  describe,  in  his  specification,  with  reascnaMe 
certainty,  in  what  his  invention  consists ;   otherwise  it  wiir  be 
void  for  ambiguity.    If  it  be  for  an  improvement  in  an  existing 
machine,  he  must,  in  his  specification  distinguish  the  new  from 
the  old,  and  confine  his  patent  to  such  parts  only  as  are  re*  ; 
for  if  both  are  mixed  up  together,  and  a  patent  is  taken  for  the 
whole,  it  is  void.    Lowell  v.  Lewis,  I  Mason's  ft.    The  taking 
.of  the  oath  is  directory  to  the  party;   but  if,  by  mistake,  tb* 
bath  is  not  taken  before  tho  issuing  of  the  patent,  the  patent  ia 
not  thereby  rendered  void.     Whittemore  v.   Cutter,  I   GalKs. 
R.  4i9. — 4.     By  the  fourth  section,  patentees  may  assign  their 
rights,  and,  upon  the  assignment  being  recorded  in  the  office  of 
Vol  III.  o 
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state,  the  assignee  thai)  stand  in  the  place  of  the  original  in- 
ventor, both  as  to  ri£»!it  and  responsibility,  and  so  the  assignees 
of  assignees  "n  any  degree.  Where  the  patentee  hits  nssigned 
in-undivided  moiety  of  his  patent  j-ight,  the  action  for  an  infringe- 
ssent  of  the  right  should  be  in  the  joint  names  oi  ihe  patentee 
and  the  assignee.  WhittenWre  v.  Cutter,  1  GallU.  R.  429. 
Da  an  assignee  of  the  patent  right,  dy  an  assignment  execqt 
ingecrfot*  pbscn  is  not  un  assignee  entitled  to  use  within  the 

act     Tyler  v.  Tuel,  6  Crunch,  3?4 5.     The  third  section  of 

the  act  of  I  COO  (which  is  a  substitute  for  the  fifth  section  of  tbo 
act  of  1703,)  declare?,  that  any  person  who  without  the  writ- 
ten consent  of  the  patentee,  &c.  shall  "mnke%  devise,  use,  or 
$$U*  (the  words  of  the  fifth  section  of  the  act  of  17CS  were* 
"make,  devise,  an q   use,  or  sell/')  the  thing  patented,  shal* 
forfeit  three  times  the  actual  damages  sustained  by  the  pa  tan  tee, 
«Vc.  to  be  recovered  by  an  action  c*n  the  case,  in   the  circuit 
court  of  the  United  States,  having  jurisdiction  thereof.     Upon 
this  section  it  has.  been  held  that  the  making  of  a  patanted  ma- 
chine fit  for  etc,  and  witha  daign  to  vu  it  fur  profit,  in  vicla. 
"lion  of  the  patent  right,  is,of  itself,  a  breach  of  this  section,  for 
which  an  action  lies  ;  but  where  the  making  only,  without  a 
user,  is  proved,  nominal  damages  only  are  to  be  given  for  the 
plaintiff.     Whittcinorc  v.  Cuter,  I  GaVi*.  A.  429  478.     If  a 
met  is  proved,  the  measure  of  damages  is  the  value  of  the  use 
during  the  time  of  the  user.    IYid.     But  the  act  gives  the 
plaintiff  a  right  to  his  actual  duma*e$  only.,  and  not  to  a  vindic- 
tive recompense,  as  in  otfwr  cases  of  tort.  IbvL     And  neither 
the  price  of,  nor  the  expense  of  making,  a  patented  machine,  is 
a  proper  measure  of  damages  in  such  case.  Hid.    The  sale  of 
the  materials  of  a  patented  machine  by  a  sheriff,  upon  an  exe- 
cution against  the  owners,  i«  not  a  sale  which  subjects  the  she- 
riff to  nn  action  under  the  third   section  of  the  act  of  1800.. 
Sawin  v.  Guild,  lG./Ww.  It.  435.     In  an  action  on  this  section 
the  jury  are  to  find  tho  $mgU  dam  >ges,  and  the  court  are  to 
tiftblethetn.  Whittemorc  v.  Cutter,  I  Galfa.  R.  4? 9.— 6.  The 
•ixth  section  authorizes  tho  defendant  to  plead    U  e  gene  raj 
issue,  and  give  this  act,  and  any  special  matter,  in  evidence,  of 
which  notice  in  wnuitf  miy  have  been  given  Oo  the  plaintiff 
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thirty  days  .before  trial,  tending  to  prove,  ( 1 )  that  the  speeifi- 
twtion  does  not  contain  the  whole  truth  relative  to  the  'die- 
wvery,  or  that  it  contains  more   than  is  necessary  to  produce 
Che  described  effect,  which  conceabncat^vr  addition,  thallfrUv 
appear  to  hate  been  madt  for  (he  purpose  of  deceiving  the  publk; 
<2)  or  that  the    patented  thing  was  not  originally  discovered 
by  the  patentee,  but  had  been  in  use,  or  had  been  described  in 
some  public  work,  anterior  to  to  the  supposed  discovery  of  the 
patentee;  (3)  or  that  he  had  surreptitiously  Obtained  a  patent 
for  the  diiCDvory  of  another   person;  in  cither  of  which  cases 
judgment  shall  be  rendered  lor  the  defendant,  with  costs,  and  ike 
patent  shall  be  declared  void.     Besides  the  points   decided  ia 
the  principal  casein  the  tcit,  (Evans<v.  Eaton,)  the  Following 
are  deserving  of  notice.     It  is  clear,  that  this  section  does  not 
include  ail  the  n.atters  of  defence  which  the  defendant  may  be 
legally  entitle.]  to  make;  as  for  instance,  it  does    not   include 
the  case  of  the  non-existence  of  the  fact  of  infringement  in 
any  shape  ;  the  case  of  an  assignment  from  the  plaintiff,  or  a 
written  license,  or  purchase  from,  the  plaintiff;  so  that  the  pa- 
tentee is  an  alien  not  entitled  to  a  patent ;  which  are   clea.ly 
bars  to  the  action,  upon  the  rerf  terms  of  the  act,  as  well  as 
the  general  principles  of  law.    Whittemore  v. .  Cutter,  I  Gal- 
lie.  It.  429,  435.     So,  if  the  specification  do  not  describe  the 
invention  in  clear  and  exact  ternls,  so  as  to  distinguish  it  from 
other  inventions,  but  be  so  ambiguous  and  obscure  that  it  can- 
not be  with  reasonable  certainty  ascertained  for  what  the  pa- 
tent is  taken,  or  what  it  includes,  the  patent  is  void  for  ambi- 
guity ;  and  the  fact  may  be  shown  in  his  defence  by  the  defen- 
dant.    Lowell  v.  Lewi?,  1  Mason's  B.     But  if  the  invention  is 
definitively  described  in  the  patent  and   opacification,  $o  a$  to 
distinguish  it  frovn  other  intentions  before  knoirn,  the  patent  is 
good,  although  it  does  not  describe  the  invention  in   such  full 
clear,  and  exact  terms,  that  a  person  skilled  in  thaart,  or  sci- 
ence, of  which  it  is  a  branch,  could  construct  and  make  the 
thing;  unless  such  defective  description    or   concealment  was 
uilh  intent  to  deceive  the  public.  Whittemore  v.  Cutter,  I  Gal* 
its.  R.  429.     Lowell  v.  Lewis,  1  Mason's  R.  In  order  to  de 
So%t  a  patent,  it  is  not  .necessary  to  prove  that  the  invention  has 
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previously  been  In  general  uee,  and  generally  known  to  the 
public*  It  is  sufficient,  if  it  ha*  been  previously  known  te, 
and  put  in  ate  by,  other  persons,  i*iwever  limited  in  extent 
the  use  or  the  knowledge  of  the  invmtion  may  have  been. 
Bedford  v.  Hunt,  \Ma$ony$  R  —7.  The  seventh  section  ap. 
j>licsonly to  thecases  of  patents,  understate  authority,  before 
the  constitution  of  the  United  Stater — 8.  The  eighth  section 
applied  only  to  applications  then  pending  for  patents,  under  the 
patent  act  of  1790. — 9.  fiie  ninth  section  directs  that,  in  cases 
of  interfering  applications  for  a  patent  for  the  same  invention* 
the  same  may  be  referred  to  arbitrators,  chosen  by  the  appli- 
cants and  the  secretary  of  state,  whose  award  shall  bo  final, 
Mae  far  as  respects  the  granting  of  the  patent;  and  if  either  of 
theapplicants  refuse  to  choose  an  arbitrator,  the  patent  shall 
issue  to  the  opposite  party.  It  ha*  been  held  that  such  an 
award  is  not  conclusive  in  nny  other  respect  than  as  to  the  mere 
issuing  of  the  patent ;  and  that  ft  decides  nothing  as  to  the 
light  of  invention,  or  other  claims  of  cither  party,  but  that  ei. 
ther  party  may  contest,  in  a  suit  at  law,  the  validity  of  the  pa* 
tent  8tearns  v.  Barrett,  1  Motori's  R  —10.  The  tenth  sec* 
Jion  provides  that  upon  oath  or  affirmation  being  made  before 
the  district  judge  of  the  district  where  the  patentee,  his  execu- 
tors, fee.  reside,  that  any  patent  was  obtn\nc&«$vrreptitioM$tp 
cr  upon  fake  evggation,  (the  words  of  the  act  of  1790  are 
M  surreptitiously  by  or  upon  false  suggestion?1)  the  iistrict 
judge  may,  if  the  matter  appear  sufficient,  at  anytime  within 
three  years  after  the  issuing  of  the  patent,  grant  a  rule  {hat  the 
patentee  show  cause  why  process  should  not  issue  against  him, 
to>epcal  the  patent;  and  if  sufficient  cause  be  not  shown,  the 
rule  shall  be  made  absolute,  and  the  judge  shall  order  process 
to  be  issued  against  such  patentee,  &c.  with  costs  of  suit. 
And  if  no  sufficient  cause  shall  be  shown  to  the  contrary,  or  if 
it  shall  appear  that  the  patentee  was  not  the  true  inventor  or 
discoverer,  judgment  shall  be  rendered  by  the  court  for  the 
repeal  of  the  patent;  and  if  the  plaintiff  fails  in  his  complaint 
the  defendant  shall  recover  costs.  It  has  been  .held,  that  the 
proceedings  upon  the  rule  to  show  cause  are  summary;  and  that 
vhea  a*  is  saedo  absolute;  Risaov*  thuU»  peiem  be  repealed* 
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tot  only  that  process  issue  to  try  the  validity  of  the  patent,  on 
the  suggestions  stated  in  the  complaint.  That  this  process  is 
in  the  nature  of  a  scire  facias  at  the  common  law,  to  repeal  pa- 
tents, and  the  issues  of  fact,  if  any,  are  to  he  tried,  not  by  the 
court,  but  by  a  jury  ;  that  the  judgment  upon  this  process*  is  in 
the  nature  of  a  judgment  on  a  scire  facia$  at  common  law,  up- 
on which  a  writ  of  error  lies,  as  in  other  cases,  to  the  circuit 
court,  where  there  is  matter  of  error  apparent  on  the  record,  by 
bill  of  exceptions,  or  otherwise.  That  the  patent  itnelf  is  slight 
but  prima  facie  evidence,  in  favour  of  the  patentee,  that  it  ig 
his  invention ;  that  if  it  appear  that  be  is  but  a  joint  inventor, 
and  he  takes  out  the  patent  as  his  soU  invention,  it  is  an  obtain- 
ing of  the  patent  upon  false  suggestion  within  the  act.  Stearns 
v.  Barrett,  1  Mason's  B.— 21.  The  remaining  sections  of  the 
act,  (I  I,  and  1 2.)  contain  no  matter  of  any  general  importance; 
theelevonth  being  directory  only,  as  to  the  fees  of  office,  and  the 
.twelfth  being  a  repealing  clause  of  the  act  of  HflO. 
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ADMIRALTY. 

1.  Libel  under  the  non-importn lion 
acts.  Alleged  excuse  of  distress 
repelled.  (Nmdciii  nation  pro* 
nounced.      The  Nttr-York.    60 

2.  Necessity,  which  will  excuse  a 
violation  of  tho  laws  of  Mrrtc, 
must  he  urgent,  and  proceed 
from  such  a  state  of  things  as 
may  be  supposed  to  produce  on 
the  mind  of  a  ►kilful  mariner,  a 
wetl-srounded  fear  of  the  lo.-sof 
vessel  and  carpo.  or  of  the  lives 
of  tho  crew.     //.  68 

3.  Decroo  of  restitution  affirmed, 
with  a  certificate  of  probable 
cause  of  wz'ire,  in  nn  instance 
cause,  on  further  proof.  The 
Snn  Pedro,  78 

4.  Lihetfor  a  f«  »rfeitim»  of  :joods  im- 
ported, an  I  Hllosred  to  have  been 
invoiced  at  a  less  sum  than  the 


actual  cost,  at  the  place  of  ex- 
portation, with  design  to  evade 
tjie  duties,  contrary  to  the  6Gth 
section  of  tl  e  Collection  Law, 
ch.   123.    Restitution  decreed 
*  upooiheevidonceasof  the  cost 
of  the  goods  at  the  place  where 
they  were  laet  shipped ;  the  form 
of  the  lijbel  excluding  all  inquiry 
as  to  their  cost  at  the  place 
where    they    were    originally 
e  ijpfctU  and  ss  to  continuity  of 
voyage.  TkcUnitt-d  Stalest.  150 
Crates  of  Earthen  Watt,  •   £M 
The  courts  of  tbeUuitcd  States 
havce*c/uuiroogntzanceofqfMe~ 
tions  of  forfeiture,  upon  all  sei- 
zures made  under  the  laws  of  the 
U.Stutes,  and  it  is  not  competent 
for  a  state  court  to  entertain  or 
decide  such  question  of  forfeit- 
ure, ffa  sentence  of  condemna- 
tion be  definitively  pronounced  by 
tbp  proper  court  of  the  U.  States, 
it  is  conclusive  that  a.  forfeiture 
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•is  incurred  ;  if  a  sentence  of  ac-  8. 
quittal,  it  is  equally  conclusive 
against  the  forfeiture  :  and  in 
either  case,  the  question  cannot 
be  again  litigated  in  any  com- 
mon law  forum.  GtUton  v.  Uoyt^ 

24U.3I1    9. 

6.  Where  a  seizure  is  made  for  a 
supposed  forfeiture,  under  a  law 
of  the  United  States,  no  action 
of  trespass  lies  in  any  common 
law  tribunal, .  until  a  final  decree 
is  pronounced  upon  the  proceed- 
ing in  rem  to  enforce  such  for- 10. 
feituro  ;  for  it  depends  upon  the 
final  decree  of  the  court  pro- 
ceeding fit  rest,  whether  such 
seizure  is  to  be  deemed  right- II. 
ful  or  tortious,  and  the  action,  i  f 
brought  before  such  decree  is 
made,  is  brought  too  soon.      /J. 

313 

7.  If  a  suit  be  brought  against  the 
seizing  officer  for  the  supposed 
trespass,  while  the  suit  for  the 
forfeiture  is  depending,  the  fact 
of  such  pending  may  be  pleaded 
in  abatement,  or  as  a  tewperory 
bar  of  the  action.  If  after  a  de- 
cree of  condemnation,  then  that 
Jact  may  be  pleaded  as  a  bar  ;  if 
after  an  acquittal,  with  a  certifi- 
cate of  reasonable  cause  of  seiz- 
ure, then  that  may  be  pleaded  as  12. 
a  bar.  If  after  an  acquittal  with- 
out such  certificate,  then  the  offi- 
cer is  without  any  justification  fot 
the  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act.  If,  IS. 
to  an  action  of  trespass  in  a  state 
court  for  a  seizure,  ihe  seizing 
officer  plead  the  fact  of  forfeiture 

in  his  defence,  without  averring 
a  /it  pendem,  or  a  condemnation, 
or  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure, 
the  plea  is  bad  ;  for  it  attempts 
to  put  in  issue  the  question  of  14. 
forfeiture  in  a  state-  court.    Id. 

314 


At  common  law,  any  persdn  uurt> 
at  his  peril,  seize  for  a  forfeiture, 
to  the  government,  and  if  the 
government  adapt  his  seizure, 
and  the  property  n  condemned, 
he  is  justified.     Id*  310 

Hy  the  net  of  the  1 8th  of  Febru- 
ary, 1793,  ch.  8.  s.  27.  officer* 
of  the  revenue  are  authorized  to* 
make  seizures  of  any  ship  or 
goods,  for  any  breach  of  the 
laws  of  the  United  States.        LL 

31 P 
A  forfeiture  attaches  tn  rest,  at 
the  moment  the  offence  is  com~ 
mitted,  and  the  propeity  is  in~ 
slant ly  devested.  Id.  311 

The  statute  of  1794,  ch.  50.  aw 
3.  prohibiting  the  fitting  out  any 
shi;>,  &c.  for  the  service  of  any 
foreign  prince  or  states,  tocruia* 
ngninst  the  subjects  of  any  other 
foreign  prince,  4*c.  docs  not  apply 
to  any  new  government,  unless  it 
has  been  acknowledged  by  the 
United  States,  or  by  the  govern- 
ment of  the  cou/itry  to  which  such' 
new  state  previously  belonged^ 
A  plea  setting  up  a  forfeiture 
under  that  statute,  in  fitting  out 
a  sl.ip  to  cruiza  against  such  new 
state,  must  aver  such  recogni- 
tion, or  it  is  bad.  Id.  WS 
A  pica  justifying  a  seizure  under 
this  statute,  need  m«t  state  the 
pnrriciilnr  prince  or  state  by  name, 
against  whom  the  ship  was  intend- 
ed to  cruize.  Id.  329 
The  7ih  section  of  the  statute  of 
I;  #04,  was  not  intended  to  apply, 
except  to  cases  where  a  seizure 
or  detention  eould  not  be  en- 
forced by  the  ordinary  civil  pow- 
er, and  there  was  a  necessity,  iu 
tho  opinion  of  the  president,  to 
employ  naval  or  military  power 
for  this  purpose.  Id.  331.  334 
The  definitive  sentence  of  a  court 
of  admiralty,  or  a*y  other  court 
of  peculiar  end  eiclusire  juraV 
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diction,  whether  of  condemna- 
tion or  acquittal,  is  conclusive, 
whereve*  *be  same  subject  mat- 
ter comet  Incidentally  in  contro- 
versy in  any  other  tribunal.  IL 
315 

15.  Application  of  this  principle  to  a 
.recent  ca3e  in  England.  Note  a, 

322 

16.  Supposing  that  thn  third  article 
of  the  constitution  of  ilio  United 
Suites,  which  declare?  that  "the 
judicial  power  *h»ll  extend  to  all 
cases  of  admiralty  and  maritime 
jurisdiction,"  vests  in  the  Uni- 
ted Suites  exclusive  jurisdiction 
of  ull  such  cases,  a i id  that  u  mur- 
der committed  in  the  waters  of  a 
state,  where  the  tide  ebbs  and  CO. 
flow?,  is  a  case  of  admiralty  and 
maritime  jurisdiction;  yet  con- 
gress have  not  in  the  8th  section  ~ 

of  the  act  of  1790,  ch.  9.  "for 
the  punishment  of  certain  crimes 
against  the  United  State?/'  so 
exercised  this  power  as  to  con- 
fer on  the  courts  of  the  Uni- 
ted States  jurisdiction  over  such 
murder.  The  United  St  ate  $  v. 
Btuangy  336.  -87. 

17.  Qucre,  Whether  courts  of  com«t 
mon  law  have  concurrent  juris- 
diction with  ihe  admiralty  over 
murder  committed  in  bays,  &c. 
which  are  encloacd  parts  of  the 
sea?    Id.  387 

38:  Congress  having^  in  the  8th  sec- 
tion of  the  act  of  1700,  ch.  9.     21. 
provided  for  the  punishment  of 
murder,  &c.   committed   upon     2?. 
the  high  seas,  or  in  any  river, 
haven,  basin  or  bay,  out  of  the 
jurisdiction  of  any  particular     23. 
state,  it  is  not  the  offence  com- 
mitted, but  the  bay.  &c.in  which 
it  is  committed,  that  must  bo    24. 
out  of  the  jurisdiction   of  the 
state.    Id.  .187     25. 

19.  The  grant  to  the  United  States, 
in  the  constitution,  ot  ai.  cases  of 
Vol.  HI.  b 


admiralty  and  maritime  jm  ladle* 
tion,  does  not  extend  to  a  cession 
of  the  waters  in  which  those 
cases  may  arise,  or  of  general 
jurisdiction  over  the  same.  Coll* 
gress  inay  n«ss  nil  laws  which 
are  ncces*«ry  for  giving  the 
most  complete  effect  to  the  ex- 
ercise of  the  admiralty  and  ma- 
ritime jurisdiction  granted  to" the 
government  of  the  union:  but 
the  general  jurisdiction  over  the 
placet subject  to  this  grant,  ad- 
heres to  the  territory  as  a  por- 
tion of  territory  not  yet  given 
nwnv;  ond  the  residuary  powers 
of  legislation  still  rearfcin  in  the 
state.  *  IL  389 

Conjircsj  have  power  to  provide 
for  the  punishment  of  offences 
committed  by  persons  on  board 
a  ship  of  war  of  the  United 
States,  wherever  thai  ship  may 
lie.  But  congress  have  not  ex- 
ercised that  power  in  the  case  of 
a  ship  lying  in  the  waters  of  the 
.  United  States;  the  words  "with* 
in  any  fort  arsenal,  dockyard, 
magazine  or  in  any  other  plac* 
or  district  of  country  under  tkt 
sole  and  exclusive  jutisdictio* 
of  the  United  States,"  in  the  third 
section  of  the  act  of  1780.  ch.  9. 
not  extending  to  a  ship  of  war, 
but  only  to  objects  in  their  na- 
ture fixed  and  territorial.  II. 
590 
Texts. on  the  admiralty  jurisdic- 
tion. Note  ag  ft,  357;  391 
Resolution  of  1632,  upon  the 
cases  of  admiralty  jurisdiction. 
Note  n,  #  36ft 
Affrcnment  nf  the  judges  of  the 
king's  bench  and  the  admiralty 
of 'l  575.  Note  a,  377 
Case  of  the  King  v.  Bruce.  Note 
*,  391 
A  question  of/act  under  the  non- 
importation laws.  Defence  set 
op  on  the  plea  of  •  distress  r 
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pelled.     Condemnation.      Tht 
J?o!v8%  492 

29.  Libel  under  the  S?.r>(h  section  of 
the  rcgbiftiict  of  1 79?,  eh,  1 4(5. 
(I.)  for  ti  fraudulent  use  by  a 
Teasel  of  a  certificate  of  registry, 
to  the  benefit  of  which  >he  wap 
not  entitled.  Vessel  foifcitrd. 
The  provision*  of  the  S7th.scc. 
apply  as  well  t»  vessels  which 
have  hot  been  previously  legis- 
tered,  as  to  tho.-c  to  which  regis- 
ters havo  h^^n  previously  graft- 
ed.    TkcKpluue,         '      CO  I 

Are  Piracy. 

Practice,  5,  6,  7. 

Prize. 

ALLEN. 

1.  An  alien  enemy  may  take  lands  by 
purchase,  though  not    by    de- 
scent; nnd  that  whether  tie  pur- 
chase be  by  grant  or  by  devise.— 
Noiec,  *  14 

3.  A  title  acquired  by  an  alien  ene- 
my by  pu:chavc  is  pot  devested 
until  office  fvvnrf.     //.  14 

3.  The  9th  article  of 'the  treaty  of 
1194,'betivcen  the  Unit?  d  States 
and  Great  Britain  completely 
protects  the  title  of  a  British  de- 
visee, whose  e>t»fe  ha*  not  been 
previously  devested  by  an  in* 
quest  of  office,  or  some  equiva- 
lent proceed  in  g.     i/.  1.4 

4  The  treaty  of  1794  relates  oily 
to  lands  then  hi  Id  by  British 
subjects,  and  not  to  any  after 
acquired  lands.     Id.         t*<,  14 

5.  A  person  horn  in  the  colony  of 
New  Jer? cy,  beforo  the  dec.l.i ra- 
tion* of  independence,  and  i rai- 
ding there  until  1777,  but  who 
then  joined  the  Hritish  nftny, 
and  ever  since  adhered  to  'ho 
British  government,  has  a  right 


to  take -lands  by  descent  in  the 
Mate  of  .\cwjrrsry.  Jcf-  12 
6  Apcrew  Iwm  in  England, before 
ifcer  dec  hi  i  utinn'oi  independence, 
and  who  aUva\s  resided  there, 
-and  never  wra  in  the  United 
State*,  cannot  take  lands  in  Mar 
rvlftt  d  by  descent.    J:L  13 

7.  By  the  acV  of  Maryland  of  1780, 

eh.  4o.  and  <|9.  the  equitable in- 
terosi  of  British  subjects  in  bnds 
were  coufiscutcd,  BV.t\  vested  in 
the  State,  wi«hoi.t  «.&]cc  found, 
pri«  r  to  «the  t:c.:;ly  of  I7C3,  so 
that  tl:c  British  cestui  c«e  trvif 
was  not  protected'  by  tie  stipu- 
lations in  that  treaty  agHWtt  fu- 
ture coi.fiscaticn,  .nor  Lyjhc 
stipulation  in  the  treaty  pi  1794, 
securing  I"  British  subjects, 
who  then  held  lauds  in  this  coun- 
try the  right  to  centime  to  hold 
them.     Id.  13 

8.  An  alien  may  fofa,  by  purchase 
a  freehold  or  other  interest  in 
hind,  and  may  ht.U  it  against  all 
the  unrld  except  tl  c  King,  and 
even  against  him  until  office 
found;  and  is  w  t  accountable 
for  the  rents  nud  prnfi's  previ- 
ously received.    Craig  v.  Leslie* 

5  9 

9.  Where  W.  R.  claimed  title  to 
land*  in  Kentucky,  derived  from 
a  warrant  i-sued  in  177-1, hy  the 
governor  of  Virginia,  on  which 
a  grant  Issued  in  17S'\  to  W.  P. 
who  w.is  a  native  subject  of  the 
King  of  (mat  Pvitain,  and  who 
left  Viipinia  piior  to  the,  year 
1 770,  and  lin*  eever  sir.ee  re- 
timed to  the  Unite1  States:  Held,' 
that  W..fc  took  a  legal  title  to 
the  lands  under  the  warrant  and 
gmnt,  which  not  Irving  been 
d<  vested  by  any  set  of „  Virginia 
prior  to  the  treaty  of  I1°4,  was 
rendered  absolute  and  indefeasi- 
ble bv  the  9t'h  article  of  that  trea 
"•    Craig  v.  Radford,  594, f«n 
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Am  Chancb&t.  6. 
Treaty,  1. 


PILLS    OF    EXCHANGE   AND 
PKOMfSSOItV  NOTES. 

1.  Where  a  general  autIio:ity  is  gi- 
ven to  draw  bills  from  a  ccrtti;t 
place,  on  account  of  advances 
.there  mede,  the  undertaking  is 
to  rcplacft  the  money  at  that 
place;  and  interest!*  to  be  al- 
lowed according  io  the  Ix  loci. 
Lanuucv.  Bftrkir,   .      IOJ,  H6 

ft.  Whero  a  bill  of  exchange  was 
endorsed  to  T.  T.  T.  treasurer 
of  the  United  States  who  re- 
ceived it  in  that  capacity  and 
for  account  of  tho  United  Spates, 
and  the  bill  had  been  purchased 
by  the  Secretary  of  the  I  jiasu- 
ry  (as'onc  of  the  commissioners 
of  the  Smkiiig  Fund,  and  a*  agent 
of  lint  board)  with  iho  money  of 
ihe  United  S.atep,  nm\  was  after- 
wards enIors(»d  by  T.  T.  T.  trea- 
surer of  tho  United  States,  to  W. 
and  S.  and  by  them  pre  entedlo 
the  drawees  for  acceptance,* -'unci 
ptotested  f;»r  non-accepfniice  and 
non-payment,  and  sent  back  by 
W>  and  S.  to  the  S  :c«etary  of  tho 
Treasury  ;  held,  hVrt  the  endorse- 
ment to  T.  T.  T.  ii;H.scd..Kiich 
an  interest  t'»  t!;e  Uiied  States 
as  enabled  them  to  maintain  an 
actinji  on  the  bi'.f  a<.'aium  the  fir>t 
endorser  ;  and  that  the  United 
States  might  recover  in  nu  notion 
against  tlie  Hist  endorser,  without 
producing  from  W.and  S.a  ieccipt 
or  re-en'f..irj*omcnt  nft.tabill,  \V. 
and  S. being  presumed  to  have  act- 
ed as  i he  ii  rents  or  bankeis  of  the 
Unite  I  S  ite9  ;  and  all  the  inte- 
rest which-  W.  and  S  ever  hail 
in  tho  brlif  was  .devested  by  the 


act  of  returning,  it  to  tbo  party 
from  whom  it  was  received. 
Da  jan  r.  The  United  St att$,  172 

3.  QflB'C,  Whether,  when  a  bill  is 
en.lorse.l  to  an  agent,  for  the* 
um:  of  his  principal,  an  action  on 
the  I. ill  can  bo  maintained  by.  the 
principal  rit  his  own  name? 
llouevcr  this  may  be  between 
private  oarties  the  United  States 
ure  |>criuitted  to  sue  in  their 
own   name  wherever  it  appears, 

not  on^y  on  in°  ^uCe  °f  t,,e  *n" 
strumcut,  but  from  all  the  evi- 
dence, tlirft  they  alone  are*  inte- 
rested in  the  subject'  matter  of 
the  controversy.  Id.  180 

4.  If  a  person  who  on  dorses  a  bill  to 
nno.her,  whether  for  value,  Or 
for  the  purpose  of  collection, 
•come*  again  to  the  possession 
thereof,  ha  is  to  be  regarded, 
unless  the  contrary    appears  in 

.evidence,  as  the  bona  fide  holder 
and  proprietor  of  sucJi  bill,  and 
is  entitled  to  recover  tbeneon, 
notwithstanding  thore  may  be  on 
it  -one,,,  or  more  endorsements  in 
fill,  subsequent  to  the  endorse- 
ment to  him,  without  producing 

>auy  receipt  or  endorsement  back 
to  him  from  either,  of  such  en- 
doraqes,  -whose   names  he  may 

-Mi ike  from  the  biH,  or  not,  as  he 
thinks  proper.     Id.  182 

5.  The  endorser  of  a  promissory 
note,  T.hoj  ha*  been  charged  by 
due .  notice  of  tho  default  «of  the 
maker,  is  not  entitled  to  the  pro-  . 
teeth *n* of  a  court  of  equity  a»  a 
surety  ;  the.  holder  may  proceed 
against  either  party  at  his  plea* 
sure,  and  does  not  discharge  the 
endorser,  by  not  issuing,  or  by 
countermanding  an  execution 
against  the  maker,  fa-no*  v. 
Provf,  520.  525 

G.  By  the  statute -of  Maryland  of 
1763,  ch.  23.  s.  C.v  which  is  per- 
haps  only,,  declaratory  of  tbo 
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common  law,  an  endorser  has  a  1. 
right  to  pay  the  amount  of  the. 
note  or  bill  to  the  holder,  ond  to 
be  subrogated  to  ail  his  rights  by 
obtaining  an  assignment  of  the 
holder's  judgment  against  the 
maker.    Id.  526 


CHANCERY. 

5. 

1.  Bill  for  the  specific  performance 
of  an  agreement  for  the  sale  of 
lands.  The  contract  enforced. 
M'loer  v.  Kygtr,  #5 

f.  The  remedies  in  the  courts  of 
the*  United  States,  at  common  6. 
law  and  in  equity;  are  to  he,  not 
according  to  the  practice  of  state 
courts,  but  according  to  the  prin- 
ciples of  common  law  and  equi- 
ty, as  distinguished  in  l hat  coun- 
try from  which  ire  derive  a 
knowledge  of  lho?e  principle?. 
Consistently  with  this  doctrine, 
it  may  be  admitted,  that  where, 
by  the  statute  of  r.  slate,  a  title 
which  would  otherwise  he  deem* 
ed  merely  equitable,  is  recog- 
nized as  a  lejral  tillo,  or  a  title" 
which  would  be  valid  at  law  is, 
uitifor  circumstances  .of  an  equi- 
table nature,  declared  void,  the 
rights  of  the  parties  in  such  case 
may  bo  as  fully  rJGntidered  in  a 
suit  at  law,  in  the  courts  of  the 
United  States,  as  in  any  stale 
court.  Robinson  y.  Campbell, 
212.220 

3.  Explanation  of  the  decree,  in 
Dunlop  v  Hepburn,  (reported 
ante,  vol.  1.  p.  i"9.)  that  th« 
defendants  were  only  to  be  ac- 
countable for  the  rents  and  pro- 
fits of  the  lands,  (referred  to  in 
the  proceedings,)  actually  re- 
ceived by  them.  Dunlop  v.  Hep- 
bum,  43i 


Jhc  endorser  of  a  proimomory 
note,  who  has  been  charged,  by 
due  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  pro- 
tection of  a  court  of^Quity  a$  a 
surety ;  the  holder  may  proceed 
against  either  party  at  bis  plea* 
sure,  and  does  not  (discharge  the 
endorser,  by  not  (issuing,  or  by 
countermanding  an  execution 
against  the  maker.  Lemox  v. 
Front,  620. 425 

The  answer  of  a  defendant  in 
chancery,  though  he  may  be  in 
terested  to  the  whole  amount  in 
controversy,  is  conclusive  evi- 
dence, if  uncontradicted  by  any 
witness  in  the  cause.  11.  627 
R.  C.  a  citizen  of  Virginia,  being 
seized  of  real  property  in  that 
state,  made  in  hi*  will:  "In  the 
first  place  I  give,  devise,  and  be- 
queath unto  J.  L."  and  four 
others,  "all  my  estate,  real  and 
persona  FT  of  which  I -fa*?  die 
seized  and  possessed,  in  any  part 
of  A  mcrica,  in  special  trust,  lhat 
the  afore  mentioned  persons,  or 
such  of  them  as  may  be  living  at 
my  denth,  will  sell  my  peisonal 
estate  to  the  highest  bidder,  on 
two  years'  credit,  and  my  real 
estate  on  one,  two,  and  three 
years*  credit,  provided  .satisfac- 
tory security  be  given,  by  bond, 
and  deed  of  trust.  In  the  second 
place,  I  give  and  bequeath  to 
my  bxother,  T  C."  an  alien, 
"  afl  the  proceeds  of  my  e>*ate, 
Teal  and  personal,  which  I  have 
herein  directed  to  be  sold,  to  be 
remitted  to  him  accordingly  aa 
the  payments  are  made,  and  I 
hereby  declare  the  aforesaid  J. 
L.>*  and  the  four  other  persons, 
"  to  be  my  trustees  and  execu- 
tors for  tlje  purposes  afore-men- 
tioned." Held,  that  the  legacy 
given  to  T.C.,  in  the  will  of  R. 
C,  was  to  be  considered  as  a  be- 
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quest  of  personal  estate,  which 
he  was  capable  of  tiking  for  bis 
own  benefit,  though  an  alien. 
Crmig  v.  Leslie,  663 

7.  Equity  considers  land,  directed, 
iu  wills  or  other  instruments,  to 
be  sold  and  converted  into  money, 
as  money;  and  money  directed  to 
be  employed  in  the  purchase  of 
land,  as  land.  Id.  577 

8.  W  here  the  whole  beneficial  inter- 
est in  the  land  or  money,  thus  di- 
rected to  be  employed,  belongs,to 
the  person  for  who*e  use  it  is  giv- 
en, a  court  of  equity  will  permit 
the  ce$tui  que  trust  to  take  the 
money  or  the  la  ml  ot  his  election, 
if  he  elect  before  the  conversion 
is  made.  Id.  578 

&  But  in  case  of  the  death  of  the 
cestui  que  trust,  without  having 
determined  his -election,  the  pro- 
perty will  pass  to  his  heirs,  or 
personal  representatives,  in  the 
same  manner  ss  it  woujdliave 
•done  if  the  conversion  had  been 
made,  and  the  trust  executed  in 
his  life-time.  Id.  519 

0.  The  case  of  Roper  v  Radclifte, 
9  Mod.  167.  examined;  distin- 
guished fro : u  the  present  cose; 
*nd,  so  fir  n.  '  conflict*  with  it, 
overruled.  II.  58'J 

11.  Land,  devised  to  trustees  to  sell 
for  the  payment  of  debts  find  le- 
gacies, id  to  be  deemed  as  money. 
Id.  53* 

12.  The  heir  at  law  has  a  resulting1 
trust  in  such  lands,  after  the 
debts  and  legacies  are  paid,  and 
may  come  into  equity  and  re- 
strain the  trustee  from  selling 
more  thnn  sufficient  to  pay  them; 
or  may  offer  to  pay  them  himself, 
and  pray  a  conveyance  of  the  part 
ol  the  land  not  sold  in  the  first  case, 
and  the  whole  in  i he  latter,  which 
property  in  cither  case  will  be 
land  and  not  minuy.  Id.         582 

13.  But  if  the  intent  of  the  testator 
appears  to  have  been  to  stamp 


upon  the  proceeds  of  the  land 
directed  to  be  sold,  the  quality  of, 
personalty,  not  only  for  the  par* 
ticular  purposes  of  the  will,  but  to 
all  intents,  the  claim  of  the  heir  at 
law  to  a  resulting  trort  is  defeat- 
ed, and  the  estate  is  considered  to 
be  personal.  Id.  689 

COMMON  LAW. 

See  Admiralty,  5, 0,  7, 8,  I4»  17. 

CojtSTlTUTIOSAL  LjLW,  3 
ClUNCRRY,  2. 

CONSTITUTIONAL  LAW 

1.  A  judgment  of  a  state  court  baa 
the  same  credit,  validity,  and  efr 
feet,  in  every  other  court  within 
the  United  States,  which  it  had 
in  the  court  where  it  was  render- 
ed; and  whatever  pleas  would  bo 
good  to  a  suit  thereon,  in  sueh 
state,  and  none  others,  can  bo 
pi  faded  in  any  other  court  within 
the  United  States.  Hsmfim  v. 
MConnth  JB4 

2.  Under  the  judiciary  act  of  1909, 
ch.  20.  s.  45.  giving  appellate 
jurisdiction  to  the  supreme  court 
of  the  United  Slates,  from  the  fi- 
nal judgment,  or  decree,  of  the 
highest  coiirt  of  law  or  equity  of 
a  state,  in  certain  cases,  the  writ 
of  error  may  be  directed  to  any 
court  in  which  the  record  and 
judgment  on  which  it  is  to  act 
may  be  found  •  and  if  the  record 
has  been  remitted  by  the  highest 
court, -A:  c.  to  another  court  of  the 
slate,  it  may  be  brought  by  the 
writ  of  errcr  from  that  court. 
Gelston  v.  Hoyt,  *46.  303 

3.  The  remedies  in  the  courts  of 
the  United  States,  at  common 
liiw,  and  in  equity,  are  to  be, 
pot  according  to  the  practice  of 
state  courts,  but  according  to  tbe 
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principles  of  common  law  and 
equity,  as  defined  in  Lngland. 
This  doctrino  reconciled  With 
the  decisions  of  the  courts  of 
Tennessee,  permitting  an  equi- 
table title  to  be  asserted  in  an 
action  at  law.  Robitwm  v.  Camp- 
bell, 221. 

4..  Remedies,  in  respect  to  real  pro- 
pertjy  are  to  he  pursued  accord- 
ing to  the  kx'loci  ret  site.     Id. 

SlO 

S§s  Admibalty,  5, 6i  7,  I69  17,  19, 
K>. 

PftACTICS,  14. 

Statutes  o»  Tbmjcbsses,  1, 2, 3. 

D 

DEED. 
tk$  Ejictmsxt,  3. 

DOMICIL. 

J.'  The  native  character  does  not 
.revert,  by  a  mere  return  to  his 
native  country,  of  a  merchant, 
farho  is  domiciled  in  a  neutral 
country,  at  the  time  of  capture  ; 
who  afterwprd*  leaves  hie  com- 
mercial establishment  in  the  neu- 
tral country  to  be  conducted  by 
his  clerks  in  his  absenc*  r  who 
visits  his  native  country  merely 
on  mercantile  business,  and  in- 
tends to  return  to  his  adopted 
country.  Under  theso  circum- 
stances, the  neutral-  domicil  still 
continues. '  Tlu  Fruttd$chaff,  14. 

fit 

1  British  subjects,  resident  in  Por- 
tugal, (though  entitled  togro.it 
privileges.)  do  not  retain  their 
native  character,  hut  acquire  that 
of  the  country  where  they  reside 
and  carry  on  their  trade.  U.  14. 

si 


9.  By  the, law  of  this  country  the 
rule  of  reciprocity  prevails  upon 
the  recapture  of  the  property  of 
f i  tends.  The  Iiiav  of  France  de- 
nying restitution  upon  salvage  af- 
ter twenty-four  btfurs  possession 
by  the  enemy,  the  property,  of 
ftersons  domiciled  in  France  is 
condemned*  as  prize  by  our  courts 
on  recapture,  after  being  in  pus* 
session  of  the  enemy  that  Iciuith  . 
of  time.  Tin  Slav,  78.  «  • 

DUTIES. 

$rs  Admiralty,  4. 


13 


EJECTMENT. 

1.  A  conveyance  by  the  plaintiff's 
lessor,  during  the  pendency  of  an 
action  of  ejectment,  can  only  ope- 
rate upon  his  rcveitfionsiry  inte- 
rest, ami  cannot  extinguish  the 
prior  lcn*e.  The  existence  of 
siicji  lra«o  is  a  Action  ;  .but  it  is 
upheld  for  Uk*  puriioscsof  j  isticc. 
]f  it  expire  during  tho  pendency 
of  a  suit,  the  phi int  iff  cannot  re* 
cover  his  term  at  law,  without 
procuring  it  to  be  citl-irpcd  by  the 
court,  and  con  proceed  only  for 
Antecedent  damages.  Rvbinsinr. 
Cam  [bill.  2*3 

2.  Effect  of  an  outstanding  superior 
title,  in  ejectment.  Note  a,    334 

3.  AlthiHiuh  th9  grantees  in  a  deed 
oxecutcd  ofl(%\  but  lecorded  ee- 
fore%  another  conveyance  of  lbs 
same  land,  beintf  bonaftb  purcl  a- 
sers  without  notic«s  are,  by  law, 
deemed  to  possess  the  better  ti- 
tle ;  yet,  where  h.  conveyed  to 
C  t'ie  lapd  in  controversy  *f*rt/S- 
cn%,  dcsrnbiitjr  himself  as  devi- 
see of  A.  S  by  whom  the  land  was 
owned  in  his  We  time,  and  by  a; 
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subsequent  (feci),  (which  was  first 
recoided  )  L.  conveyed  to  B. 
•Jail  the  right,  thlr,  and  c'aim, 
which  he,  the  s  id  A.  S.,  had, 
and  a*l  ilie  ri-rht,  title  and  inie- 
rcsr,  which  the  said  L.  hold$  as 
legatee  and  iepicsen?ntive  to  the 
said  A.  S.  deceased,  of  all  land 
lying  and  being  within  the  stato 
of  Kentucky,  which  cannot,  at 
Hi)*  time,  be  particularly  deseri- 
bod;  whether  hv  deed,  patent, 
mortgage,  survey,  location,  con- 
tract, or  otherwise,"  with  a  co- 
vennnf  of  warranty  against  all  |>cr- 
sons  claiming  under  L.,  his  licit s 
and  assigns ;  it  was  held  that  the 
latter  conveyance  ojwratcd  chly 
upon  lanrf$.  t'te  right,  title  and  in- 
terest of  itlich  ton*  then  in  L.,  and 
whi>:h  U  derived  fovm  j£.>&;  and 
consequently,  could  not  defeat 
the  operation  of  the  first  deed, 
upon  tho  land  sperifirnlly  Con- 
veyed.    Broicn  v.  Jack*cn„  449 

EVIDENCE. 

8;e  Practice,  e,  3.  4,  64  W  !3,  lay 

16\  18. 

ClIAXCERY,  5. 

P 

FARTHER  PROOF:. 
.he  Prizk,  1.2. 

G 

GUARANTY. 

1.  B.,  a  merchant  in  New-York, 
wrote  to  L.,  a  merchant  in  New- 
Orteans,  on  tljetttli  January,  I  UCfl 
mentioning  that  a  ship,  belonging 
to  T:  and  S  m.  of  Portland,  was 
ordered  to  New-Orleans  for 
freight*  and  requesting  It  to  pro 


cure  a  freight  for  her,  and  pur- 
chase and  put  on  board  of  her 
60J  hairs  of  cotton  on  the;  own- 
ens' account  i  Mfor  the  payment 
of  all  shipments  on  the  owners* 
account,  thy  bills  on  T.  4*  *"■» 
of  Portland,  or  mef  sixty  days 
sight,  shall  meet  duo  honour." 
On  the  I3ih  February,  B.  again 
wrote  to  1 4.,  reiterating  the  form- 
er request,  and'  enclosing  a  let- 
ter from*  T.  and  Son  to  L.,  con- 
taining their  instructions  to  L.,. 
with  whom  they  afterwards  con- 
tinued to  correspond,  aqUkug, 
*tf<y  bilh  on  me  for  their  account, 
for  cotton  they  order  shipped  by 
the  Mac,  shall  meet  with  due  ho- 
nour/* On  the  34th  July,  1 806, 
B.  again  wrote  L  on  the  same 
subject,  saying,  "the  owners 
wish  her  loaded  on  their  own  ac- 
count, for  tho  payment  of  which 
thy  hills  on  we  shall  meet  with 
due  honour  at  sixty  days  sight 
L.  proceeded  to  purchase  and 
ship  the  cotton,  and  drew  several 
bills,  on  B,  which  were  paid. 
He  afterwards  drew  two  bills 
on  T.  and  Son,  payublo  in  New- 
York,  winch  were  protested  for 
non-payment,  they  having,  in  the 
mean  time,  failed;  and  a  lout  two*' 
years  afterward?,  drew  bills  on 
B.  for  the  balance  due,  including 
the  two  protested  bills,  damages 
and  intei  est.  Held,  that  the  let- 
teis  of  the  13th  February,  and 
24th  July,  contained  tio  revoca- 
tion of  the  undertaking  in  the  let- 
ter of  the  9th  January  f  that  al- 
though the  bills  on  T.  aud  Sob 
wore  not  drawn  according  to  B.'s 
assumption,  this  could  only  affect 
the  right  of  L.  to  recover  the 
damages  paid  by  him  on  the  le- 
turnof  the  bills,  but  that  L.  had 
still  a  right  to  recover  on  the  ori- 
ginal guaranty  of  the  debt  It 
was  also,  held,  that  LI  by  inak> 
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ing  bis  election  to  dra  upon  T. 
and  Son,  in  ihe  first  instance. 
did  not,  thereby,  preclude  himself 
from  resorting  to  B.,  whose  un- 
dertaking was,  in  effect,  a  pro- 
mise to  furnish  the  funds  neces- 
sary to  carry  into  execution  the 
adventure.  Also,  held,  that  L. 
had  a  right  to  recover  from  B. 
the  commissions,  disbursements 
and  other  charges  of  the  transac- 
tion. *  Lahutee  e.  Barker,  101 
S.The  cases  on  the  subject  of  guar- 
anty collected.  Note  a.  148 

See  Bills  of  Exch  anus,  &c.  5, 6» 


INSURANCE. 

1 .  Insurance  on  a  vessel  and  freight 
"at  and  from  Tcneriflb  to  the 
Havanna,  and  at  and  from  thence 
to  New-York,  with  liberty  to 
stop  at  Matanzas,"  with  i\  rep- 
resentation that  the  vessel  was  to 
$iop  at  Matanzat,  to  know  ifthrre 
were  any  men  of  war  off.  i he  Ha^ 
vanna.  The  vessel  sailed  on 
the  voyage  insured,  and  put  into 
Matanzas  to  avoid  BritUh  crni- 
iers,  who  w.ere  then  off  the  Ha- 
vanna,  and  were  ipthe  practice 
of  capturing  ^Jtral  .  vessels 
trading  from  one  Spanish  port,  to 
another.  While  at  Matanzas, 
she  unloaded  her  cargo,  irnder 
an  order  from  the  Spanish  au- 
thorities ;  and  afterwards  pro- 
ceeded to  the  Havanna,  whence 
she  sailed  on  her  voyage  •'  for 
New- York,  and  was  afterwards 
lost  by  the  perils  of  the  seas. 
It  was  proved  that  the  stopping 
and  delay  at  the  Havanna  was 
necessary  to  avoid  capture  ;  that 
no  delay  was  occasioned  by  dis- 
charging the  cargo,  and  that  the 


risk  was  not  increased,  bat  di- 
minished. Held,  that  the  order 
of  the  Spanish  government  was 
obtained  under  such  circum- 
stances, as  took  from  it  the  cha- 
racter of  a  rts  nwjor  imposed 
upon  the  master,  and  was,  there 
fore,  no  excuse  for  discharging 
the  cargo;'but  that  the  stopping 
and  delay  at  Matanzas  were  per- 
mitted by  the  policy,  and  that 
the  unloading  the  cargo  wa«  not 
a  deviation.  This  case  distin- 
guished from  that  of  the  Mary- 
land Ins.  Co%  v.  Le  Roy,  7 
Cranch.  26.  Hughet  v.  The 
Union  Ins.  Co.  1» 

2.  To  entitle  the  plaintiff  to  recover 
in  an  action  on  a  policy  of  insu- 
rance, the  loss  must  be  occasioned 
by  one  of  the  pet  its  insured 
against.  The  insured  cannot  re- 
cover for  a  loss  by  barratry,  un- 
less the  barratry  produced  the 
loss:  but  it  is  immaterial  whe- 
ther the  loss  so  produced  oc- 
curred during  the  continuance 
of  the  barratry  or  afterwards. 
Swann  #».  The  Union  Insurance 
Company,  168 

3.  Cases  on  the  subject  of  barratry. 
Note  a.  171 

4.  A  vessel  within  a  port,  blockaded 
after  tie  commencement  of  her 
voyage,  and  prevented  from  prjp- 
ceeding  on  it,  .  sustains  a  loss 
by  a  peril  within  .that  clause  of 
the  policy  insuring  against  the 
"arrests7  restraint?,  and  detain- 
ments of  kings,"  &c.  for  which 
the  insurers  are  liable  ;  and  if  the 
vessel  so  prevented  be  a  neutral, 
having  on  board  a  neutral  cargo 
laden  before  the  institution  of  the 
blockade,  the  restraint  is  unlaw- 
ful. Olirtra  v.  The  Union  /"*«- 
ranee  Company.  183 

5.  A  blockade  docs  not,  according 
to  modern  usage,  extend  to  a 
neutral  vessel  found  in  port,  nor 
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prevent  her  coming  oat  with  the        Cohgtitutiowal  Lajt,  %  9, 

cargo  which  was  on  board  when 

the  blockade  was  instituted.    Id.        Patbat,  7. 

IS3 
A  technical  total  loss  must  con-        Practice,  14. 
tinue  to  the  time  of  abandonment. 

Quart,  as  to  the  application  of        Paizt,  iOt  II,   12,  1%  U. 
this  principle  te  a  case  where  the 
loss  was  by  a  restraint  on  a  block-  J, 

ade  and  proof  made  of  the  com- 
mencement of  the  blockade,  but  LIBEL, 
no  proof  that  it  continued  to  the 
time  of  abandonment  ?     Id.  183  Set  Pbaciice,  11. 


JURISDICTION. 

i.  M'R.  a  citizen  of  Kentucky, 
brought  a  suit  in  equity,  in  the 
circuit  court  of  iteutucky, 
against  C.  C.  stated  to  be  a  cit- 
zen  of  Virginia,  and  E.  J.  and 
S.  £    without  any  designation  of 


LICENSE. 

I.  One  citizen  of  the  United  States 
has  no  right  to  purchase  of,  or 
sell  to,  another,  a  license  or  pass 
from  the  public  enemy,  to  be 
u.«ed  on  board  an  American  Tas- 
sel.    Pattern  v.  Nicholson,     204 


citizenship  ;    all  the  defendants  2.  Casts  on  the  subject  of  Licenses 

appeared  and  answered ;   and  a        collected.     Note  o,  207 

decree  was  pronounced  for  the 

plaintiff;  it  was  held,  that  if  a    LIMITATION  OF  ACTIONS. 

joint  interest  vested  in  C.  C.  and 

the  other  defendants,  tiie  %court  The  terms  "beyond  test,"  in    the 


had  no  jurisdiction  over  the 
cause.  But  that  if  a  distinct  in- 
terest  vested  in  C.  C.  so  that 
substantia]  justice,  (so  far  aa  he 
was  concerned,)  could  be  done, 
without  affecting  the*  other  de- 
fendants, the  jurisdiction  of  the 
court  might  be  exercised  as  to 
him  alone.  Cmmeron  v.  AT  Ro- 
berts, 59 1  See  Statutes  of  Temnzsssk,  4. 
This  court  has  no  jurisdiction  of 
causes  brought  before  it,  upon  a 
certificate  of  division  of  opinions 
of  the  judges  of  .the  circuit  court 
for  the  district  of  Columbia.  The  1. 
appellate  jurisdiction  of  this 
court,  in  respect  to  that  court, 
only  extena.'.  to  the  final  judg-  2. 
menta  and  decrees  of  the  latter. 
Ross  v.  TnpletU                    600 


proviso  or  saving  clause  of  a  sta- 
tute of  limitations,  are  equiva-, 
lent  to  without  the  limits  of  the 
Stan  where  the  statute  is  enact- 
ed ;  and  a  party,  who  is  without 
-thoe  limits  is  entitled  to  the 
benefit  of  jibe  exception,  Mur- 
ray v.  Baker.  541 


LOCAL  LAW. 


Ncteon   the 
Shepherd  v. 


SUe  ADMtRALTT,  5,  6,  16, 17,  18,  19, 
20,21,22,23,24. 
Vol.    HI.  f 


laws  of  Louisiana, 
Hampton.  Note  * 
90 
If,  under  the  Virginia  land  law 
the  warrant  must  be  lodged  in 
the  office  of  the  survey  or  at  the 
time  when  the  survey  is  made, 
his  certificate  stating  that  the 
survey   was  made    by  virtue  of 
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the  governor*  warrant,  tad 
agreeably  to  the  royal  procla- 
mation of  1763,  is  sufficient  evi- 
dence that  the  warrant  was  in 
his  possession  at  that  time. 
Craig  v.  Radford,        694,  55)7 

3  The  Gth  aec.  of  the  act  of  Vir- 
ginia of  1748,  entitled,  "An  act 
directing  the  duty  of  surveyors 
of  lands  is  merely  directory  to 
the  officer,  and  does  not  make 
the  validity  of  the  surrey  depend 
upon  his  conforming  to  its  re- 
quisitions.  16.  597 

4  A  survey,  made  by  the  deputy 
surveyor,  is,  in  law,  to  be  con- 
sidered as  made  by  the  principal 
surveyor.    A.  698 


Am  Bills  or  Exchange,  6tc.  1.6. 
Cbmncrby,  1,  *. 
Ejectkekt,  3. 
thkrvmpr  Tennessee. 

op  North  Carolina. 

or  GcoaoiA. 

If 
NONJNTERGOURSE. 
Ass  Admiralty,  1,  *,  26. 

NOTES. 
9$t  Bills  or  Exchange,  Ac. 
P 

PATENT. 

I.  Qiwrs,  Whether,  under  the  ge- 
neral patent  law,  improvements 


on  different  machines  can  be 
comprehended  in  the  same  pa- 
tent, so  as  to  give  a  right  to  the 
exclusive  use  of  the  several  ma- 
chines separately,  as  well  as  a 
rijrht  to  the  exclusive  ise  of 
those  machines  in  combination  ? 
Emm  v.  Eaton,  444.  506 

2.  However  this  may  be,  the  act  of 
the  2 1  st  of  January,  1808.  ch. 
117.  "for  the  relief  of  Oliver 
Evan?,9'  autitorizes  the  issuing  to 
him  of  a  patent  for  bis  invention, 
discovery,  and  improvements,  ia 
the  art  of  manufacturing  flour, 
and  in  the  several  machines  ap- 
plicable   to  that   purpose..    JU. 

606 

3.  Quote,  Whether  congress  can 
constitutionally  decide  the  feet 
that  a  particular  individual  is  an 
author  or  inventor  of  a  certain 
writing  or  invention,  so  as  to  pre- 
clude judicial  inquiry  into  the 
originality  of  the  authorship  or 
invention?    Id.  613 

4.  The  act  of    2 1st  of    January, 

1808,  ch.  117.  for  the  relief  of 
Oliver  Evans,  does  not  decide  the 
fact  of  the  originality  of  his  in- 
wARfon,  br\l  leaves  the  question 
open  to  investigation  tinder  the 
general  patent  law.    Id.        613. 

6,  Under  the  6th  section  ef  the  pa- 
tent law,  ch.  166.  if  the  thing 
secured  by  patent  bad  been  in 
use.  br  had  been  described  in  a 
public  work  anterior  to  the  sup- 
posed discovery,  the  patent  is 
void  whether  the  patentee  had 
a  knowledge  of  this  previous  use 
.  or  description,  or  not.     Id.    614 

6.  Oliver  Evans  may  .claim,  under 
his  patent,  the  exclusive  use  of 
his  inventions  and  improvements 
in  the  art  cf  manufacturing  flour 
and  meal,  and  in  the  several  .ma- 
chines which  be  has. invented, 
and  in  bis  improvement  on  ma- 
chines    previously    discovered. 


INDEX. 


Bui  wbe^re  his  claim  if  for  an 
improvement  on  a  machine,  he 
Biust  show  the  extent  of  his  im- 
provement, so  that  a  petso*i  tin* 
derstanding  the  subject  may  com* 
prebend  distinctly  in  what  it 
consists,     Id.  .  511.518 

7.  The  act  ior  the  relief  of  O.  Evans 
is  graded  on  tbti  general  patent 
law,  so  as  to  give  liim  a  right  to 
sue  in  the  circuit  court,  for  an  in- 
fringement of  his  patent  rights, 
although  the  defendant  may  be  a 
citizen  of  the  same  state  with 
himself    Id.  5iC 

9.  Note  on  the  patent  laws.  Appen- 
dix, note  It.  13 

tfet.PAACTicc,  18,  19. 

PIRACY. 

!.  A  robbery  committer!  on  the  high 
seas,  although  such  robbery,  if 
committed  on  land,  would  not, 
by  the  laws  of  the  United  States, 
be  punishable  with  death,  is  pi- 
raty,  under  the  8th  section  of 
the  act  of  1 790,  ch.  36.  <TX>)  for 
the  punishment  of  certain  crimes 
Against  the  United  States ;  and 
the  circuit  courts  have  jurisdic- 
tion thereof.  The  Untied  Stales 
v.  Palmer,  610  626 

2.  The  crime  of  robbery,  as  mention- 
ed in  the  act,  is  the  crime  of 
robbery  as  recognised  nod  de- 
fined at  commoiHaw.     II.     630 

$•  The  crimo  of  robbery,  committed 
by  a  person  who  is  not  a  citizen 
of  the  United  States,  on  the  high . 
seas,  on  board. of  a  ship  belong- 
ing exclusively  to  subjects  of  a 
foreign  state,  or  on  persons  in  a 
foreign  vesiel,  is  net  piracy  under 
the  act,  and  is  not  punishable*  in 
the  courts  of  the  U.  States,  rt. 6  30 

4.  When  a  civil  war  rages  in  a  fo- 
reign, nation,  one  part  of  which 
separate*  itself  from  tho  old  es- 


tablished government,  *nd  erects 
itself  into  a  distinct  government, 
the  courts  of  the  union  must 
view  such  newly  constituted  go- 
vernment as  it  is  viewed  by  the 
legislative  and  executive  depart- 
ments of  the  government  of  tho 
United  States.  If  that  govern- 
ment remains  neutral,  but  re- 
cogiazos  the  existence  of  a  civil 
war,  the  courts  ef  the  union  can- 
not consider  as  criminal  those 
acts  of  hostility  which  war  au- 
thorises, and  which  the  new  go- 
vernment may  direct  against  its 
enemy.     Id.  634 

5.  The  sainetestimoney  which  would 
be  sufficient  to  prove  that  a  ves- 
sel or  person  is  in  the  service  of 
an  acknowledged  state,  is  admit-- 
fible  to  ?rove  that  they  are  in 
the  service  of  such  newly  crea- 
ted government  Its  seal  cannot  • 
be  allowed  to  prove  itself,  but 
may  ue  proved  by  such  testimo- 
ny as  the  nature  of  the  cafe  ad* 
mita. :  And  the  fact  thai  a  vessel 
or  person  is  in  the  service  of 
such  government  may  be  estab- 
lished otherwise,  should  it  be  in.- 
•practicable  to  prove  the  seal.  Id. 

PLEADING. 

1  If 'an  action 'be  brought  against 
an  officer  making  a  seizure  under 
the  laws  of  tho  United  States,  (or 
a  supposed  trespass  while  the 
suit  for  the  forfeiture  is  depend- 
ing in  the  United  States*  courts, 
the  fact  of  such  pendency  may 
be  pleaded  in  abatement,  or  as  a 
tetn|K>rary  bar  of  the  action.  If 
the  action  is  brought  after  a  de- 
cree of  conJemn.ttinn.  then  that 
fact  may  be  pleaded  as  a  bar ;  if 
after  an  acquittal,  with  a  certifi- 
cate of  reasonable  ce  iee  of  sei« 
znre,  then  that  may  be  pleaded 
as  a  bar.    If,  after  an  acquittal, 
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without  such  certificate,  then  the 
officer  is  without  any  justification 
fir  the  seizure,  and  it  is  defini- 
tively settled  to  be  a  tortious  act 
If  to  an  action  of  trespass  in  a 
state  court  for  a  seizure,  the  sei- 
zing officer  plead  the  fact  of  for- 
feiture in  his  defence  without 
averring  a  Ii$  penden$,  or  a  con- 
demnation, or  an  acquittal,  with 
a  certificate  of  reasonable  cause 
of  seizure,  the  plea  is  bad ;  for 
it  attempts  to  put  in  issue  the 
question  of  forfeiture  in  a  state 
court.  GtUtpn  v.  Hoyt,  945.  313 

t.  The  statute  of  1794,  ch.  60.  s.  3. 
prohibiting  the  fitting  out  any 
ship,  4*c*  ft>r  *•"<*  service  of  any 
foreign  prince,  Ac,  to  cruise 
against  the  subjects,  &c.  of  any 
other  foreign  prince,  &c.  does 
not  apply  to  any  new  govern- 
ment, unless  it  has  been  ackow- 
ledged  by  the  United  Suites,  or 
by  the  government  of  the  coun- 
try to  which  such  new  govern- 
ment previously  belonged.  And 
a  plea  setting  up  a  forfeiture  un- 
der that  statute  in  fitting  out  a 
ship  fo  cruise  Hgainst  such  new 
state,  mast  aver  such  recognition, 
or  it  is  bad.     Id.  328 

S.  A  plea  justifying  a  seizure  under 
the  statute  of  1794.  ch.  50.  need 
not  state  the  particular  prince  or 
state  by  name,  ejainst  whom  the 
ship  was  intended  to  cruise. 
ML  329 

4.  A  plea  justifying  a  seizure  and 
detention  by  virtue  of  the  7th 
sec.  of  the  statute  of  1794,  ch. 
50.  under,  the  express  instruc- 
tion of  the  president,  must  aver 
that  the.naval  or  military  force 
of  the  United  States  was  em- 
ployed for  that  purpose,  and  that 
the  seizor  betonged  to  the  force 
so  employ  J.    Jtf,  331 

A.  To  trespass  for  ta  king  and  detain- 
ing, and  converting  property,  it 
is  sufficient  to  plead  a  justifica- 


tion of  the  taking  and  detention ; 
and  if  the  plaintiff  relies  on  the 
conversion,  he  should  reply  it  by 
way    of   new    assignment.     id. 

3*6 
6i  A  plea  alleging  a  seizure  Jpr 
a  forfeiture  as  a  justification, 
should  not  only  state  the  facts  re- 
lied on  to  establish  the  forfeiture, 
but  aver  that  the  property  there- 
by became,  and  was  actually,  for- 
feited, and  was  seized  as  forfeited* 
id.  3*7 

PRACTICE. 

1.  Informal  and  imperfect  proceed- 
ings in  the  district  court,  cor- 
rected and  explained  in  the  cir- 
cuit court.       The  Friend$chaflt 

14.  45 

2.  A  bill  of  lading,  consigning  the 
goods  to  a  neutral,  though  unac- 
companied by  an  invoice  or  let- 
ter of  advice,  is  sufficient  evi- 
dence to  lay  a  foundation  for  the 
introduction  of  farther  proof. 
W.  48 

3.  Spoliation  of  papers,  by  the  enc- 
iffy  master,  will  not  preclude  a 
neutral  claimant  from  farther 
proof.     Md.  4t 

4.  Prize  practice  of  France  as  to 
farther  proof.     Note,  m  49 

.6.  Decree  in  an  instance  cause 
affirmed  with  damages,  at  the 
rate  of  6  per  centum  per  an- 
num, on  the  amount  of  the  ap- 
praised value  of  the  cargo,  (the 
name  having  been  delivered  to 
the  claimant  on  bail,)  including 
interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  dis- 
trict court.     The  Diana,  58 

6,  A  witness  offered  to  be  examined 
vera  voce,  in  open  court,  in  an 
instance  cause,  ordered  to  be 
examined  out  of  court.  The 
Samvel,  77 

7.  Decree  of  restitution  affirmed  in 
this  court,  with  a  certificate  of 
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reasonable  cause  of  seizure,  in 
an  instance  cat  me,  on  farther 
proof.   The  San  Pedro,  78  12. 

B.  An  agreement  of  the  parties  en- 
tered on  tho  transcript,  stating 
the  amount  of  damages  to  be  ad- 
judged to  one  of  the  parties  upon 
several  alternatives,  (the  verdict 
stating  no  alternative,)  not  re-  IS. 
garded  by  this  court  as  a  part  of 
the  record  brought  up  by  tho 
writ  of  error  ;  but  a  temre  de  no- 
vo awarded  to  have  the  damages 
assessed  by  a  jury  in  the  court  14. 
below.        Lanveee    v.    Barker, 

147 

9.  A  conveyance  by  a  plaintiff's  les- 
sor during  the  pendency  of  an  ac- 
tion of  ejectment,  can  only  ope- 
rate upon  his  reversionary  inte- 
rest, and  cannot  extinguish  the 
prior  lease.  If  the  lease  expire 
during  the  pendency  of  a  suit,  the 
plaintiff  cannot  recover  his  term  15. 
at  law,  without  having  it  en- 
larged by  the  court,  and  can 
proceed  only  for  antecedent  da- 
mages.    Rob i neon  v.    Campbill, 

212.3*3  10. 

10.  Note  on  the  effect  of  an  outstand- 
ing title  in  a  third  person,  in  eject- 
ment   Note  a,  924 

11.  Libel  for  a  forfeiture  of  goods 
imported  into  the  United  States,  17. 
and  alleged  to  have  been  exported 

from  Bordeaux,  in  France,  and 
invoiced  at  a  less  sum  than  the 
actual  cost,  at  the  place  of  expor- 
tation, contrary  to  the  66(h  sec- 
tion of  the  collection  law,  ch. 
128.  It  appeared  that  the  goods  18. 
were  originally  shipped  from 
Liverpool,  and  were  landed  at 
Bordeaux.  Restitution  decreed 
upon  the  evidence  as  to  the  cost 
of  the  goods  at  Bordeaux ;  the 
form  of  the  libel  excluding  all 
inquiry  as  to  their  cost  at  Liver- 
pool, the  place  where  they  were 
originally  shipped,  and  as  to  con- 


tinuity of  voyage.  The  Untied 
8tafe$\\  150  Cratee,  232 

Where  a  neutral  ship  owner  lends 
his  name  to  cover  a  fraud  with 
regard  to  the  cargo,  this  circum- 
stance will  subject  the  $hip  to 
conthTmnation.  ^he  Fortune 
236,245 
It  is  a  relaxation  of  the  rules  of 
the  prize  court,  to  allow  time  for 
farther  proof,  in  a  ense  where 
there  has  been  a  concealment  of 
material  papers.  Id.  245 

This  court  has  no  jurisdiction 
under  the  25th  section  of  the  ju* 
diciary  act  of  l789,ch.  20.  unless 
the  judgment  or  decree  of  the 
state  court  be  a  final  judgment 
or  decree.  A  judgment,  revers- 
ing that  of  an  inferior  court,  and 
awarding  a  venire  faciae  dt  novo, 
is  not  a  linal  judgment.  Houtton 
v.  Moore,  433 

The  captors  are  competent  wit- 
nesses upon  an  order  for  farther 
proof,  where  tho  benefit  of  it  is 
extended  to  both  parties.  The 
Anne,  455. 444 

The  captors  are  always  compe- 
tent witnesses,  as  to  the  circum- 
stances of  the  capture,  whether  it 
be  joint,  collusive,  or  within  neu- 
tral territory.  Id.  444 
Irregularities  on  the  part  of  the 
captors,  originating  from  mere 
mistake,  or  negligence,  which 
work  no  irreparable  mischief,  and 
are  consistent  witji  good  faith, 
will  not  forfeit  their  right  of 
prize.  Id.  448 
Under  the  Oth  section  of  the  pa- 
tent latv  of  1793,  ch.  li»6.  the 
defendant  pleaded  th'e  general 
issue,  and  gave  notice  that  he 
would  prove  at  the  trial,  that  the 
machine  for  the  use  of  which, 
without  license,  the  suit  was 
brought,  had  been  used  previous 
to  the  alleged  invention  of  the 
plaintiff,  in  several  places  which 
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were  specified  ia  the  notice,  or 
in  some  of  them,  "  and  also,  at 
sundry  other  places  in  Pennsyl- 
vania, Maryland,  and  el-e  where 
in  the  United  States."  The  de- 
fendant, having  givtn  evidence 
as  to  some  of  the  places  specifi- 
ed, offered  evidence  as  to  others 
not  specified.  Held,  that  this 
evidence  was  admissible  ;  but  3. 
that  the  powers  of  the  court,  in 
such  a  case, -are  sufficient  to  pre-, 
vent,  and  will  be  exercised  to 
prevent,  the  patentee  from  being 
injured  by  surprise.  Evans  v .  Ea- 
ton, 454. 503 

19*  Testimony  on  the  part  of  the 
plair  tiff,  that  the  persons,  of  4. 
whose  prior  use  of  the  machine 
the  defendant  had .  given  en-  5. 
dence,  had  paid  the  plaintiff 
for  licences  to  use  the  machine, 
ought  not  to  be  absolutely  re-, 
jected,  though  entitled  to  very 
little  weight     Id.  505 

90.  The  circuit  courts  have  no  pow- 
er to  set  aside  their  decrees  m   6. 
equity  on  motion,  after  the  term 
at  which  they  are  rendered.    Ca- 
nuron  v.  M*  Roberto,  591 

8i$  JvmuDicTios.  7. 

PRESIDENT. 

Bu  Admiralty.  13.  8 

PRIZE. 

J.  A  bill  of  lading  consigning  the  9. 
goods  to  a  neutral,  but  unaccom- 
panied by  an  invoice  or  letter  of 
advice,  is  not  sufficient  evidence  10. 
to  entitle  the  claimant  to  restitu- 
tion ;  but  is  sufficient  to  lay  a 
foundation  for  the  introduction  of 
fat  ther  proof.  The  Friendschaft 
14.  48 

S.  The  fact  of  invoices  and  letters  of 
advice  not  being  found  on  board,  1 1. 


may  induce  a  suspicion  thJt  pi- 
pers have  been  spoliated.  But 
even  if  it  were  proved  that  an 
enemy  master,  carrying  A  cargo 
chiefly  hostile,  had'  thiown  pa- 
pers overboard,  a  neutral  claim- 
ant, to  whom  no  fraud  is  imputa- 
ble, is  not  thereby  precluded  from 
farther  proof*  Id  48 

A  blockade  does  not,  according 
to  modern  usage,  extend  to.  a  neu- 
tral vessel  found  in  port,  nor 
prevent  her  coming  out  with  the 
cargo'  which  was  on  board  when 
the  blockade  was  instituted. 
Olivera  v.    The   Union  ha.  Co. 

194 
Cases  on  the  subject  of  licences 
collected.  Note  a,  207 

A  question  of  proprietary  interest 
and  concealment  of  papers.  Far- 
ther proof  ordered,  open  to  both 
parties.  On  the  production  of 
farther  proof  by  the  claimant, 
condemnation  pronounced.  The 
Fortuna,  237 

Where  a  neutral  ship  owner  lends 
his  name  to  cover  a  frau^l  with 
regard  to  the  cargo,  .this*  circum- 
stance will  .subject  the  ship  to 
condemnation.  Id.  245 

Relaxation  of  the  rules  of  the 
court  in  allowing  farther  proof  in 
a  case  of  concealment  of  papers. 
JW:  245 

A  neutral  cargo  found  on  board 
an  armed  enemy's  vessel  is  not 
liable  to  condemnation  as  prize 
of  war.  TktAtalanta,  4C9.4I5 
A  question  of  proprietary  inte- 
rest- Farther  proof  oi  dei  ed.    Id. 

.409 
It  is  not  competent  for  a  neutral 
ccmiv/,  without  the  special  au- 
thority of -his  government,  to  in- 
terpose a  claim  on  account  of  the 
violation  of  the  territorial  juris- 
diction of  his  country.  The 
Anne,  435.  445 

Quern,  Whethei  such  a  claim  can 
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be  interposed,  even  bra  public 
minister,  without  the  sanction  »f 
the  government  in  whose  tribu- 
nals the  cause  is  pending  ?  Id. 

446 

12.  A  capture  made  within  neutral 
territory  is,  a*  between  the  bel- 
ligerents, rightful ;  and  its  validi- 
ty can  only  be  questioned  by  the 
neutral  state.  Id.  447 

IS.  if  the  captured  ship  commence 
hostilities  upon  the  captor  with- 
in neutral  territory,  she  forfeits 
the  neutral  protection,  and  the 
capture  is  not  an  injury  for  which 
redress  can  besought  from  the 
neutral  sovereign.     Id.        447 

14.  The  district  courts  of  the  United 
States  have  jurisdiction  of  ques- 
tions of  prize,  and  its  incidents, 
independent  of  the  special  pro- 
visions of  the  prize  act  of  the 
36th  June,  1812,  ch.  430. 
(CVIL)     The    Amiable  Nancy, 

516 

15.  On  an  illegal  seizure,  the  original 

wrong  doers  may  be  made  re- 
sponsible beyond  the  loss  actually 
sustained,  in  a  case  of  grose  and 
wanton  outrage.;  but  the  owners 
of  the  privateer,  who  are  only 
construsively  liable,  are  not 
bound  to  the  extent  of  vindictive 
damages.      Id.  568 

16.  An  item  for  loss  by  deterioration 
of  the  cargo,  not  occasioned  by 
the  improper  conduct  of  the  cap- 
tors— rejected.     Id.  559 

17.  The  probable  or  possible  profits 
of  an  unfinished  voyage  afford  no 
rule  to  estimate  the  damages  in 
a  case  of  marine  trespass.     Id. 

18.  The  prime  cost  or  .value  of  the 

property  lost,  and,  in  case  of  in- 
jury, tho  diminution  in  value  by 
reason  of  the  injury,  .with  inte- 
rest thereon  affords  the  true 
mea-u/o  for  estimating  damages 
in  such  a  case.     Id.  660 


An  item  for  the  ransom  of  the 
vessel  and  cargo,  which  had  been 
subsequently  seized  by,  another 
belligerent,  as  alleged  for  want 
of  papers,  (  of  which  the  vessel 
had  been  deprived  by  the  first 
captors,  rejected  under  the  par- 
ticular circumstances  of  the  case. 
Id.  661 

8ee  DbaiciL. 

License. 

Pieaot. 

PftACTICB,.l,  t,S,  4>  IzYltt  15* 
16, 17. 

Salvage?. 
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SALE. 

1.  In  an  action  by  the  vendee  for.  a 
breach  of  the  contract  of  sale  by 
the  vendor  in  not  delivering  the 
article,  the  measure  of  damages 
is  the  price  of  the  article  at  the 
time  of  tho  breach  of  the  corn- 
tract,  and  not  at  any  subsequent 
period.     Shepherd  v.   Hampton, 

800 

2.  Qttere,  How  far  this  rule  applies 
to  a  case  where  advances  of  mo- 
ney have  been  made  by  the  pur* 
chaser  under  the  contract  ?    Id. 

500 
3*  On*  citizen,  of  the  United  States 
has  no  right  to  purchase  of,  or 
sell  to,  another,  a  license  or  pass 
from  the  public  enemv^  to  be 
used  on  board  an  American  ves- 
sel.    Patton  v.  Nicholson,     204 

SALVAGE. 
I   An  American  vessel  was  captured 
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by  the  enemy,  and  after  condem- 
nation and  sale  to  a  subject  of 
the  enemy,  was  recaptured  T>y 
an  American  privateer — Held* 
that  the  original  owner  was  not 
entitled  to  restitution  on  payment 
of  salvage,  under  the  salvage 
act  of  the  3d  March,  1800,  ch. 
14.  and  the  prize  act  of  26th 
June,  1812,  ch.  107.  The  Star  J* 
g.  By  the  general  maritime  law,  a 
sentence  of  condemnation  com- 
pletely extinguishes  the  title  of 
the  original  proprietor.      id.  86 

3.  The  British  salvage  acls  reserve 
the  ju$  posflhtunii  us  to  vessels  of 
British  subjects,  even  after  con- 
demnation, unless  they  have 
been  after  capture  set  forth  as 
ships  of  war.    Id.  88 

4.  The  statute  of  the  *J3d  George 
III.  ch.  160.  sec.  39.  has  no 
farther  altered  the  previous  Bri- 
tish law,  than  to  fix  the  salvage 
at  uniform  stipulated  rates,  in- 
stead of  leaving  it  to  depend  upon 
the  length  of  time  the  recap- 
tured ship  was  in  the  hands  of 
the  enemy.     Id.  88 

5.  Neither  of  the  British  statutes 
extend  to  neutral  properly.     Id. 

88 

6.  The' 5th  section  of  the-nrize  act 
or  1812.  ch.  107.  docs  not  re- 
peal any  of  the  provisions  of  the 
salvage  act  of  the  Sd  March, 
1800,  ch.  14.  hut  is  merely  af- 
firmative of  the  pre-existing  law 
Jd.  89 

7.  By  our  law  the  rule  of  reciproci- 
ty prevails  upon  the  recapture  of 
of  the   property  of  friends.     Md. 

01 

8.  Note  on  the  laws  of  the  different 
maritimec,  ountries  of  Europe  as 
to  recr.jjt  r*»s  and  salvage,  Note 
a,  93 

9.  Law  o\r  Great  Britain.  Id.  94 
10.  Law  of  France.  Id.  Si6 
11..  Law  of  Spain,    Portugal,  and 

Holland.     Id.  97 


12.  Law  of  Denmark  and  SweoVnv 

13.  Recaptures  from  pirates.  Id.  99 
SPECIFIC  PERFORiMANC  E 

See  Chancery,  1. 

STATUTES  OF  TENNESSEE. 

1.  By  the  compact  of  1802,  settling 
the  boundary  line  between  Vir- 
ginia, and  Tennessee,  and  the 
laws  made  in  pursuance  thereof* 
it  is  declared  that  all  claims  and 
titles  to  lands  derived  from  Vhv 
ginia,  or  North  Carolina,  or  Ten* 
nessce,  which  have  fallen  into 
the  respective  states,  shall  re- 
main as  secure  to  iht  owner* 
thereof,  as  if  derived  from  the 
government  within  whose  boun- 
dary they  have  fallen,  and  shell 
not  he  prejudiced  or  affected  by 
the  establishment  of  the  line* 
Where  the  titles  both  of  the 
plaintiff  and  defendant  in  eject- 
ment were  derived  under  grant 
from  Virginia,  to  land*  which 
fell  within  the  limits  of  Tennes- 
see, it  was  held  that  a  prior  set- 
tlement right  thereto,  which 
would,  in  equity,  give  the  party 
a  title,  could  not  be  asserted  a* 
a  sufficient  title  in  an  action  of 
ejectment  brought  in  the  circuit 
court  of  Tennessee.  Robinson  ?. 
Campbell,  *>* 

2  Although  the  state  courts  of  Teri- 
ne>see  have  decided,  that'  under 
their  statutes,  (declaring  an  elder 
grant  founded  en  a  jjmi'^r  etitry 
to  be  void.)  a  junior  patent 
founded  on  a  prior  entry  shall 
prevail  at  law  against  a  senior 
patent  founded  on  a  junior  en- 
try ;  this  doctrine  has  never  been 
extended  beyond  cates  within 
the  express  purview  of  the  sta- 
tute of  Tennessee,  and  could 
not  apply   to    titles  deriving  all 
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their  validity  from  the  laws  of 
Virginia,  and  confirmed  by  the 
compact  between  the  tiro  states. 
Id.  21* 

3.  The  general  rule  is,  that  reme- 
dies in  respect  to  real  property 
are  to  be  pursued  according  to 
the  lex  loci  rei  $ita.  The  .sta- 
tutes of  the  two  states  are  to  be 
construed  as  giving  the  same  va- 
lidity and  efiect  to  the  titles  in 
the  disputed  territory  as  they 
had,  or  would  have,  in  the 
state  by  which  they  were  grant- 
ed, leaving  the  remediej  to  en- 
force such  titles  to  be  regulated 
bytho  lex  fori.    Id,  219 

4.  In  the  above  case,  it  was  held 
that  the  statute  of  limitations  of 
Tennessee  was  not  a  good  bar  to 
the  action,  there  being  no  proo  f 
that  the  lands  in  controversy 
were  always  within  the  original 
limits. of  Tennessee*  and  the  sta- 
tute could  not  begin  to  run  until 
it  was  ascertained  by  the  compact 
of  180*2  that  the  land  fell  within 
the  jurisdictional  limits  of  Ten- 
nessee.   Id.  234 

OF  NORTH  CAROLINA. 

I.  The  state  of  North-Carolina,  by 
her  act  of  cession  of  the  western 
lands,  of  1786.  ch.  S.  recited  in 
the  act  of  Congress  of  1790,  ch. 
33.  accepting  that  cession,  and  by 
her  act  of  1 803,  ch.  3.  ceding  to 
Tennessee  the  right  to  issue 
grants,  has  parted  with  her  right 
to  issue  grants  for  lands  within 
the  state  of  Tennessee,  upon  en- 
tries made  before  the  cession. 
Burton  v.  William;  529 

3.  But  it  seems  that  the  holder,  of 
such  a  grant  may  resort  to  the 
equity  jurisdiction  of  the  United 
States'  courts  for  relief.  Id,  $40 

3.  Under  the  cession  act  of  North 
Carolina  of  1789,  ch.  3.  ratified 
by  the  act  of  Congress  of  1790 


ch.  33.  the  United  States  held 
the  domain  of  the  vacant  lands  in 
Tennessee,  uhject  to  the  right 
which  North  Carolina  retained 
of,  perfecting  the  iuchoate  titles 
created  under  her  laws.    Id.  536 

4.  The  act  of  North   Carolina  of 

1803,ch.  3.  grants  to  Tennessee 
irrevocably,  the  power  of  per- 
fecting titles  to  land  reserved  to 
North  Carolina  by  the  cession 
act,  and  is  assented  to  by  con- 
gresF,  in  their  act  of  18Q&  ch. 
31.     Id.  535 

5.  The  act  of  congress  of  1806,  ch. 
31.  does  not  violate  the  cession 
act.     Id.  556 

OF  GEORGIA. 

The  terms  "beyond  seas,"  in  the 
proviso  or  saving  clause  of  the 
statute  of  limitations  of  Georgia, 
of  1767,  are  equivalent  to  mth- 
out  the  limits  of  the  elate  ;  and  a 
party  who  is  without  those  lim- 
its is  entitled  to  the  benefit  of 
the  exception.  Murray  v.  Ba- 
ker, oil 

OF  VIRGINIA 


See  Local  law,  2, 3. 

T 

TRADE  WITH  THE  ENEMY. 

See  License,  2 

TREATY. 

1 .  C.  C,  born  in  the  colony  oi  New- 
York,  wont  to  England  in  17*8, 
where  he  resided  until  his  de- 
cease ;  and  being  seized  of  lands 
in  New- York,  he,  on  the  30th 
N  vember,  1776,  in  England, 
devised  the  same  to  the  defend- 
ant,and  E.  C.  as  tenants  in  com 
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mon,  and  died  so  Mixed  on  the 
10th  December,  I?7&  The  de- 
fendant, and  £.  C>  haying  en- 
tered and  becoming  jMesessed 
£.  C.f  on  the  3d  December, 
1791,  bargained  and  aold  to  the* 
defendant  all  hie  interest.  The 
defendant  and  E.  C.  were  both 
bonk  in  England  long  before  the 
revolution.  On  the  &2d  March, 
1791,  the  legislature  of  New- 
York  passed  art  act  to  enable  the 
defendant  to  purchase  lands,  and 
te  bold  all  other  lands  which  he 
night  then  be  entitled  to  within 
the  state,  by  porches^  or  dea- 
*enV  in  flsa  simple*  and  to  sell 


and  dispose  of  the  -same  in  the 
same  manner  ss  any  naturar  born 
citizen  might  do.  The  defend- 
ant, at  tbo  time  of  the  action 
brought,  still  continued  to  be  a 
British  subject.  Held,  that  be 
wss  em  ti  led,  under  the  9th  sec- 
tion of  the  treaty  of.  17m,  be- 
tween the  United  States  and 
Great  Britain,  to  held  the  lands 
so  derift'dto  him  by  G.  C.  and 
fransfcired  to  him  by  £.  C, 
Jaek$on,  ex  dem.  The  People  of 
JVcw.  Yorh\  v.  Clcrhe,  1 

Set  Alieic 
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